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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HARRIETT A. AMES ,
Plaintiff,
V. CaseNo. 13-cv-001054(APM)

KIRSTJEN NIELSEN ,'etal.,

Defendans.
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MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiff Harriett Ames is the former Chief of tigersonnel Security Branch within the
Federal Emergency Management Agené&s head of the Personnel Security Branch, Plaintiff’s
responsibilities included adjudicating security clearances for employeellewing events that
began with agency management stripping her Branch of some of its adjudicatory béisigssi
and ended with her reassignment to a diffetenitf Plaintiff fled suit against Defendantinder
Title VII of the Civil Rights Act of 1964 and the Equal Protection Claak¢he Constitutio,
alleging both retaliation and raamolor, andgender discrimination.

This court previously dismissed Plaintiff's Equal Protection claimdefgrrecdecision on
whetherDepartment of Eganv. Nayy84 U.S. 518 (1988), and its progeny barred Plaintifitke
VIl claims as noAusticiable Atthe motion to dismiss stage, the court reasghe@dhs too early
to determine whether adjudicating Plaintiff's claimould requirean evaluation ofhe merits of

her security clearance decisions.

! Pursuant to Rul@5(d) of the Federal Rules of Civil Procedure, the court sultstitthe current Secretary of
Homeland Security as the defendant in this case.
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Now before the court iDefendaris Motion for Summary Judgment. fi&r considering
therecord and the parties’ brigtthe courtoncludeshatP laintiff hasput forth sufficient evidence
to survive summary judgment as to one of the taigency decisionsinderlying herclaims—her
reassignment. The court enters judgment in favor of Defendant with resjeette other two
decisions atissuestripping Plaintiff's Branch of security clearance adjudication responsibilitie s
andtemporarily transferring another agency employee into the Branch. The court therefore grants
in part and denies in part Defendari¥lotion for Summary Judgment.
. BACKGROUND

The following facts are undisputed, except where noteldintiff Harriett Amesa dark
skinned African-American womanis the former Chief of thePersonnel Security Branch at the
Federal Emergegc Management Agency (“FEMA”), aubagencywithin the Department of
Homeland Security (“DHS") Def.’s Mot. for Summ. J., ECF No. 73 [hereinafter Def.’s Mot.],
Def.’s Stmt. of Material Fets in Dispute, ECF No. 7B [hereinafter Def.’s Stmt.], § 1; PlL’s
Statement of Material Facts, ECF N8.[hereinafter Pl.’s Stmt.], Ex&£CF No. 781 [hereinafter
Pl’s Exs.], at 81 22 ThePersonnel Security Branch is a component of the Prograteddon
Division, whichis within FEMA'’s Office of the Chief Security Officef‘OCSQ”). Def.’s Stmt.
1 2 Ashead of theBranch, Plaintiff was responsible for “adjudicating [security] clearances of
employees and prospective employees” witfiEMA. SeeAm. Compl., ECF No. 2¢hereinafter
Am. Compl.] 119; Def.’s Mot., Exs.1-5 ECF No. 734 [hereinafter Def.’s Exs.-b], at4, 1 10;
cf. Def.’s Mot., Def.’s Mem. of Points & Authorities, ECF No-Z3hereinafter Def.’s Merh at

20-21; Pl.’s Opp’'n to Matfor Summ. J., ECF No. 76 [hereinafter Pl’s Opp’n], at 20.

2 Citations to Plaintifs and Defendarg exhibits are to the page numbers electronically gerkiateCM/ECF.
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In April 2011, the Personnel Security Branch adjudicated security clearanceSafgr
Walker and James Blantlyo employees hired to work for FEMA OCSO as “Supervisory Fraud
Manager[s].” SeeDef.’s Stmt. {10, 14;cf. Def.’s Exs. 5 at 13-18 24 Plaintiff determinedhat
Bland and Walker’s positions would require “S3ef.’s Stmt. 7; Def.’sExs. 15 at 21. “SS”
means “Special Sensitive,a term thatdesignates a positioras requiring access to “Top
Secret/Sensitive Compartmented Information” (“TS/SCI9eeDef.’s Stmt. | 1314, cf. Pl’s
Stmt., Pl. Facy 7, Def.’s Reply in Support of Mot. for Summ. J., ECF No. 80 [hereinafeft’D
Reply], Def.’s Resp. to Pl’s CountStatement of Material Facts, ECF No.-B(Jhereinafter
Def.’s Reply Stmt.], at4. “Top secrétclearance is the highest levafl security clearance
Def.’s Stmt. { 15. Plaintiff approved a “secret” interim clearance status for Walker irl 2@ 1
andrequested an “EOD” (entry of duty) for him before he completed hQIRs” a webbased
automated system designed to faciltate the processing of investigmimes used when
conducting background investigatiohsDef.’'s Exs. 15 at 21 24 Def.’s Stmt.8 n.2. Plaintiff
also approved a “secret” interim clearance status for Bland in May &@dtequested an EOD
for him before a full background investigation was cetga. Def.’s Stmt. 13, 16-17; Pl’s
Exs. at 90, § 79Neither Plaintiff nor the RFeonnel Security Branch granted “interitap secret
clearance” to any FEMA employees or hireeluding Walker and BlandSeeDef.’s Stmt. | 4.

Some months later, Bland's and Walker’'s security clearances would wrat®@e scrutiny.
In July 2011 the DHS Office of Ingector General (“OIG"fonducted an investigationto FEMA

OCSO’shiring and security clearance adjudication practidesf.’s Stmt. J21; Def.’s Mot., Es.

3 Plaintiff admits that Defendant's evidence shows thaappeoved her staff's recommendation that “FEMA conply
with reciprocity requirements and recognize a secret clearance fdfdlker.” Pl’s Exs. at 91, 1 84geDef.’s Exs.
1-5at 21 (email from Plaintiff regarding EOD for Walker and Blan®he claims, however, that the determination
of whether Mr. Walker could enter on duty was made by another aéfitesr than her Branch, due to an error by the
hiring office, and that her Branch did not communicate ¢gtdrsonnel office that Mr. Walker could enter on duty.
Id. at 11 8586. But seeDef.’s Exs. 15 at 21 (“[W]e can issue an EOD approval for Gary [Walker] aadan
complete EQip while on board. [Bland] on the other hand will need to dete=Qip before we can EOD.”).
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9-14, ECF No.735 [hereinafter Def.’s Exs-94], at 16,1 3;seeid. at 22-23, 113; cf.Pl.’s Stmt.,

Pl. Fact 11 4642. During this timeframe, theREMA Associate AdministratorDavid Garratt
learred aboutthe securityclearanceadjudicatiols of Walker and Bland, both of wham were
granted favorable adjudications despite past transigress Def.’s Stmt. | 22see als®ef.’s Exs.

9-14 at 2627, 11 3, 5.0n July 22, 2011, Garratt suspendedMA OCSD from adjudicating
security clearances for isvnhires and employeeDef.’s Stmt. § 26Def.’s Exs. 914 at 28 see
alsoPl’s Opp'n @ 20. Because Garratt did not see any evidence of potentially compromised
adjudication practices for FEMA hires outside of OCB®still permittedhe Brancho adjudicate
security clearances foonOCSO personnel. Def.’s Stmt. 1 25, 28.

In light of the issues surrounding the PersonneluffigcBranch,including the then

ongoing OIG investigation, the DHS Chief Security Officer at the t@egory Marshall, ordered
that a Security Compliance Review (“SCR”) be conducted on the PersonnetySBcainid and
other FEMA security branchesd. 1 36-31 The SCRwas conducted in August 2011d. 33.
It resulted in16 findings critical of the Personnel Security Program, whosetdalay operations
were run by Plaintiff, andn overall rating of “unsatactory” for the Program. Id. [ 37/38, see
alsoDef.’s Exs. 914 at 3-14. During that same montHPlaintiff told Jose Cantu, her firihe
supervisor, that there was a backlog of 3,500 suitability/ptii&t investigations that were
awaiting adjudiction but not reported‘on the metricS Def.’s Stmt.J 56 Several weeks later,
on September 8, 201Rlaintiff sentan e-smail to Cantu and Jose Salazar, her sedoed
supervisor, stating that she was overwhelmed with deadliines and wasretpgrheadaches and
chest pains, making it increasingly difficult to work under such conditidds 1 5758.

Later in September 2011agency management detailed Alfreda Hester, an African

American woman and employee from DHS headquarters, to seadepsty toCantu 1d. Y 64



64A, 66. Her posttion title was “DepuBivision Director for Program Protection Division.1d.
166. Hester took over Plaintiff’'s duties adjudicating security clearamepsesenting thBranch
in personnel security meetsi@nd senior staff meetings, approving leave requests, and scheduling
training. Pl’s Stmt., PI. Fact  62.Plaintiff, however, retained her title as Chief of the Personnel
Branch and continued to supervisecurity specialists in hd&ranch. Def.’s Smt. { 66;see also
Notice of CorrectiorRelated to Gov't Exs., ECF No. fiereinafter Notice of Correctionjpt 3

In November 2011, agency management formaly remd®iatif as Chief of the
Personnel Security Branemd reassigned hér a different positionwithih FEMA OCSO. Def.’s
Stmt.  88Def.’s Mot., Exs. 2430, ECF No. 7& [hereinafter Def.’s Exs. 280], at 26;seePl.’s
Exs. at 9392, 1 89. Plaintiff's new job title was Chief of the Training SectDef.’s Stmt. {93,
100, 102; Def.’s Exs. 280 at 26. A white femalewas named interinChief of the Personnel
Security Branch SeeAm. Compl. { 42; Am. Answer, ECF No. Pereinafter Am. Answer]
142; Def.’s Exs. 2430 at 2324
. LEGAL STANDARD

Fedeal Rule of Civii Procede 56 provides that court must grant summary judgment “if
the movant shows that there is no genuine dispute as to any material fact aodathieisrentitle d
to judgment as a matter of lawFed. R. Civ. P. 56(a)A dispute is “genuine” only if a reasable
factfinder could find for the nonmoving party, and a fact is “material’ only & icapable of
affecting the outcome of ltigationAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).

Rule 56“mandates the entry of summary judgment, aftdrquate time for discovery and

upon motion, against a party who fails to make a showing sufficient toigsttig existence of

“In its reply to this statement of fact, Defendant simplyesthiat Plaintiff testified that “she retained her duties as
Branch Chief of the Personnel Security Branch with sigamyvduties.” Def.’s Rephstmt.at 13. Thus, Defendant
does not appear to dispute that some of Plaintiff's duties warsférred to Hester; rather, Defendant presumably
seeks to clarifithat Plaintiff retained her supervisory duties as ChieliefBranch fier the September detail.
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anelement essential to that pagycase . . on which that party wil bear the burden of proof at
trial.” Celotex Corp.v. Catrett 477 U.S. 317, 322 (1986). The party moving for
summaryjudgment “bears the initial responsibility of informing the district cadirthe basis for
its motion” and identifying those portions of the record that it believes “ddérateghe absee

of a genuine issue of material factd. at 323.

Once the moving party has made an adequate showing that a fact cannot be disputed, t
burden shifts to the party opposing summary judgment to “set forth specificsfantdng that
there is a genuinessue for trial.” Anderson477 U.S. at 25Qinternal quotation marks omitted).
The nonmoving party may oppose the motion using “any of the kinds of evidentiary materials
isted inRule 56(c), except the mere pleadings themselves, and it is fronstthigt one would
normaly expect the nonmoving party to make the showing to which [the Court has]
referred.” Celotex Corp.477 U.S. at 324.“The evidence of the nemovant is to be believed,
and all justifiable inferences are to be drawn in his favémterson477 U.S. at 255But “[t] o
defeat a motion for summary judgment, the -nwving party must offer more than mere
unsupported allegations or denialdormu v. District of Columbiar95 F.Supp.2d 7, 17 (D.D.C.
2011) (citing Celotex Corp.477 U.S. at 324) In other words, if the nemovants evidence is
“merely colorable or is not significantly probative summary judgment may be granted.”
Anderson477 U.S. at 24%0 (citations omitted). Summary judgment, then, is appropriate when
the nonmoving party fails to offer “evidence on which the jury could reasonably findef¢mdn
movant].” Id. at 252.

V. DISCUSSION
Title VII prohibits federal agencies from discriminating againstr tegipbyees based on

race, color, or sexMcGrath v. Clinton 666 F.3d 1377, 1379 (D.C. Cir. 2012ge42 U.S.C.



§2000el16(a). Title VII also makes it unlawful to retaliate against anl@mp “because [s]he
hasopposed anpractice made an unlawful employment practice” by the statdteGrath, 666
F.3dat1373-80 (quoting42 U.S.C. § 200088(a)). Where, as here, a plaintiff proffers only indirect
evidence olunlawful discriminationor retaliationto support her Title VII claimscourtsapply the
burdenshifting framework set forth iMcDonnell Douglas Corp. \Green 411 U.S. 792 (1973).
See Weber v. Battistd94F.3d 179, 182 (D.C. Cir. 20Q7)

Under this frameworka plaintiff must first establish her prima facie cas¥alker v.
Johnson798 F.3d 1085, 1091 (D.C. Cir. 2015J0 state a prima facie casedi§crimination, a
plaintiff must show that(1) [s]he is a member of a protected class, (2) [s]he suffered an adverse
employment action, and (3) the unfavorable action gives rise to an inferenseriofidation (that
is, an inference that [her] employ&ok the action because of [her] membership in the protected
class)! Brown v. Sessom374 F.3d 1016, 1022 (D.C. Cir. 2014htérnal quotationmarks
omitted). To state a prima facie case of retaliation, a plaintiff must show/[itjaghe engaged in
adivity protected by Title VII, [2] the employer took adverse action agdiest and [3] the
employer took that action because[loér] protected conduct.”Walker, 798 F.3d at 109D2.
Once the plaintiff has established her prima facie case, the buniftsricsthe employer, who must
identify some ‘“legitimate, nediscriminatory or nosretaliatory reasdnfor the employment
action,seed. at 1092, which the plaintiff can rebut by showing that the employer’'s stateahrea
is “merely pretext,”"Brown, 774 F.3d at 1(&

This framework is modified at the summary judgment stdf@] ncethe employer has
claimed a nondiscriminatory reason for its actions, th[e] loustifting framework disappeats,
Nurriddin v. Bolden818 F.3d 751, 758 (D.C. Cir. 2016), and “the sole remaining isgae [i

discrimination vel non” Reeves v. Sanderson Plumbing Prods., B®&0 U.S. 133, 14243 (2000)



(internal quotation marks omitted)see alsalones v. Bernank®&57 F.3d 670, 678 (D.C. Cir
2009) (applying sae rule in retaliation context)The “central question” becomésvhether the
employee produced sufficient evidence for a reasonable jury to fiad thie employer’s
assertedondiscriminatory or noretaliatory reason was not the actual reason and that the
employer intentionally discriminated or retaliated against the employ&¢alker, 798 F.3d at
1092 (internal quotation marks omitted).

Here,Plaintiff's Title VIl claims arepremisedon threeagencyactionsthat she aleges
ultimately ledto herremovalasChief of the Personnel Security Brarahdreassignment tthe
Training Section Those actions arg€l) the July decision to suspemiaintiff's Branch from
adjudicating security clearances for FEMA OCSO hires and employepshe(2September
decision to detail Ms. Hesterthe Personnel Security Brancind (3) the Novembeeassignment
decision. SeePl.’s Opph at 1115, 20, 24.With respecto each of thesactions, Plaintiff claims
race, color, and gender discriminatioas well agetaliation. See generalblAm. Compl. 114, 12,
33, 38, 55.

Defendant’s response to each of these actions is threefolst, Defendant argues that
Plaintiff's Title VII claims arenonjusticiable undeiDepartment of Egan v. Nay484 U.S. 518
(1988), becausehey challengea national security decisiomade by the agencyDef.’s Mem. at
5. SecondDefendant argues that evePilaintiff’'s claims are not barred liygan Plaintiff cannot
establish a prima faceaseof discrimination or retaliation under Title VIl becausiee did not
suffera cognizableadverse employment actiond. at 18, 20. Finally, Defendant arguethat it
had legitimate, nordiscriminatory and norretaliatory reasons for all three @6 actions, and such
reasons were not pretextudtl. at 24. The court wil address each of these arguments in iturn

the order in which thagency actionsccured



A. July Suspensiorof Adjudicatory Authority Within Plaintiffs Branch

The court turns first to the July 2011 decision by the agency to sugiperersonnel
Security Branch from adjudicating security clearances for FEMFSOhires and employeed:or
the reasons stated below, the caoncludesthat Plaintiff loses under all three of Defendant’s
arguments.

1. Justiciability of Plaintiff’s Title VIIClaims UnderEgan

The parties agree th&iganand its progenyprecludejudicial review ofTitle VII claims
that require courts to evaluate the merits of security clearance detemsindtid disagree as to
whetherEganappliesin this case SeeAmes v. Johnsori21 F. Supp. 3d 126, 127 (D.D.C. 2015).
In Egan the SupremeCourt held that the MerBystemdProtection Board lacked the authority to
review a federal employee’s complaint about the denial of aigeclearance.484 U.S. at 527
29. The Cout stated that, “[flor ‘reasons. .too obvious to call for enlarged discussion,’” the
protection of classified information must be committed to the broad discretion of thecyage
responsible, and this must include broad discretion to determine who may hass tacic” Id.
at 529 (second alteration in original{citation omitted). The Courtexplaned that ‘it is not
reasonably possible for an outside nonexpert body to review the substance of suchrd jadgme
to decide whether the agency should have been able to make the necessaryaffinedittion
with confidence.” Id. Thus, he ordinarypresumption favoring reviewabilty of administrative
actions “runs aground when it encounters concerns of national sectdityat 55—-27.

D.C. Circuit precedent hasharpenedegaris application in this jurisdiction. In Ryanv.
Rengq the plaintiffs weredenied federal jobs because they were not granted the required security
clearances, a decision that the plaintiffs asserted was discriminelté8yF.3d 520522-23 (D.C.

Cir. 1999) Stating that it was “necessary” to apply thieDonnell Douglasurdenshifting



analysis to determine the merits of the plaintiffs’ claims, thetaconcluded that it could n@tlear
the second step dficDonnell Douglasvithout running smack up againggan” Id. at 53—-24.
Specifically, lecause the federal agency hadfferedthe plaintiffs’ inabilty to obtain security
clearanceasits nondiscriminatory reasofor the norhiring, the court ruled that plaintiffs “could
not challenge the proffered reason’s authenticity without also challenginglidiy.” 1d. at 524.
Challenging the reason’s validity, in turn, would have required the plaintfissk the court to
review the merits ofhe security clearance decisera result forbidden byEgan See id.
Accordingly, the courin Ryanfound theplaintiffs’ claims to benonjusticiable undeEgan Id.
at 524-25. Cases afteRyansimiarly have held thaEganbarsTitle VIl claims where “an adverse
employment action [is] based on denial or revocation of a security cledrRyaa) 168 F.3dat
524 see Foote vMoniz 751 F.3d 656, 65%9 (D.C. Cir. 2014) (holding Title VII plaintiff could
not chalengethe Department of Ener@y decision to deny him certification under lguman
Reliability Program, which evaluated the suitability of employment applicants wiudwhave
access to nuclear devices, materials, or facilti@nnett v. Chertof#425 F.3d 999, 1003 (D.C.
Cir. 2005) (“Bennett could not challenge the authenticity of TSA’'s profferedoredfor
termination}—her inability to maintain a security cleacar-without also challenging the validity
of the reason, which is whRyanprohibits.”).

TheD.C. Circuit alsohaslimited Egansreach InRattiganv. Holder, the court held that
Egandoes not “insulate[]] from Title VIkIl decisions that might bear upon an employee’s
eligibility to access classified information.689 F.3d 764767 (D.C. Cir. 2012)Instead, because
“Eganemphasized that the decision to grant or deny security clearance reqipgsdictive
judgment’ tlat ‘must be made by those with the necessary expertise in protectinfiecass

information’” Egandoes not preclude review of decisions by employees lacking expertise in
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security mattersvho merely report security concerndd. at 76768 (alteration inoriginal)
(quoting Egan 484 U.S. at 529).In particular, the court concluded thagandoes not apply to
discrimination claims premisedn the assertion that that “agency employees acted with a
retaliatory or discriminatory motive in reporting or refegriinformation that they knew to be
false” Id. at 771

With these cases in mindhe court mustdetermine whethePlaintiff’s Title VII claims—
particularly, the evidencethat she relies upon to establish pretextould require the court to
second guess the agency’s “predictive judgmeeatjarding its security clearance determinations.
Defendant contends that kteason for suspeimgy Plaintiff's Branch from adjudicating security
clearances for FEMA OCSO hires or empleyewas grounded in “national security concerns”
about FEMA OCS@G adjudicatory processSee, e.g.Def.’s Reply at 3. As support for its
position Defendanteles on the sworndeclarationof the agency official who made the decision,
David Garratt. SeeDef.’s Mem. at 13. Garrattattests that hessued the directivéo halt certain
security adjudicationsafter learning of OIG’s investigation into thesecurity clearances of two
recently hired FEMA OCSO employees (Walker and Bla@BeDef.’s Exs. 914 at 26-27, 113,

5; cf.id. at 22-23, 1 13. Garratt further declares that lreited the scope of the prohibition only
to adjudication of clearancef OCSO employees based on his immediate concern that the
adjudication process withih FEMA OCSO was or had been compromisedt 27, { 5.

Plaintiff attempts to create factual disputes with respect to the agere@soning behind
the July decisiorby arguingthat “Garratt had no reason for his allegggkcurity] concern, and
thereforejt did not exis.” Pl’s Stmt., Pl. Fact  43GeePl.’s Opp’n at 22 Plaintiff points to
the absence of angontemporaneous records corroborating Garratt's story or the OIG

investigation, andhe lack ofevidence that other agency officials were aware of the reasons
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Defendant now claims motivated Garratt's decisi®eePl.’s Opp'n at 22 Pl’s Stmt., PI. Fact
1945-51.5 In short Plaintiff disputes the national security rationale advanced by Defendant.

The court agreesith Defendanthat Eganbars review of Plaiiif's Title VIl claims that
arepremised orthe Julysuspension Garratt's concerns about the FEMA OCSO adjudicatory
processre predicated on “the same sort of ‘predictive judgment’ Bpantells us ‘must be made
by those with the necessary expertisepiotecting classified information,” without interference
from the courts.” Ryan 168 F.3d at 524 (quotingegan 484 U.S. at 529).To succed on the
merits of her Title VII claimsPlaintiff must prove thathe reasomiven for the July restrictioris
pretext for discrimination.Doing sqQ howeverhecessarilywil requirethe trier of facto question
the veracity ofthe agency’'s security concerns arising out of Bland and Walker security
clearances See Ryanl68 F.3d at 524 (holding plaintiffsogld not challenge the authenticity of
the employer's reason without also challenging its validity)n that vein the “predictive
judgment” of trained security personrdde it Plaintiff herself or those within the agency, such as
Garratt, who found the adjudications to pose a threat to national seewititype directly caled
into question Eganforbids such seconguessing. Seeid.

Plaintiff tries to avoid the application &ganby characterizing the agency’'s reason for

the suspension as one grounded in failure to follow agency policy regarding interimityse

5 Although the court considers Plaintiffs argument, itstdatpremise is highly dubious. First, Plaintiff cannot
seriously dispute the existence ofthe OIG investigaee Amesv. U.S. Dep’'t of Homeland 3&8.F. Sup. 3d
342, 344 (D.D.C. 2016) (noting that in August 2011, a seniectiapagent of the DHS OIG interviewed Plaintif
herself as part of an active investigation of Burt Thomastla@ ®@land/Walker adjudications). Seco@Gdrratt's
reasons for the July dson are not “new,” aBlaintiff claims. ComparePl.’'s Exs. at 2621, 2728 (interrogatory
responsesyyithDef.'s Exs. 914 at 26-27 (Garratt declaration). And while there are no contemp orarexmrds of
Garratt’s reasoninghere also are necordshat contradict his story, nor any indication that he woalgmormaly
documented his reasoniniginally, Plaintiff inaccurately characterizes the pressrurd by stating that Salazar and
Oliver (two officials who did not make the decision) weraware of Garratt's reasonin@eePl.’'s Opp’n at 22, 25
26. In support ofthis contention, Plaintiff cites tav@&t's and Salazar’s certifications of Defendant’s rutgatory
responsesSee id.While these responses omit certain details mentioned iatGardeclaration, such as alleged
involvement by theffEMA Chief Security Officer Burt Thomas, they expressly tlieimproper grant of security
clearances by Plaintiff's Branch as the reaforhe decision SeePl.’s Exs. at 2621, 2728.
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clearances.See generall?l.’s Opp’n at 2830. In particular, Plaintiff claims that the agency
relied upon a newnterpretation of a federal regulatiorelating to interim security clearancegat
Plaintiff assertss inconsistent with longtanding agency policy and practieseghich is whashe
adhered to in approving the two relevant adjudications Heeeid.; Pl.’s Stmt., Pl. Fact 4.2,
16-28, cf. Pl.’s Exs. at 9891, |1 7986. Thus, according to Plaintiff, the court need not consider
the correctness of the agetxysecurity rationale because‘[rlelying on [an] employee’s
compliance with[an undisclosed, newly tiarpreted]agency policy is pretext regardless of the
wisdom . . . of that policy.” Pl’s Opp'n at 28.

To be sure, this court previously held thaPlaintiff's adjudications wereleemed to be
“questionablé due to a failure to follow agency policy, as opposed to a disagreement on tke merit
of the underlying clearance determinati@@ganmight not necessarily bar revievbeeAmes 121
F. Supp. 3d at 1333 (citihg Thomas v. Johnsgd F. Supp. 3d 157 (D.D.Q014)) But that is
not the case hererirst and foremost, thaction taken againghe Personnel Security Branch was
not basedstrictly on Plaintiff’'s failure to follow agency policyforbidding interim clearances.
Rather, therecord evidence showsath the broader concermwas thatthe security clearance
adjudicatory process within Plaintiff's Branch had been comprormisedoncern that arose when
Garratt leaned of the themongoing OIG investigation intothe questionableadjudications of
Walker and Blad Def.’s Mem. a8, 13, 27 seeDef.’s Exs. 914 at26-27. UnderEgan a trier
of fact cannot retrospectively look behind an agensgsurity concern to determine whether it is
a pretext for discrimination.

Moreover,Ryanforecloses Plaintiff’'s “attempt to circumveBiganby characterizing the
challenged employment actions as procedural, divorced from any substantivety securi

determination.” 168 F.3d at 524. Ryan the plaintiffs focused on thegency’'s adherence toeth
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procedurs used tomake the clearance decisiorss opposed tthe denials themselvesBut
because the agency denied the waivers based on its conclusion that “no efearendd be
granted without more extensive investigations than were possible’ tieresourt reasoned that
“the waiver denials were tantamount to clearance denials and were baded same sort of
predictive judgment” contemplated Bgan Id. (internal quotation marks omittedBy extension
here, Defendai#t interpretation and rahce on the applicable federal regulation reflects its
predictive judgment about the dangers of granting interim clearavitesit a full background
investigation. Egancannot be avoided by claiming, as Plaintiff does, that the agency’s change in
policy interpretation itself demonstrates pretdd¢caussuch an inquirynecessariywould require
the trier of fact to scrutinizénow the parties’ differing interpretations of interim security cleaea
policies would apply to the Bland and Walker cas8sd predictive judgments are off limits
underEgan.

Therefore under Egan Plaintiff's Title VII claims with respect to the July decision are
nonjusticiable.

2. The Merits of Plaintiff’s Title VII Claims Und@icDonnell Douglas

Even if Plaintiff’'s Title VII claims premised on the July suspenstmuld be adjudicated
thoseclaims fail on the merits Although most discrimination cases contain no dispute that the
employee hasuffered an adverse employment actidaloch v. Kempthorn&% F.3d 1191, 1196
(D.C. Cir. 2008),that is not the case her®efendant contends that the July suspension does not
constitue an adverse employment actiddef.’s Mem. at 2621.

“[N]Jot everything that makes an employee unhappy is an actionable aceise.”
Douglas v. Donovarb59 F.3d 549, 552 (D.C. Cir. 200@ternal quotation marks omitted)ln

the discrimination context, an “adverse employment action” is “a sigmificehange in
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employment status.”ld. (internal quotation mark omitted).To suffer an adverse action, the
employee must “experienceffaterially adverseonsequences affecting the terms, conditions, or
privieges of employmenbr future employmenbpportunities such that a reasonable trier of fact
could find objectively tangibldharm.” Forkkio v. Powell306 F.3d 1127, 1131 (D.C. Cir.(&)
(emphasis added). Although *“hiring, firing, faiing to promote, [and] reassignment with
significantly  different responsibilities categorically are adverse employment actions,”
employment aabdns that do not obviously cause a significant change in employment—ssaitis
as a decision causirgsignificant change in benefitsrequire the g@lintiff to “go the further step”
of demonstrating how the decision causbgctively tangible harmDouglas, 559 F.3d at 5§
556 (emphasis addednternal quotation marks omitted) In the latter casethe court must
consider “whethethe alleged harm is unduly speculatived. at 553. “Purely subjective injuries,
such as dissatisfaction with a reassigniner public humilation or loss of reputatiomre not
adverse actions.’Forkkio, 306 F.3d at 113681 (citations omitted) see, e.gDouglas 559 F.3d
at 52-33 (explaining that performance evaluations are ordinarily too speculativeatditrgable
under Title VII). Indeed, in most cases,fangible employment action wil “inflict[] direct
economic harm.”Douglas 559 F.3d at 552quoting Burlington Indus., Inc. v. Ellerttb24 U.S.
742, 762 (1999)

The question here is whether a reasonable juror could find that the lieiedicatory
suspension caused Plaintiff objectively tangible hari.reasonable jurorcould not. The
“adverse” action in question was directed not at Plaintiff alone, lbeantireBranch Plaintiff
cites no case for the proposition thagaction taken against a group of people can be bootstrapped
into an adversaction against an individual, and the court is aware of none. Moreovehlyhe

restriction of adjudicatory dhority is not “categorically” adverse, thus requiring Plaintiff to show
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objectively tangible harm. B®laintiff fails to present any evidence of such ha®hedoes not
for instance claim that the suspensioraffected her pay or gradéVhie Plaintiff's declaration
asserts thathe suspension “made it appear that [she] was somehow involved in unspecified
wrongdoing,” Pl.’s Exs. at 84, B0, such alleged harm itle more thana reputational injury
which is not actionableseeStewart v. Ashcrof852 F.3d 422 (D.C. Cir. 2003) (“[A] bruised ego
will not suffice to make an employment action advergieternal quotation marks omitted)
Accordingly, because the July suspension does not qualfy as an adverse acitiif, sPla
disparate treatmentaiins fail®

The same result obtains as to Plaintiff's retaliation claim,fdiuan even simpler reason:
It is undisputed that the July 2011 suspension took flatereP laintiff made initial contact with
an Equal Employment Opportunity counsel@eeAm. Compl., Final Agency Decision, ECF No.
381 [hereinafter FAD] atl; see alsdef.’s Mem. at 20 n.7.To state the obvious, an employee
cannot claim retaliation for protected activity that has yet to occur.

Accordingly, to the extent Plaintiff's discrnation and retaliation claims are premised on
the July suspension, Defendant’'s Motion for Summary Judgment is granted.

B. September Detail of Ms. Hester

The court turns next to the SeptemB6Ai.1 decision to detail Ms. Hester to the Personnel
Security Branch According to Plaiiff, the detail resulted iester effectively replacing Plaintiff

as Chief of the BranchFor the reasons stated below, whie the court fihd$ Egandoes not

¢ Althoughthe court need not reach the issue, the coorfiats that Plaintiff has failed to point to any admissile
evidence that would create a genuine dispute of fact astexiprd@he only rebudl Plaintiff offersto Defendant’s
non-discriminatory reasois that no contemporaneous records corroborate Gaeaptisnatiorfor suspending the
Branch’s security clearance function andthatothers, nanegr@nd Salazar, were not aware of thataxation
SeePl’s Opp’n at22. But the absence ofa contemporanecusirdoes not create a conflict with Garratt’s stated
reasons, and Plaintiff's contention abidne absence of knowledge by othefsased entirely on her own speculation,
not direct testimony fromthose persoB8ge id(citing Pl.’s Stmt.Pl. Fact 11&-49 which in turn cité?l.’s Exs.at
2728 (Defendant’s supplementalinterrogatory answer thatsmakeaeference to Olivisror Salazas knowledge)).
Plaintiff's Title VIl claim therefore fails on the ultimate question of “discrimimavel non”
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preclude review of Plaintiff's claimpremised on th&eptember detaithese claims faibn the
merits because no reasonable jury could find that the reasons proffered bynthevegye pretext
for discrimination or retaliation
1. Justiciability of Plaintiff’s Title VII Claims UndeEgan

The court begins it&ganinquiry by dentifying thereasons proffered by the agernicy
the September 2011 detail of Hester. Those reasons have 'edveitislightly. In its Motion,
Defendant states that Hester was detailed “to address two equallyainhpooncerns that arose at
th[e] time] which “formed the bases for the detaifthe shortcomings identified in the SCR” and
“the thousands of backlogged cases awaiting clearance adjudication.”s ldefr. at 28see also
Def.’s Stmt. 60 (stating th&lifford Oliver, the thepActing Chief of FEMA OCSQ “decided
to reach out to DHS OCSO for help” “[dlue to the workload and stress experidoycehe
Personnel Security Branch and given the resfithe SCR”). Those reasons ameroborated by
contemporaneous-mais among Plaintiff's superiorsSeeDef.’s Mot.,Exs. 1523, ECF No. 73
6 [hereinafterDef.’s Exs. 1523, at 2. By contrast, Defendant’s supplemental interrogatory
reponse offers a narrower reasdfit]he decision was made because of concerns that M&sAm
and the Personnel Security Branch had improperly granted security clearaPtesks. at22
Nowhere do Defendant’s interrogatory responses identify a backlog of sedegitpnces as a
reason for the detailSeegenerallyid. at 11-13, 22-23, 29-30, 43-44, 53-55.

Defendant contends that there is no inconsistency among these rationkle stéstdetail
because, among its 16 findings, the SG&hd that the Personnel Security Branch imaproperly
granted interim security clearancasdthat the processing of clearances was not in accordance

with federal regulations SeeDef.’sExs. 9-14 at 10. In light of that finding, Defendant argues,
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the predictive security risk assessment at the heaigaihis necessarily implicated, thereby
barring review of the decision to transfer Hester into Plaintiff's Branch.

Defendant’s reliance oBgancannot howeverbe sustained on this record at the summary
judgment stageWhat role, if any, Plaintiff'serroneous security clearandgeterminatioa played
in the decisionto temporarily assigrHesterto the Branchs unclear True, the SCR makes
reference to erroneows improper processing security clearances, but it does so onlgwio of
16 differentadministrative and managemeigficienciesidentified within the Personnel Security
Program SeeDef.’s Exs. 914 at 3-14; cf. Def.’s Stmt. Y 3%55. Indeed, the majority of the
SCR addresses problems with Branch management that have nothing to do with sskur
assessmentsSee, e.g.Def.’s Exs. 914 at 8 (negative comments by interviewed personnel
regarding management and work environmeiat);at 12 (management is inaccessible and can be
abrupt, demeaning, and abusive attimaks)morale at extremely low level)d. at 11 (unrealistic
metric/staistical units of production for adjudicative staff)f. (poor communication due to
inconsistencies in management's delivery of policy and guidance to gthffgt 9, 13
(inexperience of adjudication staffyf. at 12 (staff would benefit from training but requests are
denied or they receive no response from managemeht)staff not always utiized to its
strengths)jd. at 13 (written policy frequently old, incomplete, and inaccuram)prdDef.’s Stmt.
1940, 42, 4652, 54 Other problems concethe Branch’'s failure to adjudicate clearances in a
timely manner. SeeDef.’s Exs. 914 at 9 (FEMA not meeting adjudication timelnes mandated
by federal law)id. at 10 (backlog of 4,200 cases awaiting adjudicatiemgordDef.’s Stmt. ¥1,
43.

In view of the breadth othe SCR’scriticisms, the court cannot find at this stage, as a

matter of law, thaEganprecludes review of the decision to detail Hester to the Personneitysecur
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Branch. Ifin factthe SCRpromptedHestets detail it does not necessarily follow thEgan
precludes review of that decisiomas many of the report'sritiques have nothing to do with
predictive judgments about security rigissessmesit Therefore, the court finds that there remains
a material disputef fact as to whethdtganprecludes review ahe decision to assign Hester to
the Personnel Security Branch
2. Adverse Employment Action

As with the July suspension, Defendatgo claimsthat Plaintiff did not suffer adverse
employment action as a resoftthe September detaiDef.’s Mem at3, 2122 The September
detail atissue hereods not involve hiringfiring, or failure to promote After al, Plaintiff at least
nominally retained her title of Chief of the Personnel Security Braxivel as her status as a
GS-14 level employee SeeNotice of Correction at 3Plaintiff further admitsthat her salary even
increased during the time of the detad. Thus, Plaintiff reliesinsteadon the change in her duties
after Hester’s detail which she alleges resulted lirer effective displacementis Chief of the
Branch. SeePl.’s Opp’n at 21

“[W]ithdrawing an employee’s supervisory duties” or reassigning an employde w
“significantly different responsibiliti€'s can constitute an adversemployment actignbut the
inquiry is necessarily fadiound Czekalskiv. PetersA75 F.3d 360, 364 (D.C. Cir. 2007)
(alteration in original) (internal quotation marks omittedjor example, ifForkkio, the plaintiff
brought a Title VII claim premised on a significant change in job resparsbiafter losing his
job title as “Section Chief” during an agency reorganization. 306 F.3d at 1129. The D.C.
Circuit held this change did not constituteaterial adversr becausehe plaintiff's substantive
responsibilities were not reduceétlie was given additional functions to perform; he continued to

supervise his former staff members; and he was given additional dthfat1131. Athough the
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plaintiff was forcel to report to a colleague who was previously his ,@ewas unable to attend
weekly meetings with the other section chiefis receive certain communications sent to
management officials during the several months before his reappointmentuthdourd such
facts were “not sufficiently significanto amount to materially adverse consequencekl’
(internal quotation marks omitted).

By contrast anemployment action that results in “a complete inability to perform all of
[one’s] job responsibilities™s consideredadverseunder Title VII. See Niskey v. Kell$59 F.3d
1, 8(D.C. Cir. 2017). In Niskey thedistrict court held thathe Department of Defense’s decision
to suspend the security clearance of an employee workingirgsramation techology specialist
was not adverseSee id.The Circuit disagreed, holdinghat “a reasonable trier of fact could find
that the suspension of Niskey's security clearance, even though initidhypayi, was materially
adverse Id. at 89. The court reasondhbat “because the nature of Niskey's job was such that,
without a security clearance, beuld not perform any aspects of his job,” “f@hsonable trier of
fact could conclude that a total loss of abilty to function as an emplaoyeanted to objectively
tangible harm.”ld. at 8 (internal quotation marks omitted)[S]uch employment paralysis seems
to be far more than the type of ‘piyresubjective harm[]' for which suimight not stand.” 1d.
(alterationin original) (quoting Forkkio, 306 F.3d at 1131). Notably, the court distinguished its
earlier decision iForkkio, wherethe plaintiff “lost little more than his job title” and “tleibstance
of his work, pay, and benefits did not materially change for the wolsgedt 9. Niskey, on the
other hand;lost almost everything.”Id.

The September detail in this case falls somewheetiveerrorkkioandNiskey Unlike
in NiskeyPlantiff did not suffer a comple loss of job responsibilities becaubke setained certain

supervisory responsibilities. SeeDef.’s Stmt.  66;see alsdNotice of Correction at 3.Yet,

20



Plaintiff does notmerely allege that she was unable to attend certain meetings or receive certain
communications like the plaintiff in Forkkio. Instead, shelaims that substantiveduties relating
to the adjudication ofexurity clearances-duties that wee presumably central to her job as Chief
of the Personnel Security Brarelwere transferred to Heste®eePl.’s Stmt., PI. Fact I 62And,
importantly, Plaintiff's claim that she was de facto removed fromiéadershipposition does not
rest on her testimony alone. The recoodtains an-@nail dated September 2, 2011, fr@iver,
thenActing Chief of FEMA OCSO, which statethat the person designdtéo the Braach—who
ended up being Hester'will have complete authoritpf the Personnel Security Program. They
will first focus on training the personnel security staff and then will address other shiogsom
identified in the SCR."SeeDef.’s Exs. 1523 at 2 (emphasis added)\though Defendant claims
that Plaintiff did not reporiot Hester andHester did not assume her duties as Chief of the Branch,
seeDef.’s Mem. at 21 (citing Dek Exs. 15-23 at 13, 1b), these facts ardisputed and bear
directly on the element of adversityThus, viewing the evidence in the light most favorable to
Plaintiff, the court finds a reasonabjury could findthatthe Septembedetail wasmaterially
adverse for purposes of Plaintiff's discrimination claiBee Czekalsld75 F.3d at 365 (“Whether
a particular reassignment of duties constitutes an adverse action fosgmirof Title VII is
generally a jury question.”).

The same result follows for Plaintiff's retaliation clainRetaliation “encompassfes] a
broader sweep of adverse actions than timsepure discrimination claim."Baloch 550 F.3d at
1198 n.4. In the retaliation context, a “materialy adverse” action is one thaildwhave
“dissuaded a reasonable worker from making or supporting a charge of dstomi”
Burlington N & Santa Fe RyCo. v. White 548 U.S. 53, 67 (200@)nternal quotation marks

omitted) As alreadydiscussed,here is a factual dispute with regard to tmmsequencesf the
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September detailThe courtthereforehas little trouble concluding that tipeospectof a de facto
replacement might dissuade a reasonable evdilom making a charge of disciimation.
Accordingly, the court findsPlaintiff has submitted sufficient evidence dreate a triable issue
with respect to adversity in the retaliation context.
3. Pretext

Having concluded that the evidence is sufficient to show that Plaintiff redfiedverse
employmentaction, the court must now turn to the circumstantial evidence of bothiligciory
and retaliatory intent.As stated above, Defendant has profferedjtineate, nordiscriminatory
and norretaliatory reason for the September detaildressing problems in the SCR and the
backlog of adjudications in Plaintiff's BranchAccordingly, theMcDonnell Douglasurden
shifting framework is no longer relevardgndthe central question is whetharreasonable jury
could find that the legttimate reason proffered by Defendant is not the aeasdn and that
Defendant intentionally discriminated or retaliated against her on the dfase, color, or
gender. In other words, theourt must determine whether a jury could infer discrimination and
retaliation from all of the evidence presented by both parSes Nurriddin818 F.3cat 758-59;
Jones557 F.3dat678-79, see alsddamilton v. Geithner666 F.3d 1344, 1351 (D.C. Cir. 2012)
(holding that courts must consider “the total circumstances of the aadeisk whether the jury
could infer discrimination or retaliation “fronthe combination of (1) the plaintiff's prima
faciecase; (2) any evidee the plaintiff presents to attack the employer’s proffered explanation
for its actions; and (3) any further evidence of discrimination that mayvéikalde to the
plaintiff . ..or any contrary evidence that may be avaiable to the employakératon in

original) (internal quotation mark omitt§d)
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In rebutting the explanation proffered by the defendant, the plaintiff may stavihe
reasons offeredvere not the defendantBue reasons, but were a pretext for retaliation
discrimination. Tex Dep’t of Cmty. Affairs v. Burdinel50 U.S. 248, 253 (1981purant v.
District of Columbig 875 F.3d 685, 697D.C. Cir. 2017) To do so, thelaintiff may point to,
among other things, the defendanbetter treatment o$imilarly situated employeesutside the
plaintiffs protected group,its inconsistent or dishonest explanatipits deviation from
established procedures or criteria,” its “pattern of poor treatment of ethgloyees in the same
protected group as the plaintiff, or other relevantdence that a jury could reasonably conclude
evinces an llicit motive.” Wheelewn. Georgetown UniHosp, 812 F.3d1109, 1115D.C. Cir.
2016) (emphasis addedjnternal quotation mark omitted):[T]hough evidence of pretext is not
per sesufficient to permit an inference of discrimination [or retaliation][ulsually . . .wil be
enough to get a plaintiff's claim to a juryJones557 F.3d at 678econd and third alterat®in
original) (internal quotation marks and citations omitted)

Plaintiff points primarily to Defendant’s alleged shifting explanation for transferring
Hester into the Program as evidence of pret€xtPl.’s Opp’'n a7-10, 23-26. Recall, Defendant
assets in its Motion that the reason fdetaiing Hester was to assist with the backlog of security
clearances and to address thealwresses identified in the SCR, Def.’s Mem. at 28, but in its
interrogatory responses it identified a narrower reason fod¢hei—the erroneous security
clearances of Bland and Walkeand mad no mention of the backlpgeePl.’s Exs. at 22 To
be sure,'shifting and inconsistent justifications are probative of pretextéleta v. Gray645
F.3d 408, 413 (D.C. Cir. 201q)nternal quotation marks omitted)But while “[a]n employer’s
changing rationale for making an adverse employment action can be evidencexf thexte are

instances where, afthough the plaintiff has . . . set forth suffieidénce to reject treefendant’s
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explanation, no rational factfinder could conclude that the action was diedaony.” Giles v.
Transit EmpsFed. Credit Union 794 F.3d 1, 9 (D.C. Cir. 2015) (alterations in originéiyst
guoting Geletg 645 F.3d at 41314; then quotingReevess30 U.S. at 148)“This is because the
plaintiff's attack on the employer's explanation must always be askeésdght of the total
circumstances of the caseld. (internal quotation marks omitted).

Viewing the evidence ithe light most favoable to Plaintiff herethe court findsthat,
notwithstanding the differenteasons proffered by Defenddnt Hester’'s detail, no reasonable
jury could findthatthe motive for the transfer decision was discriminatory or retaliafboybegin,
to the extent Defendant proffers different explanations for why it assignedritetie Personnel
Security Branch, those differences are slight, giving rise to only & wieaence of pretext. As
Defendant points out, the SCR clearly criticizes the Branch &éotigg security clearances not in
accordance with federal regulationsyhich is the very reason Defendant put forth in its
interrogatoy respones forthe detail Moreover, the additional reason for ietailnow proffered
by Defendant, i.e., to address the backlog of security investigations, esl faindisputed record
evidence. It is not cut from whole cloth for the purposes of litigatiorThere was a significant
backlogof security clearance adjudicai® in the Personnel Security Branthe SCR did criticize
the Branch fothat backlog; and the backlog was ciedontemporaneous-reails as a reason for
Hester'sransfer. SeePl.’s Exs. at 851 37 See generallpef.’s Exs. 914 at 3-14. Indeed, on
the very day that Plaintiff complained to her fiis¢ supervisor, Jose Cantu, that ierkload
was causing her significant stress, Oliveoteto Cantu “With the disaster activity and the results
of the SCR, | am aware of the recent wazklcand stress the personnel security program is under.”
Def.’s Exs. 1523 at 2. To address the problem, Oliver indicated that he would be assigning “a

current DHS personnel security manager’FEMA—who turned out to be Hesteiand hiring
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contractors to help with the workloadd. Oliver signed off: “I believe that the combination of
these two actions is an appropriate response to Harriett's concegtindiger email to you.
Please pass along my concern to Harriet concerning health and the stepetamg de taken to
support her.” Id. Olver's words and actions undermine any reasonable inference of
discrimination. Thus, while the proffered explanation in Defendant’'s briefing is more fulsome
than that set forth in its interrogatory responses, no reasonable jury coulthdirttie more
fulsome explanationis pretext for discrimination Cf. Geletg 645 F.3d at 413 (explaining that the
employer’s reasons had changed over time and were thus probative of pretexawloficial
intially told the plaintiff to make up a reason for his reassignment, rendefendants later stated
instead that the program plaintiff dited was dismantled and then again shifted to say the
employer decided to create a new vision for the program).

Additional record evidence, in the form of Plaintiff's own testimosypports the court’s
conclusion. Plaintiff testified that after she wawéstigated by DHS OIG in 2011, and refused to
re-adjudicate a case, “the chain of events just started happening,” and ties fdare taken
away,” ‘becausehey wanted [her] to. . readjudicate a case, and [she] refused to do it.” Notice
of Correction at 4. Thus, Plaintiff admits that her own conduct setin motion the course of events
leading to Hester’'s designation to the Branch.

Finally, and perhaps most critically, the pers®laintiff claims effectively replaceder,
Hester, isherself an AfricarAmerican female.SeeDef.’s Stmt.  66; Pl.'s Stmt., Def. Fact { 66.
This fact “cuts strongly against any inference of discriminatiakltrray v. Gilmore 406 F.3d
708, 715(D.C. Cir. 2005) Thus,the court finds thaho reasonable jury could conclude that the

real reason for the September detail was race, color, or gender discrimiatitaliation
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Accordingly, the court grants Defendant2ummary Judgment d&fion with respect to
Plaintiff's Title VII discrimination and retaliatiowlaims based on the September detail.

C. November Removal and Reassignment

Finally, the court turns t®@efendant’sdecision to remove Plaintiff from her position as
Chief of the Personnel Security Branch amdeassign heashead ofthe Training Section.For
the reasons stated below, the tot only finds thaEganis inapplicable to Plaintiff's Title VII
claims based on the reassignmebut also holds that there isufficient evidence upon wih a
reasonablgury could conclude thahereassignmentvas adverse anthat Defendant’ sproffered
reasongor that decisionwerepretext for discrimination and retalari

1. Justiciability of Plaintiff’s Title VII Claims UndeEgan

The question whethdtganbars judicial review of Plaintiff's Title VII claims predicated
on her reassignment turns whetherDefendant’s proffered explanation for that action involves a
predictive judgment about security risk does not.

As with the September detallefendant haproffered different reasons fiis November
reassignmentlecision. In its interrogatory responses, for examjiefendantstates that Salazar
made the desbn to eassigrPlaintiff due to concerns about the improper adjudication of security
clearances.SeePl.’s Exs. at 230 Now in its Motion, Defendant claims that a series of other
individuals participated inthe decisionboth to remove Plaintiff as Chief of the Branch aod

reassign her to a different position, citibgopad reasons relating to the S@R thebasis forits

" Defendantcites to a contemporaneounsadl showing a continued concern relating to security clearaviitasthe
Branch seeDef’'s Mem. at 15, but thatmalil is hardly conclusive that Plaintiffs security cleace decisions
motivatedDefendant to reassign heompareDef.’s Exs. 2430 at 6 (“The first recommendation is that until they
revamp the Personnel Security Branch, we need to take overthe BEl8@ cases and | am quite concerned about
all of their national security adjudications es pecialhatTS/SCl level.”\ith id.at 6-7 (“Secondly, our efforts to
assistare moving at a slow pace. Harriett is stillthe driving¥ath@ the organization and we are constantly hitting
road blocks. So my recommendationis to move Harriett thans¢curity discipline within the office. Harriett tred
to halt the training efforts and is still the authority on PSias.”).
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decisior—namely, that Plaintiff failed to acceptthe results of the SCRmapelded Defendant’s
efforts toaddress the shortcomings identififterein See, e.gDef.’s Mem. at 3, 9G30; cf. Def.’s
Stmt., 11 8990. It ought to be plain by now th&gandoes not necessarily preclude review of
such reasonfor an employment decisionSee Rattigan689 F.3d a770 (noting that “it is our
duty not only to followEgan but also to preserv[e] to the maximum extent possible TitlesVII
important protections against workplace discrimination and retaliatjatieration in original)
(internal quotation marks omitthd Because aeasonable trier of fact could conclude that
securityclearance concerns had little, or nothing at all, to do with the deaisi@assign Plaintiff
the court cannotoncludeat this stage as a matter of law that Plaintiff's discriminatiaims
premised on the November reassignment argustiniable.

2. Adverse Employment Action

Next, Defendant arguethatthe November reassignmedbes not constitute a material

adverse actionDefendant points out that Plaintifétained her G384 leveland her title a¥Chief.”
Def.’s Mem. at 22. It also asserts that the transfer did not result in a reduction iofifP&
responsibilities. In support, Defendant points to Salazar's “Memorandum of Record,” vithich
claims Plaintiff refused to acceptating thatPlaintiff would serve as the ‘primary supervisor’
over an expansive security educatamd training program portfolid. Id. (citing Def.’s Exs. 24
30 at 1416); seeDef.’s Stmt. 1 10304. Defendant also points ®alazar's Delaration Def.’s
Mem. at 22 which describes the duties BRintiff's Training Sectiorposition as follows:

[T]he duties[of Plaintiff's job seriek involved the management,

supervision, and performance of work: i(l) developing,

evaluating, maintaining, and/or op#éing systems, policies,

training, devices, procedures, and methods used for safeguarding

information, property, personnel, operations, and mate&aid/or

(2) developing and implementing policies and procedures for

analyzing and evaluating the characbackground, and history of
employees, candidates for employmeantd other persons having or
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proposed to be granted access to classified or other sensitive
information, materialspr work sites

Def.’s Exs. 2430 at 3, { 7.According to Defendanthis description showSalazar‘envisioned
Plaintiff performing functions” of equal significance SeeDef.’s Mem. at 2223.

Plaintiff, on the other handrgues that her reassignment wasterially adverse because
her new position as Chief of the Training Sectiorolved significantly different responsibilitie s
andher sypervisory duties were eliminated or at least redu&sP1.’s Opph at17 In particular,
Plaintiff contends thaivhen she was reassignerhead the Training Section there was faoty
training sectionn existence, in the sense of a unit with employed?l.’s Stmt., PI. Fact § 103.
She further claimghatat the time, “there was not even a position description for the chief’s job
id., ard that shevas not provided with such a descriptiontil long after her meeting witBalazar
in November 2011,d. §90; see alsoPl’s Exs. 9392, 89 (‘[Salazar] stated [a position
description] was forthcoming, however | did not reeeanew Standard-orm action until
February. . ..”); id. at 18182 (Salazar deposttipn In this vein, Plaintiff also disputes that she
refused to allowSalazarto issueherthe “Memorandum of Record SeePl.’s Stmt.,Def. Fact
189, Pl. Fact 0. Moreover, as tadhe positim description itself, Plaintiff notethat there was
nothing in the description (dBalazar’'s declaration) indicating thetiewould supervise anyone.
SeePl’s Stmt., Pl. Fact 05 Finally, Plaintiff claims thateven if she retained somepgrvisory
authority the position ofChief of the Training Section was a “substantially differebf jseePl.’s
Opp’'n at 17, and that she had no experience in training staff or managingng tppegram,see
Pl’s Exs. at 9, 1 8788.

As discussedlove, alateral transfer can constitute a materialgiverse action where the
transfer involves the withdrawal of supervisory duties or reassignmensigrificantly different

responsibilities. See Czekalskd75 F.3dat 364—&b. In this casePlaintiff has raised genuine
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factual disputes with respect to whether she lost supervisory duties atitemwher position
involved significantly different responsibilities.First, the parties disagree as to whethies

training position wa# facta podion with existing dutiesat the time of her reassignméntSee

Pl’'s Exs. at 92, 1 90 (“As far as | could tell from what managementrie|dhe training position
would have few or no staff to supervise.his factual dispute is material becausé&d Training

Section was not staffed, then Defendant's contention that Plaintiff dwbel the “primary
supervisor” of the Section is irrelevant.

In addition, the parties disagree aboubether the dutiesof the new positionwere
substantially different thathosePlaintiff performed as Chief of the Personnel Security Branch.
Compared. at 86,1142-48 (describing some d?laintiff’'s duties as Chief of Personnel Security
Branch),with Def.’s Exs. 24-30 at 1416 (Memorandum of Recojd Plaintiff claims thashe had
no experience in training staff or managing a training progsaePl.’s Exs. at 91, 1 888, and
hernew position, as described by Salazdearly implicatel such duties seeDef.’s Exs. 2430
at 14-16, 1 7. Indeed, the title of the positiowas “Chief of the Training Section.’Defendant
fails to address why the shift in timatureof the job responsibilties between the two pertinent
positions—Chief of the Personnel Security Branch and Chief of the Training Sestias
insignificant. Cf. Def.’s Exs. 2430 at 4, § 7 (explaining why Salazar beleved Plaintiff was
gualfied for the position based on h@eviousexperience as a Federal Special Security Officer);

id. § 8 (stating that the work was “ust as significant,” without any furtheparison of the two

8 In the Memorandum of ReatrSalazar described this position as “ne@geDef.'s Exs. 24-30 at 14;see also id.

at 26 (formal reassignment memorandumissued by Castulieg positionas “new”). In his declarati@alazar
explains that he considered the position “new” bec&alff@ough [it] had been in existence prior to [the]
reassign[ment]. .a reorganization of the OCSO in November 2011 resultedfriftain the focus of the Training
Section.” Sedef.'sExs. 24-30at 3, 1 6. This tells this court little, however, aboubtdtare of the Training Section
at the time of Plaintiff's reassignment or whether it was indtafted. Plaintiff, for example, claims in her declaration
that, at the time of her reassignment, “the trainingle@é the office had not been iddietl” and thus “it was
impossible to know what the actual duties of the positionladvba.” Pl.’s Exs. at 92, T 90.
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positions’ duties). This fact is material, assgnificant change inresponsibilitiesfactorsnto the
adversity determination.SeeNiskey 859 F.3d at 9 (citindg-orkkio, 306 F.3d at 1131);f. Pardoe
Kronemann v. Donovan601 F.3d 599607 (D.C. Cir. 2010fholding that where a plaintiff alleges
a claim based on reassignment, “the -facter must compare the position the plaintiff held before
the transfer to the one he holds afterwards,” and comparing the two positioiptidasatissug.

Therefore, iewing the evidence in the light most favorable to Plaintiff, the court concludes
that a reasonable juror could find that Plaintiff suffered an adverse adien she was reassigned.
See Czekalsjd75 F.3d at 365 (“The court may rtake that question away from the jury if a
reasonable juror could find that the reassignntefhithe plaintiff with significantly diminished
responsibilities.”).

3. Pretext

Having concluded that the evidence is sufficient to show that Plaintiffredféeraterially
adverse action, the coumbw turns to evidence of discriminatory and retaliatory intefs with
the September detalil, Plaintiff relies on Defendant’s inconsistimeémentabout the employment
action takerto demonstrate pretexSee Wheete812 F.3d at 1115, 1119Jnlke theSeptember
detail, however, theourt finds that the inconsistencies iDefendant'sreasondor Plaintiff's
reassignmentare far morepronouncedand create a sufficiendispute of fact for the jury's
consideration.

Defendant’s explanationsfor Plaintiff's reassignment havéeen a moving target
According to Plaintiff, when Salazar and Cantu informed her about thegmassi they said
that the decision was made “to improve efficienaéshe office.” Pl’s Exs.at 91 1 89. They
also demurred when Plaintiff asked if she had done something -wapmarently, they never

raised the issue of erroneous security clearaneas further told her that the training branch
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would be a “good fit.” Id. A contemporaneous-mail, however,suggests a different reason for
the reassignment.On November 1, 2011, Kimberly LeWiDHS OCSQO'’s Chief of Personnel
Security Division, edmailed Gregory MarshallDHS’s Chief Security Officer, to offer her
observations and recommendations for improving the Personnel Security B&aeklef.’s Exs.
24-30 at 6-7. Lew did not mention “efficiencies.” Instead, she wrote

[O]ur efforts to assist are moving at a slpace. Harriettis stil the

driving forcewithin the organization and we are constantly hitting

road blocks. So my recommendation is to move Harriett to another

security discipline within the office. Harriett tried to halt the

training efforts and is still the authority on PSB actions.
Id. Atrier of fact will have to decide whether improving “efficienias simply a euphemism for
“halting training efforts,” or evidence @i unlawful motive.

Defendant’s shifting explanations for the reassignndenng the EEO investigation and
in this litigation only buttress the case for pretexAccording to the Final Agency Decision,
preparedattheconclusion of thanternal EEO investigatian “Management articulated legitimate,
nondiscriminatory reasons ffareassigning [Plaintiff] to the Trainingdranch. The [Program
Protection Division Director] stated that he reassigned [Plaintiff]'to improve efficiencies and
effectiveness within [the Division] ari allow [Plaintifff an opportunity to use [hegecurity
skills within another unit of the OCSO. FAD at 8. Once in litigation that explanation faded
away. InsteadDefendant’s supplementafterrogatory response focused exclusiveind quite
dramatically on the concern that Plaintiff and the 8@mel Security Branch had improperly
granted security clearances that created an “undue risk to nationalysediris Exs. at 23.The
interrogatory responsgaid nothing about efficienciesmterfering with training effortsor putting

Plaintiff's skills to another use. Then, for purposes of summary judgment, the explanatied shift

yet again Defendant’'snewly proffered reason was *to utiize [Plaintiff's] skil set and, more
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importantly, to remove an impediment to the efforts to address ‘obses’aidentified in the
SCR.” Def.’s Mem. at 3@B1. Each of the agency'declarantsincluding Salazar and Cantu,
echoeghis rationale SeeDef.’s Exs. at 2430 at 3, 1 6 (Salazar Declaration) (“I recommended to
Mr. Oliver that Ms. Ames be reassigned.because of her unwilingness to cooperate in
implementing the mitigation plan under the SCR, among other reasons.”$;Besf 1523 at 20,

1 13 (Lew Declaration) (“I also recommended that Ms. Ames be reassigndecause she was
impeding our efforts to address the issues in the SCR, including haliimggtrafforts.”);id. at 8,

1 8 (Cantu Declaration) (“Based on the findings within the [SCRas well as my personal
observations that Ms. Ames was impeding efforts to deal with the issues in the SCR, | made
the decision to recommend that Ms. Ames be assigned); see alsdef.’s Exs. 914 at 18,
111 (Marshall Declaration); Def.’s Exs—% at 5, 1 18 (Oliver Declaration)Not one of them
attributes Plaintiff’s reassignmenteven in partfo herimproper granting ofsecurity clearances
that created an “undue risk to national secdrityt may be, as Defendant contends, that the
common thread running through these explanatior®laistiff’'s impeding mplementation of the
SCR’s recommendations. But that conclusion is better reached by the juthjsnoburt at the
summary judgment stage.

Finally, record inconsistencies concerning who made the decision to reassign Plaintiff
support her case for pretex-or example, in his EEO investigation affidavit, Cantu denied any
participation in the r@ssignment decisionPl.’s Stmt., Pl. Facf 87; Def's Reply Stmt. at 1.Yet
the record contains a memorandum issued by Cantu to Plaintiff dated Novemp@t12which
states’l havemade the decision to reassign you ,”.Def.’s Exs. 24-30 at 26 as well agvidence
that Cantutold Oliver that he had decided to reassign PlainteDef.’s Exs. 5 at 6, 120

(Oliver declaration statind;[s]hortly after taking to him, Mr. Cantu emailed me and told me that
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he made the decision to recommend reassignment of Ms.”ArDes.’s Exs. 24-30 at 22(e4mail
from Cantu to Oliver, statihng Cantu had “made the decision to recommendgmeasdi of
Plaintiff and rejuesting favorable consideration of that decisiar);id.at 23 (email from Cantu
to Lew advising her that Plaintiff had been informed of her reassignment orettiwuprday and
stating that he would like to introduce Nina Kirby as the acting Branadf)ChDefendant's
Amended Aswerattemptsto clarify that Cantu did not make the decisiout simply signeda
letter from upper managemeisee Am. Answer 48, aneh its Motion Defendant continues to
maintain that Cantu was not a decision maksggDef.’s Reply at 20.This maywell be true.But
a jury wil have to decide whether Defendant’s changing positions areyrmg@ent or proof of
discriminatory motive®

With respect to Plaintiff’'s retaliation claim, the court findigt Plaintiff can poceed to
trial. For the reasons already discusdbdre is a genuine dispute of material fastowhether
the agency’s reason for the reassignment was preoteover, the record facts are sufficient to
support a reasonable inference of causation. Plaintiff intiated otomith the EEO Counselor in
August 2011 and filed a formal Complaint in October 20HeeFAD at 2. The November
reassignmenbccurred roughly two months later, on November 21, 20thttemporal proximity
is close enough to put the issue of causation to a Bse Hamilton666 F.3d at 135-58.

Thus, Defendant's Motion for Summary Judgment is demitd respectto Plaintiff’s

discrimnation and retaliation claims premised on her reassignment.

® Although a closer call, Plaintiffs gender discriminationiroldikewise may proceed to trialOrdinarily, “a
replacement within the same protected dags strongly against any inference of discriminatidvdirray, 406 F.3d

at 715. Here, Plaintiff stemporaryreplacement was a woman, Nina Kirbjhe record does not, however, contain
evidence as to the identity of Plaintifiermanente placementTherefore, the strong inference against discrimination
that applies when a replacement is of the same protected clas®tinesassarily apply here. A jury will have to
decide what, if any, weight to give to the fact that Pimas temporarily replaced by a woman.
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D. Plaintiffs Request to Reopen Discoverynder Rule 56(d).

In her Opposition, Plaintiff alternativelgsks the court to deryefendant’s Motion under
Federal Rule of Civi Procedure 56(dPlaintiff claims that Defendarg answers to Plaintiff’s
interrogatoriesconcerning the personnel who participated in the agency dewiaking and the
reasons for the three aforementioned decisions “were radicaly diffén@ntthe information
providedin support of the summary judgmemiotion; and that such differences effectively barred
her “from follow-up written discovery and from taking the depositions of the officials whose
affidavits the agency would ultimately rely onPl.’s Opp’n at 32.While she acknowledges that
the “natural remedy” for such conduct would be to defer ruling on Defenddiotisn so that
Plaintiff could take additional discovery, Plaintiff ultimately adhes tourt to deny thilotion in
order to avoid rewarding Defendant isrconduct and further delag resolution of the cas&ee
id. Moreover, lecausehedid not submit an affidavit or declaration along with her Opposition,
as required by Rule 56(d), Plaintiff also mever leave to file aonesentencedeclaration of
counsel, which simply says that the statements made by counsel regaedinge 56(d) request
in Plaintiff's Opposition“are true. SeeRequest for Leave to File Decl. of Counsel, ECF No. 79
[hereinafter Request for Leavelt 319 For the following reasons, tlwurt denieghis request.

Under Rule 56(d), if the nonmovafshows by affidavit or declaration that, for specified
reasons, it cannot present facts essential to justify its oppositien,cdurt may:(1) defer
considering thamotion or deny it;(2) allow time to obtain affidavits or declarations or to take
discovery; on(3) issue any other appropriate orddfed. R. Civ. P. 56(d).A Rule 56(d) motion
“requesting time for additional discovery should be granted almost asea pfatburse unless the

nonmoving party has not diigently pursued discovery of the evidenCerivertino v. U.S. Dep't

0 Citations to Plaintifs Request for Leave are to the page numbers electronicallyajedédry CM/ECF.
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of Justice 684 F.3d 93, 99 (D.C. Cir. 2012) (internal quotation marks omiteByut merely
invoking Rule 56(d) is not enough to dafesummary judgment.The partyseekingrelief under
Rule 56(d) must submit a declaration stating with “sufficient particularity” widgdigonal
discovery is necessaryd. (internal quotation marks omitted To do so, the declaration must
satisfy three criteria.ld. “First, it must outline the particular facfs]he intends to discover and
describe why those facts are necessary to the litigatiah. “Second,it must explain ‘why $he]
could not produe [the facts] in opposition to the motion [Eummary judgment]. Id.at 99-100
(second and third alterations in original) (quot@grpenter v. Fed. Nat'| Mortg. Ass't74 F.3d
231, 237 (D.C. Cir. 1999)). “Thirdt must show the information is ¥act discoverablé. Id. at
100. Furthermore, while the court may consider the diigence of the party requeslgfy r
diigence alone is insufficient to satisfy Rule 56(@®ee US. exrel. Folliard v. GavAcquisitions,
Inc., 764 F.3d 19, 2&27 (D.C. Cir. 2014) (emphasizing that district courts “should resolve each
request based on its application of envertinocriteria to the specific facts and circumstances
presented in the request”).

Here, Plaintiffs Rule 56(d) request falters at the firsteria. The only remaining claim
as to which additional discovery might be relevant is the September deitiistdr. As to that
claim, however, the court’s analysis accountedHerdiscrepancy in Defendant’s reasongliat
decision, yethe court decided based on the totalty of the record that Plaintiff had coshenp
in demonstrating a genuine dispute of factas to pretext. Thus, itfirfaclear how additional
discovery might alter the court’s conclusioMoreover counsel's declaratiomloes not state with
“sufficient particularity” the facts he intersdto discover. See Messina v. Krakowe39 F.3d 755,
762-63 (D.C. Cir.2006) The declaratiommerelyrefersback to Plaintiff's opposition brief, which

statesthat the new reasons offered in the summary judgment declarations dbavise Ames
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from follow-up written discovery and from taking depositions of the officials whose wf$idtne
agency would ultimately rely on.” Pl’s Opp’n at 3eRequest for Lave at 3 That statement,
however, is entirely conclusory and tells the court little about the Rlatstiff proposes to
discover. Accordingly, the court denie® laintiff’'s request for relief under Rule 56(d)
V. CONCLUSION

For the foregoing reasorthe court grant$ part and denies in pabefendatis Motion

for Summary Judgment, and denies Plaintiff's Request for Leave tD&daration of Counsel.

Az
Dated: Decembe®7, 2017 Amit P_Metta
ffed States District Judge
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