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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HOWARD TOWN CENTER
DEVELOPER, LLC,

Plaintiff-Counter Defendant, Civil Action No. 131075 (BAH)
V. Chief Judge Beryl A. Howell
HOWARD UNIVERSITY,

DefendantCounter Plaintiff
Third Party Plaintiff

V.
CASTLEROCK PARTNERS, LLC,

Third Party Defendant.

MEMORANDUM OPINION SETTING FORTH
FINDINGS OF FACT AND CONCLUSIONS OF LAW

The plaintiff Howard Town Center Developer, LLC, (the “Developer”)tutstd this
lawsuit against the defendant, Howard University (the “Univépsitgver four years ago, on July
15, 2013. The parties’ dispute, over which this Court possesses diversitigtjoris centers on
a parcel of land (the “Property”) located in the Shaw neighborhood of Washington thatC
wasleased by the University to the Developer in January 2td€ed orthe Developés
contractual obligationto construct improvements at a cost of d##40,000,000. Instead, the
Property has remained dormant for nearly eight years. Pending befd@eurt are the
Developer’'s claim that the University breached its contract with theeDper and the
University’s claims that the Developer and the tiiedty defendant, CastleRock Partners, LLC,

are in breach of contrac6eePl.’s Amended Complaint, ECF No. 72; Def.’s Counterclaim and
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Third-Party Complaint, ECF No. 15.During an eightday-long bench trial, the Court heard
evidence on the parties’ clainasd counterclaims. For the reasons set forth below, the Court
concludes that the University has sustained its burden of proof on its breachadtodaims,
that judgment must be entered for the University, and that forfeiture is aopagigr remedy.
l. PROCEDURAL BACKGROUND

The parties’ allegations, as well as significant issues raised aed rgolved or
deferred in prdrial motions, are summarized below.

A. THE PARTIES' CLAIMS

The Developer’s operative complaint in this action, Pl.'s Amended Compisserts
two counts, amounting t single claim for relief. Countdlaims breach of contract because the
Developerhas performed its duties and responsibilities under the agreements,” vehile t
University “has breached the terms of the Ground Lease and the Development Agreement by
issuing an improper notice of terminati@and purporting to terminate the Ground Lease” and
“has breached the terms of the Term Sheet by refusing to negotiate in good faitredsecond
Amendments to the Ground Lease and Development Agreement.” Pl.’s Amendedi@ompl
1988-91. In Count lithe Developeiseeks declaratory reliefieclaring that the Developewas
not and is not in default under the Ground Leasdl@Bevelopment Agreement,” “that no

Event of Default occurred,” “that [the University'urported termination . .. of June, 2013,
is null and void,” *“that delays that result from the historic designation gsocenstitutes an
Unavoidable Delay under the Lease,” and “that the construction deadlinesnglateel by the

parties will be shifted by at least the amount of timeseheroceedings are pendingld. 1 95

! The thirdparty defendant, CastleRock Partners, LLC, assigngglitts and obligations under the
operative agreements to the Developer, as explained belovgsniohbeen released fromits obligations to the
University. SeeDef.’'s Counterclaimand Tid-Party Complaint 1 387. Consequently, the thighrty defendant
generally will not be referenced separately when digog$ise actions of the parties in this matter.



100. TheDeveloperseeks relief in the form of specific performance of the Term Sheet and
“damages, including the lost value of the Lease during the period during whidbnjtiesity’s]
actions interfered witlithe Developer’skights,” or, alternatively, “damages for the period of the
99year Ground Lease remaining at the time of breach”; declaratory reliefepawm‘all of
[the Developer’skosts and expenses, including attorney’s fees”; anrdapieeposjudgment
interest. Id. at 100,

The University’s operative counterclaim and thpatty complaint in this acin alleges
one claim of breach of contract each against Howard Town Center Devélb@erand the
third-party defendant, CastleRock Partners, LLG s@ipport, the University asserts that the
Developer “breached the Ground Lease by faiing to pay rent as and when due” astsreque
judgment in its favor “in the amount of $1,475,000, together with additional shtexttorneys’
fees and costs recoverahinder the applicable contract®ef.’s Counterclaim and Thiréarty
Complaint 1 44, 47, 51, 54.

B. LITIGATION HISTORY

This case’s extensive litigation history includes two memorandum opinions [&yainis,
as well as a decision of the D.C. Circuitlpon instituting this actiooen July 15, 2013the
Developer filed a motion for a temporary restraining order, which motichdemied. SeePl.’s
Mot. Temp. Restraining Order, ECF No. 5; Order, dated July 16, 2013, ECF Nbe
Developer also requested a preliminary injunctioBed”l.’s Mem. Supp. Mot. TRO and/or
Prelim. Inj., ECF No. @. With the consent of the University, the Developer requested an
extended briefing schedule on itginction motion, which request this Court grantegleeMin.
Order, dated July 30, 2013. The University then fied a counterclaim seeking GRI0478; the

second rental payment, originally due underld¢hse agreement by March 15, 2011, and moved



for summary judgment on October 15, 2013, which motion this Court granted on December 19,
2013, while denying the Developer’'s motion for injunctive reli8eeOrder, ECF No. 38.
Relevant here, the Court’s decision was based in part on (1) the papessentations that a
Term Sheet executed by the parties was “immaterial,” an “agreement to agre¢ and n
enforceable,” Pl’s & ThirdParty Def.’s Mem. P. & A. Opp’'n Def.’s Mot. Summ. J. aB&
n.8, ECF No. 3; seeHoward Town Ctr. Developer, LLC v. Howard UniMTCI), 7 F. Supp.
3d 64, 7273 (D.D.C. 2013)(2) the conclusion that the parties had agreed that the overdue rental
payment was to be made by May 30, 2013, or the parties’ relationship would teyse@d TC
I, 7 F. Supp. 3ét 73-74;, and (3) a determination that the University properly terminated the
parties’ agreements and the Develtpeeposit 0f$1,475,000 on June 19, 2013, in an account
held by its thirdparty agent, Closeline Settlemerdisl not cure its defaulisee id.at80-83. The
Court also concluded that in addition to the $1,475,000 payment due to the Univerfsityréor
of the Developer’s rights in the lease was an appropriate renssdyd. at 83-87.

On appeal, the D.C. Cirtwacated the grant of summary judgment to the University,
concluding “[tlhere is a genuine dispute whether the Developer was requipag the
University $1,475,000 by May 30, 2013, and, therefore, whether the Universityntiias €o
terminate the @und Lease and to collect $1,475,000 in damages,” and remanded for the Court
to determine “whether the Term Sheet is a legally enforceable contractuidaw and, if so,
how the Term Sheet affects both the Developer’'s claimand the University'scounterclain.
Howard Town Ctr. Developer, LLC v. Howard UniMTC Il), 788 F.3d 321, 3280 (D.C. Cir.
2015). The Circuit declined to address three other arguments raised byéiepBe (1)
whether ‘it was impossible to make the $1,475,000 reatghpnt in accordance with the terms

of the Ground Lease because the parties had terminated the escrow accguatede® receive



the payment”; (2) whether “the Developer cured the alleged breach by depostiig,(R0
into an escrow account on June 19, 2013"; and (3) whether “the district court ertied/ing a
the University to terminate the lease in addition to requiring the Develogery rent.” Id.

On remand, the parties filed cras®tions for summary judgment, which motions were
denied. SeeOrder, dated Jan. 31, 2017, ECF No. 93. Concluding the Term Sheet was a binding
preliminary agreement, requiring the parties to fuffil the termsadwed in the Term Sheet and
negotiate toward the amendments to the Ground Lease and Development Agiregownt
faith, the motions nevertheless were denied because the parties’ ¢joad fegotiating
presented questions of fact as to which there was a genuine diSad#doward Town Cir.
Developer, LLC v. Howard UnigHTC IIl), No. 131075 (BAH), 2017 WL 421909, &8-9
(D.D.C. Jan. 31, 2017)The Developer's argument that payment of the $1,475,000 was
impossible was also addressed and rejected as a matter @dmndat*9—-10. Finally, whie
dropping its contention th#fte deposit ofunds with its own thirparty agentured any defaylt
the Developer argued on remand that the University’s notices to the defendamsuficient,
relying upon the D.C. Circuit' ®bservationthat “the Ground Lease provides the University must
send two ntices to the Developer before it may terminate the lead&C I, 788 F.3d at 328.
Noting that “the Developer received multiple notices of default over theecotithe parties’
business relationship,” the merits of the Developer's arguments regamafiog were left to be
resolved following trial. HTC 11, 2017 WL 421909, at*11

C. BENCH TRIAL

Over the course of the eigtiay bench trial, the Developer presented the testimony of
eight witnesses: Ronald Cohen, Manager of Howard Town Center DevelogsrDL Sidney

Ribeau, Ph.D., former President of Howard University; Steven Calldeputy Historic



Preservation Office for the District of Columbia; Robert Tarolemér Chief Financial Officer
of Howard University; Eric Siegel, Vice Manager of Howard Town Center Dpegl LLC;
Kurt Schmoke, former General Counsel and Vice President of Governmdfaas for Howard
University; Fabrice Vasques, Managing Director of Philips Realtyt@agind Dennis Duffy,
Certified General Real Estate Appraiserfifygsg as an expert on damages. The Univeralso
called eight witnesses, includinfive of the Developer'swithesses: Ronald Cohen, Sidney
Ribeau, Eric Siegel, Kurt Schmoke, and Fabrice Vasques. In addit@tjniversity called
Norman Jenkins, Trtse of Howard University; Bryan Dickson, Vice President at Citi
Community Capital, and Alan Brangman, former Associate Vice Presifi&acilties and Real
Estate and University Architect of Howard UnivergityDuring the bench trial, the Court
receivedthe following 272 exhibits into evidence: Joint Exhibits-22; Plaintiff's Exhibits 6, 8,
10, 12-14, 16, 2322, 27, 3335, 37, 40 46-48, 50, 5256, 5859, 62, 64, 66, 6&69, 71-7/3, 75,
78, 86-81, 8590, 93-94, 96-97, 10106, 10809, 11+12, 114, 117, 11921-26, 128, 13435,
137-38, 143, 14546, 14851, 15354, 16066, 168, 170, 173, 175, 177, 184, 191,-B8/ 202
03, 209, 212, 21838, 220, 223, 225, 2280, 232, 234, 236, 2569, 261, 27677, and 29697;
and Defendant’'s Exhibits—2, 9-11, 14-15, 1719, 21, 23, 2526, 29,31-32, 34, 36, 42, 44, 49
63, 6/~68, 70-71, 74, 80, 87, 935, 100, 104, 1694, 11618, 124-25, 129-33, 135-36, 140,
142-45, 14954, and 156.

Following the bench trial, both parties submitted proposed findings of fact and

conclusions blaw. SeePl.’s Prop. Findings Fact Concls. Law, ECF No. 108; Def.’s Prop.

2 The transcript of the bench trialappears on the docket@as$oDay 1 AM, EE No. 112; Day 1 PM,

ECF No. 120; Day 2 AM, ECF No. 113; Day 2 PM, ECF No. Dy 3 AM, ECF No. 114, Day 3 PM, ECF No.
122; Day 4 AM, ECF No. 115; Day 4 PM, ECF No. 123; Day 5,/4F No. 116; Day 5 PM, ECF No. 124; Day 6
AM, ECF No. 117; Day 6 PM, ECF No. 125; Day 7 AM, ECF Nig;1Day 8 AM, ECF No. 119. Citations tothe
transcriptindicate, if not otherwise apparent fromthdexijthe name ofthe withess testifying to the information
referenced.



Findings Fact Concls. Law, ECF No. 11The parties’ respective claims became ripe for
consideration on June 38173 The parties’ postrial submissions along with the testiony
and exhibits at trialhave been duly considered
. FINDINGS OF FACT

Based upon the testimony presented and exhibits admitted at the trial, then@kes
the findings of fact set forth below and further states its conclusiorsvofdeerED. R. Civ. P.
52(a)(1) (“In an action tried on the facts without a jury . . . the court fimasthe facts specially
and state its conclusions of law separately. The findings and conclusions maigdestthe
record after the close of the evidence or may appeat opinion or a memorandum of decision
fled by the court.”).

The findings of fact aredsed on the ample record in this case, which inclugesly

three hundred exhibitand thousands of pages of trial testimoriifactfinding is the basic

3 After postponing a total of three scheduled trial days atttpgest of the Developer and the Developer’s
counselso thatthey could attend the graduations of famaiiybers, one of which days was objectedto by the
University’s counselon the ground that the lesepeduled trial could proceed without theveloper’s
representative presesgePl.’s Mot. OneDay Continuance May 22, 2017 Trial Date, ECF No. 100, and pdsgpon
the parties’ deadlines for submissiottedirFindings of Fact and Conclusions of Law by four days, aldwat t
Developer'srequs, the Developer andits counsel objected to the Univsrsitunsel's two requests for
extensions for filing postrial briefing as a result of emergency eye surgery that preclodedel fromworking
during the period of his recovery. Def.'s Mot. ExensioméliECF No. 106; Pl.'s Resp. Position Statement, ECF
No. 107; Def.’s Mot. Exension Time, ECF No. 109; PlésR., ECF No. 110. The University first requested an
extension of one week forthe Developer, to June 21, 26w weeks forthe Uwersity, to July 5, 2017, to
accommodate the University’s counsel's emergency eyeistagd anticipated recovery period. Def.'s Mot.
Extension Time at 4, ECF No. 106. The Developer obgktct that proposal, arguing thatthe University should
have ony until June 28, 201Gn the groundhat the Developer and the University should have the aenmant of
time for theirfilings, and that the Developer “d[id] noiderstand the.. . . exension to July 5, 2017 to be basedon
the health issues of counseBeePl.’s Resp. Position Statementat 2. The Developer's pahgranting it an
extension to June 21,2017, and the University an exteoslguntil June 28, 2017, was adopt&eeMin. Order,
dated June12,2017. Then,on June 23,2017, the Unjwergitested a further extension of two days because
counsel's “recovery has provento be more extended tharlyretlected.” Def.’s Mot. Exension Time at 3, ECF
No. 109. The Developerthis time objected to any exb@nvghatsoever, again onthmund thatthe Developer
was entitled to the same extensions granted the Univesgihpring the medical necessity for the University's
requested extension and lack of any such necessity on ttod gharDeveloperand noting that the Developer had
already submitted its postial briefing andthus could notreap the benefit of thensita to which it believed it
would be entitled in the eventthe University received aanesion.SeePl.’s Resp. at 2. The University’s requested
two-day extension faa medical necessity was granted over the Developer's objeSt@aviin. Order, dated June
23, 2017. This sampling of the motion practice in itigealtion consumed judicial attention and falls short ef th
civility generally expected of members ofthe bar of thisil€&sed CvR 83.8(b)(6)(v).



responsibility of district courts, rather than appellate courts . PulimanStandard v. Swint
456 U.S. 273, 2911982) (quotingDeMarco v. United Stated415 U.S. 449, 450 (1974))The
ultimate test as to the adequacy of findings will always bethen they are sufficiently
comprehensive and pertinent to the issues to provide a basis for decision, Hied thley are
supported by the evidenceS3chilling v. Schwitze€ummins Cq.142 F.2d 82, 84 (D.C. Cir.
1944) (footnotes omitted). The findingaust be “sufficient to allow [the appellate] court to
conduct a meaningful review, which is the main point of the ruaffey v. Wesi1998 U.S.
App. LEXIS 4689,*6—7 (D.C. Cir. Feb. 9, 1998kee also Lyles v. United Statés9 F.2d 941,
943-45 (D.C.Cir. 1985) (noting that “an appellate court requires some reasonable measure of
detail and exactness in the trial court’s findings as a predicatedligént review”(internal
guotation marks omittell) Fasolino Foods Co. v. Banca Nazionale del Lay6éd F.2d 1052,
1058 (2d Cir. 1992) (“All that is required by Rule 52(a) is that the trialt qworide findings
that are adequate to allow a clear understanding of its ruling\&cordingly, the court need not
“address every factual contention and angatative detail raised by the partieMayaguez v.
Corporacion Para El Desarrollo Del Oest@24 F. Supp. 2d 289, 295 (D.P.R. 2011), or “discuss
all evidence presented at tria{Vachovia Bank N.ANat'| Ass’'n v. Tien598 F. App’x 613,
61718 (11th Cir. 2014) See also Schillingl42 F.2d at 84 (“While counsel may be
disappointed that findings do not discuss propositions sincerely contended forptiegtdees
not make them inadequate or suggest that such propositions were not understoazbiny. the
Instead, as the Advisory Committee Notes on Rule 52 exgldjgdge need only make brief,
definite, pertinent findings and conclusions upon the contested matterss thermeecessity for
overelaboration of detail or particularization of fa¢ FeD.R. Civ. P.52(a)advisory

committee’snote to 1946amendment.



While “a district court’s opinion should not simply state conclusions where
circumstances require more detail,” courts have “wide leeway . . . in datgrwhat facts to
include.” Thermo Electron Corp. v. Schiavone Constr.,G68 F.2d 1158, 11661 (1st Cir.
1992) (Breyer, C.J.Jinternal quotation marks omitted)n particular, the trial court is tasked
with the “opportunity to judge the witnesses’ credibility?eD R.Civ. P.52(a)(6), and should
make that assessment where probative of the legal conclus@eCooter & Gell v. Hartmarx
Corp., 496 U.S. 384, 4002 (1990) (“Issues involving credibiity are normally considered
factual matters.” (citing~eD R. Civ. P.52)); Noble v. Sombrottps25 F.3d 1230, BZ (D.C. Cir.
2008) (remanding where district court failed to discuss evidence of “bad faithacuming
court to “closely scrutinize sefferving” evidence)

In this case, the evidenshows the parties on a collision course toward litigatbieast
as early a®©ctober 2010, when the Developer lost the opportunity to finance the proje@ with
particularlenderwith which the Developer had been in discussions since before entewirthent
agreements witthe University. After October 2010, the Developer abandoned any intention it
may have had previously to take seriously the aguped deadiines for fuffilment of its
monetary and constructieelated obligations to the UniversityWhile no provision of any
agreement ever executed by the parties made the Developer's performance oblify@tons
contingent on the Developer securing finanekgdeed, the University entered into the
agreement for the express purpose of delegatiran experienced real estate development
professional the risks and remda of developing the Propefristhe Developersimply refused to
performfully absent financing.At the same time, the Developepeatedly persuadele
University to forbearfromtermnating the partiesagreementsvith tactics that varied from

agreeing to new deadilines ttweatening litigation.



The Developes principals appean have deeply internalized the view thiae
Developerwas entitled to hold fastto the Property wiidding to fulfil its performance
obligations operating in an alternate reality in which the flagrant breaching of bindingacts
is “reasonable” if doing so is favorable, from a business perspective, Deetiedoper. At one
point, one principalof the Developer, Roald Cohen, everxpressed higiew thatfor the
Developerto honorits contractualcommitment to makealong overdue $1,475,000 rental
paymentto the University when financing had not yet been securealld be “STUPID and
that we are ndt,Def.’s Ex. 118, Email from Ron Cohen to Eric Siegel and Alan Cohen, dated
May 29, 2013, at 1, despite the Universitgsrtain termination of the agreementss the
following evidence illustrates, tHeeveloper waslead wrongatleast with respect tostown
conduct

A. THE PARTIES
1. The plaintiff, Howard Town Center Developer, LLC, is a limitecbilily corporation

(“LLC™) created for the purpose of developing the Property. Cohen testifiedahan LLC,
Howard Town Center Developer, LLC, is a “standal entity,” capitalized only for the
purpose of the Howard Town Center project through funding provided by Cohen, his son,
Alan Cohen, and his sanlaw, Eric Siegel. Trial Tr. Day AM at 64:14-15, 65:11. The

three individuals use the “trade name” €oHCompanies.See idat 99:3-8. Cohen further
testified that the LLC form is used “limit[] certain exposures you have” as a result of the
risks associated with real estate developmedt.at 63:2564:1. Siegel testified that

Howard Town Center Developer, LLC, “has no money in its bank account as of todhy” a

consequently, in the “narrow” sense tiia LLC is unable to pay any judgment rendered

10



against i, the instant litigation is “kidree” for the Developer. Trial Tr. Day 5 PM at 26:14
22, 27'1-16.

. The defendant, Howard University, is a private university located in tiiecDif Columbia,
“authorized by a charter of the thimtynth Congress of the United States in 1867.” Def.’s
Counterclaim and Thir@arty Complaint 1 1.

. The thirdparty defendant, CastleRock Partners, LLC, is ais&LCin the business of
developing real estatendis headed by Timothy KisslerSeed. { 3; Trial Tr. Day 1 AM at
61:4-17 (Cohen).

B. 2008-2009:THE 2008 DEVELOPMENT AGREEMENT AND THE
DEVELOPER’'S INITIAL EFFORTS

. The Property In December 2008, CastleRock and the University agreed that the University
would leasdo CastleRoclka parcel of land, located a2 and 2146 Georgia Avenue NW
which CastleRock would develop for mixed residential and commercialSse generally
Def.’s Ex. 1, 2008 Development Agreement. The University had acquired tled pilend

from the District of Columbia in an agreement dated February 19, Z88d.at 5. Two
buildings were already located on the sitke WRECO (“Washington Raiway and Electric
Company”) garage, which was “the figirpose builtbus garage for the city’s transit

system,” constructed in 1930, and the Bond Bread building, aifadgstrial bakery

building, constructed in 1929. Trial Tr. Day 2 PM at47 (Callcott).

. Pertinent Terms of the Declaration of Covenamith the District Pursuant to the

University’s land conveyance agreement with the District of Columbiapateelwas
subject to a “Declaration of Covenants.recorded in the land records of the District of

Columbia” in 2008. 2008 Development Agreemeait3; see generallfpef.’s EX. 2,

11



Declaration of Covenants. The Declaration of Covenants required that ¢le¢ hEar
developed, specifyindour salientterms for its developmentlescribed below.

a) The design of the developmewtas tobe consistent with the Development
Framework for a Cultural Destination District within Washington, .[3.Greater
Shaw/U Street adtgpd by the D.C. Council in 200Declaration of Covenanist
2; seePl’s Ex. 261, Draft Development Framework for a Cultural Destination
District within Washington, DC’s Greater Shaw/U Street (the “DUK&NnB.4
Notably, the DUKE Plan contemplated the Howard Town Center development
project and specifiethat the project “[p]reserve . . . all some facade elements”
of the WRECO garage. DUKE Plan at 38gTrial Tr. Day 2 PM at 5:157:22
(Callcott).

b) The develpment was required tinclude a grocery store of no less than 35,000
square feet, unless the District appibeegrocery store comprising fewer square
feet. SeeDeclaration of Covenantst 3.

c) Construction was to commeneéthin twenty-four months of thexecution of the
Declaration of Covenantsnd becompleted within thigt-six months of said
execution. Seed.at4. In other words, the developmewvas to be completed in
2011.

d) The Developer was to enter into a “CBE Agreement” with District of
Colunbia Department of Small and Local Business Developriemuiring that

20% of the equity and development participation of the Developer be comprised

*The DUKE Plan is named after Edward Kennedy “Duke” EllimgsWashington, D.C., nativEee
DUKE Plan

12



of CBEs,” which are “local, small, or disadvantddausiness enterprise[s]”

certfied as such under D.Cwa Id. at 5.

6. Whie never made clear why CastleRock involved the Developer in the develophtaat

Property, shortly after the 2008 Development Agreement was sifreeDeveloper took

steps, atits own expense, toward developing the pareeticipation of the transfer of

CastleRock’s rights and obligations under the 2008 Development Agreement to the

Developer SeeTrial Tr. Day 3 AM at 106:22113:7. These steps included:

a)

b)

retaining Fabrice Vasques d?hilips Realty Capital to preparéo forma
document,” which “sets forth all of the construction costs associatedheit
project; all of the sources where these funds will be coming from toopalgose
construction costs and the uses for those funtts.at 107:6-14. The “inttial

plan” for financing the project was to obtain funding from the U.S. Deparinfient
Housing and Urban Development (“HUDthrough HUD’s “conduit,” Wells
Fargo Id.at 1138-18. Siegel testified that “starting 2009 through 2010 the
economy was in bad shapad conventional financing was very difficult to have,
particularly given the size of this project,” so “HUD financing wadlyremne of

our only options we could pursueltl. at 114:4-14; seeTrial Tr. Day 6 PM at
9:23-10:17, 13:1518 (Vasques) (testifying that in 2009 and 2010, financing
sources were “[v]ery limited, the finance world was frozen, s]o, [the

Developer] applied to HUD");

retaining an environmental consultant, which determined that the site needed

extensive remediationSeeTrial Tr. Day 3 AM at 1@:16-24; Pl.’s Ex. 231,

13



Phase IEnvironmental Site AssessmeR1,12 and 2146 Georgia Avenue, NW,
Washington, DC

C) retaining two retail brokersgeginning in “approriately April or May of 2009,”
“to seek retail tenants for the projédh accordance with the requirements of the
Declaration of Covenants. Trial Tr. Day 3 AM at 116201:21, and

d) retaining GTM Architects to dd'concept drawings and feasibility studies of the
entire sit¢” 1d.at112:16113:2.

C. JANUARY 22, 2010:GROUND LEASE AND DEVELOPMENT
AGREEMENT AND FIRST AMENDMENTS

7. OnJanuary 22, 2010, the University and CastleRock executed a Ground LeasesfAAgireem
and asecondDevelopment AgreementSeeloint Ex. 1, Ground Lease; Joint EX. 2,
Development Agreement. Effective that same day, the University, Caskle&nd the
Developer executed an agreement assigning CastleRock’s rights and obligatienghe
Ground Lease and Development AgreemetihéoDeveloper.Seeloint Ex. 5, Assignment
and Assumption of Ground Lease and Development Agreeém8ieigel testified that
CastleRock, not the Developer, was the signatory to the Ground Lease atapiexe
Agreement because CastleRock “was the awanfitthe request [for] proposals from
Howard University” and, consequently, given the public nature of the request for proposa
process, ‘the parties believed it best, from the optic standpoint, to laste[R]ock sign the
original document and then assign it to the master developer.” Triabyr3BM at

115:26-24.

s While the Developer now identifies CastleRock only as admiy partner” in the project, Pl.’s Prop
Findings Fact Concls. Law { 30, the Developer has previotishparledged that CastleRock’s “responsibilities as
an assignor are identicalto [the Developer's],” Pl's Mem. P. &upp. Pl. & ThirdParty Def.’s Mot. Summ. J. at
18 n.2, ECF No. 87.

14



8. Pertinent Terms of the Ground LeaS#éhe Ground Lease provided for a lease term of

ninety-nine yearsseeGround Lease at5, as well as a right of first offer to purchase the

Property in the event of its safeeid. at 68,in exchange for which rent was to be paid to the

University accordig to aspecifiedschedule

a) The rent payment schedule required thev&loper to pay:

$525,000 on January 22, 2010, “which amount shall be deemed earned
and is norrefundable notwithstanding any future termination of this Lease
for any reason whatsoeveiy. at 5;

$1,475,000 uporithe earlierto occur of (i) the date onhich [the

Developer] shall make settlement upon a construction loan for the funding
of the costs of constructing the Mandatory Project Improvements (as
defined in the Development Agreement) to the extent such costs are not
funded from [the Developer’'s] owresources or other equity sources

(i) March 15, 2011, id. at 2, 5; and

monthly installments of rent thereafter, beginning no later Bacember

31, 2014, the latest possible “Rent Commencement Deta,monthly

rate of$95,016.8, subject to (1a percentageeduction duringany period

prior to the Rent Commencement Date in which, pursuant to the Ground
Lease, rent is dud less than 100% of the improvements are occupied by
tenants and (2) increasafter the fifth yeardliowing the Rent

Commencement &te based on the Consumer Price Indbxat 6.

In sum, at the outset of the parties’ relationship, the Developer agrpay rent

to the University of $525,000 on January 22, 2010; $1,475,000 by March 15,

15



2011; and monthly inatments ofabout$95,016.25n0 later than December 31,
2014 Over the last seven years, the Developer made only the first payment.

b) The Ground Lease provided that, in the event that the Developer should “at any
time be in default with respect to any rdp@yments or other charges. .. and
should such default continue for a period of ten (10) days after written native f
[the University] to [the Developer]; or should [the Developer] be in defatita
prompt and full performance of any other of its promises, covenants or
agreements” in the Ground Lease or the Development Agreement, subject to
definedcure period and notice requirements, including “written notice, . . .
specifying in BOLD FACE CONSPICUOUS TYPE, that [the Universittgnds
to terminag¢” the Ground Lease if the default is not cured, the University shall
have the option to terminate the agreements or reenter the Prdpeet/49-50.

C) The Ground Lease further provided that the University could recover from the
Developer in damagemter alia, “the worth at the time of award of any unpaid
rent . .. that had been earned and is outstanding at the time of such termination”
and “the reasonable amount of any costs or expenses incurred by [the University]
in enforcing its rights under thisSfound] Lease after such defaulid. at 51.

9. Pertinent Terms of the Development Agreemé&hé 2010 Development Agreement “set
forth [the parties’] agreements and understandings concerning the planning, denelapche
construction of the Project Imprements.” Development Agreement at 1.

a) In particular, theDevelopment Agreement imposed a number of requirements, in

addition to those contained in the Declaration of Covenants, on the Developer,

including that
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the improvements on the parcel would be constructed at the Developer’s
“sole expense,id. at 1;

because the parcel “is an integral part of the University’'s camputhe . .
University requires that the Project Improvements be approved by the
University” and “[nJo Work on any of the Project Improvements shall be
commenced that is not approved in accordance with [this Agreemient],”
at 11,

the Developer “shall develop with Contractor, and deliver to the
University, a comprehensive, integrated projectedale . . . addressing
and setting forth specific dates for the timeline and sequencing of each
distinct portion, aspect or phase of the activities and tasks to be
accomplished by the Developer with respect to the construction and

completion” of the devefament, id. at 15.

b) The 2010 Development Agreement further dictated the timetable for the

development of the Property, specifying as follows:

the Developer shall commence construction as provided in the Declaration
of Covenantsj.e., by December 17, 2010n@achieve completion by
December 17, 2011, or, faiing either, shall “pay to the University, upon
demand, all penalties, damages and demands that the University may
become obligated to pay to the District of Columbia,” excepttti@at
University authorize the Developer to communicate with the District
regarding extension of those two dates, as long as the Developer “keep[s]

the University fully informed” of its discussions with the District, the
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University “ha[s] the right to participate directly” in tleosgiscussionsand

the Developer has no “right to commit the University as to any niatter
and the University “shall not object” to any extension “consistent with the
schedule for performance of Developer’s obligatjoril. at 1718;

if construction is nocommenced by March 15, 2011, the University may
“give written notice specifying IN BOLD FACE CONSPICUOUS TYPE”
that the Development Agreement and Ground Lease will be terminated if
construction does not begin withthirty days of receipt of noticed. at

17; and

“the Developer shall achieve Substantial Completion of all of the
Mandatory Project Improvements no later than March 15, 2013 . . .,
subject to extensions for additional periods of time equal to time actually
lost on account of Unavoidable @gs$,”id. at 18,which category includes
delays due tointer alia, “unanticipated, unusual and extreme weather”
and “other unanticipated events or circumstances beyond the affected
Party'scontrol; id. at 7. Significantly for the parties’ future relatiship,

the Unavoidable Delays provisions expressly excludeldys due to
“changes in market conditions” affecting costs, “governmental delays”
unless not attributable to the Developer’s actions, or “unavailability to
Developer of any debt or equity finamg to provide construction or
permanent funding for therélect” Id. In other words, if the Developer
was unable to obtain financing or to do so on the timetable the University

expectedas set out in the Development Agreement, the Univehsitythe
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clear contractual righto terminate the agreements and findeweloper up
to the job.
10.First AmendmentsThe same dags the execution of the Ground Lease and Development
Agreement, the partiemsxecuted amendments to both agreements, effective January 22, 2010,
addressing various matters, including environmental remediation of th&Ssi#egenerally
Joint Ex. 3, Ground Lease Amendment; Joint Ex. 4, Development Agreement Aemendm
The Deweloper’s consultanthad“determined in 2009 [the remediation cost] to be
approximately $4 milion,” and the University agreed through the Development rAgnte
Amendment teshift a substantial portion of those coftam the Developer to itself Trial.
Tr. Day 3 AM at116:7~15 (Siegel). Specificallythe amendments provided that:
a) the University would, atits own cost, hire a consultant to prepareeaiagion
report and plan, in coordination with the Developer, and “endeavor to cause the
Consultant to compte a draft [remediation plan] by approximately -ividrch,
2010,” Development Amendment Agreement at 2;
b) the Developer would be responsible for implementation of the remediation plan,
seeidat 2-3;
C) the Developer would be responsible for remediation costs up to $750,000, and the
University would cover the costs in excess of that am@e#,id at 4-6; and
d) as a means of faciltating the Developer’'s reimbursement by the Univéositiie
environmental remediation expenses in excess of $750,000, “thersitpivend
the Developer shall establish an escrow account . . . with an escrow agent .
reasonably acceptable to the University and Developer,” into which the Develope

would deposit the first two rental payments “when due and payable under the
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Lease.”ld. at4. The account was to bear interest, which interest would “be
added to” and “included as a part of” the funds in the accdadnat 5. The funds

in the escrow account would be disbursed by the escrow agent, upon receipt of
specified documentati, to cover incurred remediation coskd. The parties
entered into an escrow agreement, effective January 25, 2010, to form the
required escrow accounSeeloint Ex. 6, Escrow Agreement.

D. SPRING 2010-FEBRUARY 2011: THE DEVELOPER SEEKS
MODIFICATION OF THE AGREEMENTS

11.Following the signing of the agreements and amendments thereto, the Deveitpered
to pursue financing for the project. Siegel testified that “[a]Jround Marépokr of 2010,
HUD representatives Haa site tour” and, after a subsequent meeting, the Developer was
given a “green light to file an application” to obtain HUD financing for tlegept. Trial Tr.
Day 3 AM at 114:1+421.

12.At the same time, the Developer sought to extend the deadines fmeccement and
completion of construction contained in the Declaration of Covenants. Ssgééd that in
his view those deadlines were “unrealistic’ and “candidly ridiculous’hetitne they were
entered intawo years earliein 2008,by the Univesity and the District.ld. at 105:9-19.
Based on this viewpeginning in the gring of 2010, Ron Cohen and [Sidgeiet with
various council members” seeking revision of the schedule, and those counbitmmem
“seemed very supportive of the approachtlimed by the Developerld. at 130:9-19
(Siegel) Siegel further testified that he would learn later, in October 2{d@st ten
months after executing the Ground Lease and Development Agreement withvibesityni
that changing the schedule “requirad administrative change from [the deputy mayor’s]

office, not from the council membersld. at 131:5-11.
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13.Meanwhile, the parties undertook to fuffil their obligations under the Dprent
Agreement Amendment and applicable law regarding the enviréahmemediation of the
Propertysite. Those efforts cuiminated in the filimgith the District, of a remediation plan,
known as the “Corrective Action Plargated November 17, 201®&hich was approvetly
the District's Department of the Environment (“DEY on December 4, 2010. Pl.’s Ex.
234, Corrective Action Plan. Siegel testified that no construction courize on the site
prior to the District’'s approval of a Corrective Action Pl&BeeTrial Tr. Day 3 AMat
121:24-122:3.

14.The Developer First Aases the University of Delaylust pior to the District's approval of
the Corrective Action Plan, in a letter dated December 2, 2010, the Develgpessed to
the University its belief that the University had delayed the environmeata¢diation
process.SeePl.’s Ex. 72, Letter from Rwld Cohen to Diane BrancAssoc. Vice President
of Real Estate Development and Asset Mgmt., Howard Uthated Dec. 2, 2010, at2. First,
citing a provision ofyet anothelagreement between the parties “thatfreveloper is not to
releasethe environrental reports to any governmental agency without the prior approval of
Howard,” the Developer objected to the University’s forwarding of an enviroamesport
to theDDoOE. Id. (emphasis add¢d The Developer'detter ignored the plain language of the
cited agreement, which imposes the nondisclosure obligation only on the Develofhe not
University. In any event, ecording to the Developer, the University’s action resulted in the
DDoE issuing directives requiring remediation of the site before argvakon permits
could be granted, a result characterized by the Developer as “unnecessaugiatic
delay[],” without acknowledging any other potential reasons for this requirement, such as the

safety of the community or environmenid. Second, th®eveloper expressed its view that
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15.

16.

the University had failed to comply with the Development Agreement Amendment’
provisions regarding the timing of the production of the remediation report and plan,
asserting that the report was produced “a full six (6) months aftesitegaired” under that
amendment.ld. In fact, the University was merely required to “endeavor to cause the
Consultant to complete a draft [remediation plan] by approximatelyMamdh, 2010,”
Development Agreement Amendment at 2,,aawtording to the Developeproduced th
report in August of that yeaseePl.’s Ex. 72, Letter from Ronald Cohen to Diane Branch,
dated Dec. 2, 2010, at 2.

In the same letter, the Developer represented that “[u]ntil the [ratoadplan] is approved,
the Developer is unable to complete its excavation permit application becBwage D
comments, qualifications and conditions to the [plan] wil determim&ainebasic questions
as to whether excavation beyond tlagage levels wil b&ecessary Id.at3. Acording to
the Developer, in light of the status of the remediation plan, “the March 15d2@tine to
commence construction is not realistic, and has not been for some time, teyoodtrol of
the Developer.”ld. At the same time the Developer wsgfting fault for delay on the
University, the Developer had been unsuccessful in obtaining any financing for &t.proj
The University responded to the Déger, statingthe University’s view that the University
“has proceeded appropriately and with diigence” with the work rediareshvironmental
remediation,and that “[a]ithough that process has not proceeded strictly in accordéimce wi
the schedule outlined in the Amendment, the deviations from that scheduleauseg by a
number of factors y@nd Howard's control.” Pl.’s Ex. 46, Letter from Troy Stovall to
Ronald Cohen, dated Dec. 9, 2010, at 1. Contrary to the Developer’s proffer of the

remediation plan as a justification for delay, thaversity further stated it did “not believe
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that anydelays in the implementation of the process outlined in the Amendment have
materially impaired the Developer’s ability to proceed with any of the rausesther steps
necessary to commence and complete the Project as and when contemplated in the
Developmat Agreement.”ld. at 1. Countering the Developer’'s contention that disclosure
of an environmental report to the DDoE was improper, the University expresbedat
that disclosure wagermissible and, moreover, was “required under applicable lald."at
2.5

17.The December 15, 2010 Meeti@gn December 15, 2010, the Developer submitted to the
University plansthe Developer describes ‘agflec{ing] conceptual design, building
specifications and schematic design for the project.” Pl’s Ex. 10%rlfedtm Developerto
Diane Branch, dated Dec. 15, 20%@e alsd”l.’s Ex. 236, Howard Town Center Feasibility
Study by GTM Architects, dated Dec. 15, 2010. That same day, represeritatires
Developer and the University met to discuss the profeeTrial Tr. Day 3 AMat127:18-
128:4 (Siegel). Atthat meeting, the Developer presdhtess plans to the University and
also informedthe University that the Developer had “lost the opportunity to finance the
project with HUD in October 2010.1d. at 128:1+14, 115:34. The Developer raisdte
“difficulty in getting conventional financing for an entire city block projaatl the need to
potentially phase the project if [the Developer] could not secure financing for an etytire ci

block” 1d.at 128:1417.” Stovall responded by “suggest[ing] that the University might be

6 While the Developer presses the view thatthe University “mdifesttj [the] environmental issues”
affecting the Propertfl.’s Prop. Findings Fact Concls. Law atle evidence hardly supports that characterization.
The University did not comply strictiyith the generally framed deadlinein the amendmentto thelf@ment
Agreement, but took appropriate actions to comply fulbrapplicable environmental and safety laws. Moreover,
while the Developeris also critical of the fact that the Unitsgrsubmitted a report to the District without the
Developer's approval,” that criticismalso seems misplgoszh the lack of any evidence indicating the
Developer's approval was in fact required. 86.

! Therecord is thin as to thereasons why thedger lostthe HUD financing. Siegeltestified that“we
received a letter fromthem, a formal letter, that upon commtiois with the District they felt that there were
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open to the idea of mastierasing one of the [two planned] residential towaess way to
finance the entire project at oncdd. at 129:33. In such an arrangement, the University
would have rented an entire tower from the Developer and handled thg-unit rental
agreements itselfSeed. at 129:4-15.

18.Under the Develapent Agreement, the Developer was required to submit a conceptual
design for the University’s approval before submitting building specificatiores schematic
design, presumably to give the University ample time to review these despamtgiand
avod the inefficiencies of moving forward on a conceptual design not approved by the
University, but the Developer failedo follow this procedure SeeDevelopment Agreement
at 12-13. The University did not respond to the Developer’s proposed plans vintiamty
days,the amount of time specified in the Development Agreem8atTrial Tr. Day 3 AM
at 129:19130:3 Development Agreement at.22

19.1n a letter dated January 20, 2011, Stovall wrote to the Developer indicatindpethat
University was “continuig to review [the submitted] documents in greater detail’ but was
“writing this preliminary response to identify certain discrepancigs/den” the Developer’'s
documents and “the program for development contemplated in the Ground Lease and
Development Agrement.” Joint Ex. 7, Letter from Troy Stovall to Ronald J. Cohen, dated

Jan. 20, 2011, at 1. Specifically, Stovall noted that “it appears flendficuments] that the

other priorities they wanted to have HUD pursue” with abi@ldunding. Trial Tr. Day 3 AMat 115:39. Despite
Siegel's seeming placement of the blame for the loss oftttizfidancing on the District, other evidence suggests
that the Developer’'s negotiation tactics may have played a role.eAffetin Cohen to a Wells Fargo remettve
regarding the HUD financing, dated September 16, 2018alsthat Cohen found certainterms of one of Wells
Fargo’s proposed agreementsto be “a deal breaker’and expresgieatthat at Wells Fargo, “the right hand does
not knowwhat the left handis doing,” further assertingWagls Fargo must convince [Cohen]that it has its act
together, or[he is] going to sever [their] relationshipef,’'s Ex 11, Letter from Ronald Cohen to Catheringifha
Wells Fargo Multifamily Capital, dateSept. 16, 2010, at-2.

8 In discussing a laterinstance in which the DeveloperBerdniversity documents in midecember that
invited a response, counsel for the Developer “recogrjizbfalt the period during which the University did not
respond wa¥heholidays.” Trial Tr. Day 1 AM at 19:B.
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commencement of construction will occur approximately at the end of Januaryr@0ap,
than by March 15, 2011, as required under the Development Agreement” and tha¢&dhe ar
of the proposed grocery store . . . is significantly less than the minimgairee by both the
Development Agreement and the Covenand”at 1-2. Stovall reminded the Developer
that the District's approvakas needetbr modifications to the schedule and grocery store
requirements and, with respect to the former, the University's apprevegla See id.The
letter further included a “reminder that the Growr@hse requires that the Developer tender
$1,475,000 to the University, byavch 15, 2010 [sic], in paymentt.at 2 which rental
payment due date was only two months away. Finally, Stovall requesteloetie\teloper
“contact [him] at [the Developelf<arliest opportunity to schedule atime for a detailed
discussion of the concerns identified in this lettdd’®

20.The Develper responded to the Universitgxpressing theiew that the concerns outlined in
the University’s letter reflected “a direceéparture from the results of [their] meeting on
December 15, 2010fvherea “detailed discussion of the revised project schedule” had
occurred Joint Ex. 8, Letter fronDeveloperto Troy Stoval, dated Feb. 1, 2011, at 1.
Notwithstanding the Developer’'s execution of the Development Agreement aldng fivit
amendment to that agreemdimat incorporated construction deadlnése Developer now
complained“that neither the District nor the University set forth realistiadiees three
years earlier.”ld. With respectto the items for which the Developer needed District
approval, the Developer represented that it had been “informed in Decemberdbff [at

the deputy mayor’s office] that a representative of Howard Universityvanied in [the

° While the Developer describes the University’s letter agitrg) only unspecified ‘discrepancies,” Pl.’s
Prop. Findings FactConcls. Law 1 90, the abaitexl evidence demonstrates that, to the contrary, the tditive
provided details as to the ideid dis crepancies.
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Developer’s] process and insisted that [the deputy mayor’s office] not comneumigit the
Developer on this matter at this time and that it shoulthken up with the administratioof
Howard University,” and, thus, the Developer Haglen stymied in [isefforts to meet with
the District to address” the issues requiring District approhlat 2. The Developemade
this accusation without acknowledging that the Developer was requirée Bevelopment
Agreement to “keep the University fulipformed” of all communications with the District
regarding the deadlines. Development Agreement & T®e Developer again for a second
time raised the issue of building the project in two phases and the University “piytentia
masterleasing a resideial tower for student housing,” conveying that this potentialty “has a
real impact on the progress of the designoint Ex. 8, Letter from Developer to Troy
Stovall, dated Feb. 1, 2011, at 3.

21.Toward the letter’s conclusion, the Developer alluded Herfitst time to ltigation with the
University, statingt “can only assume through reading between the lines . .. that the
University is setting up the Developer to assert termination of the Grouwssk laand that this
venture is heading toward litigatid but thatthe Developer wa'prepared to vigorously
defend[its] actions and efforts to dateltl. The Developer also noted that it “feels that the
Closing Date . .. needs to be renegotiateld.” The Developer understood that the “Closing
Date” waghe date upon which the $1,475,000 payment was to be nseddrial Tr. Day 3
AM at 140:12-15 (Siegel) Despite the aggressive tone of this letter, the Developer stil had
not secured financing for the project, and, according to the Develwpald na have been

prepared to make the rengglyment or move forward thiout that financing in placeSee,

10 The Developer now acknowledges this, but apparently deupgly, since it notes that the phrase “keep
the University fully informed” should be understood to m&he Developer was notrequiredto include the
University on allitsccommunications.” Pl.’s Prop. Findings Fact Concls. LA®9n.5.

26



e.g.,Trial Tr. Day 1 PM at 100:812 (Cohen) (explaining “because we . .. did not secure our
financing, . .. we just weren't in a position to breakugdi by December 17, 2010, as
required by the agreements)

22.The Historic Factories Blog Post.ater that month, o February 22, 2011, Branahe
Associate Vice President of Real Estate Development and Asset Managernent at t
University, forwarded Cohen a@amail containing the text of a blog post entitled “Bread for
the City: Shaw’s Historic Bakeries” discussing the historic nature dddmel Bread building
on the Property. Def.’s Ex. 14, Emails Between Ronald Cohen, Diane Bhagbelle
Bennett, and Scott Roberts, dated Feb. 22, 2011. She asked Cohen, “Are weedotizer
there wil be an application to deem this property historic? What are your
recommendations?’ld. at 1. Cohen forwarded the email to Siegel and wrote, “??#eY |
need to monitorthis . .. .” Id. Siegel testified that upon receiving this email, Wwefit back
to the Duke Planandverified its requirement thasome portion of the corner of V and
Georgia Avenug i.e., the WRECO garage, but not tBend Bread building be preserved.
Trial Tr. Day 3 PMat93:15-94:4.

23.Siegel testified that between February 1, 2011, and the end of the montH, ‘Btasal
essentially requesting information from [the Developer] so that he couldagydh[e]
master lease conceptlhd twephase plamewly proposed by the Developeut conceded
that the University did not agree to either alternative. plamal Tr. Day 3 AM at 143—
144:10. With the March 15, 2011, deadline for payment of the $1,475,000 rent installment
looming, onFebruary 28, 2011, the Developer submitted to the University a memorandum
setting out a schedule for tdevelopment based ora twophase proje¢tand moving the

Closing Date to “the earlier of settlement on a construction loan or Feldbia2012,” wih
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“excavation to begin December 8, 2011SeeDef.’s Ex. 15, Memorandum from Ronald J.
Cohen to Troy Stovall, dated Feb. 28, 2011,-& 1
E. MARCH —AUGUST 2011:THE UNIVER SITY AGREES TO CERTAIN
OF THE DEVELOPER’S PROPOSED MODIFICATIONS,BUT THE
DEVELOPER SEEKS FURTHER MODIFICATION

24.A month lateron March 31, 2011, Stovall represented that the University had undertaken “a
considered review of the entire history of the Developer’s interactionthétiuniversity
since the Project’s inceptiordnd was “prepared to approve the revised schedule for the
Project” provided by the Developer on February 28, 2011, which included a scheduled
construction commencement date of December 8, 2011. Joint EX. 9, Latiefrivy
Stovall toDeveloperdated Mar 31, 2011, at 1.

25.At the same time, howeveafter consideration dhe Developer' groposals to change the
development plan tanter alia, “divide its development into two phases,” the University did
“not believe [the Developer’s explanations for theposals] warrant changes” to the
development plan setout in the agreemelutsat 2.

26.Notably, Stovall alsohighlighted the facthat the Developer “failed to pay t§4,475,000
rental payment that became due under the Ground Lease on March 15, 8@Xxplained
that the University did “not concur” with the Developer’s position that theréaivas
justified. Id. at 2 (emphasis in original). Nevertheless, having agreedto push back the date
for commencement of construction, the University also agreed to “postpone theealtw dat

thatpayment until December 8, 2Q1%s requested by the Developéd. (emphasis in

original). Having rejected a twphase project, however, the University did not grant the

Developer’'s request that “only half of the hground lease payment” be paid atthat time.
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Def.’s Ex. 15, Memorandum from Ronald J. Cohen to Troy Stovall, dated Feb. 2822011,
2.

27.Siegel testified that at the end of April 2011, the Developer met hglidéputy mayoto
brief him on the project.SeeTrial Tr. Day 3 PM at 9413 (Siegel). According to Siegel, the
Developer did not request revision of the covenant deadlines in that meetingehowe
because, notwithstanding the University’s clear rejection of the Devaslgpeposedchange
to the development plan to permit two phases, it “couldn’t ask for deadiines . ss (tiie
Developer] knew whether [it] j&d building all at one time or in two phasedd. at 914
20. Notably, the Developer stil had not secured finana@nghis point

28.Siegelfurther testified that during the months of May, June, and July, the Developer and the
University discussed how they would proceed with the project, with the Utyversi
explaining that mastdeasingcould be considereilthe rental rate reflded a twenty
percent discount off the market rate, which the Developer believed “wesmmibmically
feasible.” 1d. at 3:24-25.

29.By the summer of 2011, the Developer had stil been unable to secure finarnentheaf
possibility of the HUD funding hadvaporated. In good news on the financing front,
however,m a “letter of intent” dated July 7, 2011, J.P. Morgan Investment Management,
Inc., “set forth the general terms and conditions under which [it] would Ipane to enter
into a [redacted] joint enture agreement” with the Developer regarding the development,
“based upon the information [the Developer has] supplied .. . to date."ERI.Z 2, Letter
of Intent from J.P. Morgan Investment Management, Inc., to Ron Cohen, dgt&d 2041,

at 1. The letter of intent was “nebinding” andrequiredthe Developeto sign and return a
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copy of the letter to J.P. Morgan “no later than July 15th, 2011 if the developss|{djgio
the terms and conditions describedd: at4.

30.Siegel testified that harovided the letter of intent from J.P. Morgan to the University and
continued discussions regarding the plan for the project, sending a further pfoptesahs
of the project to the University on July 28, 2013e€Trial Tr. Day 3 PM at 5411, 7:6-14.
In that proposal, the Developtapproach[ed] the [twgphase] idea from the expense side,”
suggestingthe University agree ttdefer[]” the Developer'srental paymenbbligations for
the improvements made to the Propeity., acceplate payments wiinterest, in exchange
for the Developer building the project in a single phase, as provided in thiojeest
Agreementand as the University had consistently required. Trial Tr. Day 6 tANd:48-
71:11.

31.The District Expresses Concerns to the Uniirgrdn a letter dated August 19, 2011, Stovall
provided to the Developer a copy of a letter dated August 15, 2011, from the District
regarding the Declaration of Covenants and requested that the Developer respond by Augus
26, 2011, so that the Univesrsitould, in turn, respond to the DistricEeeDef.’s Ex. 19,
Letter from Troy Stovall to Ronald J. Cohen, dated Aug. 19, 2011, at1. Thdrettethe
District stated that the University “was required to cause iectszl developer to achieve
Commenement of Construction . . . by December 17, 2010” and noted that “Howard ha[d]
yet to achieve” that milestoneld. at 3. The District represented that it was “wiling to
consider extending the deadiine for Commencement of Construction to October i, 2012
Howard” delivered, by September 16, 2011, (1) an updated schedule of performance; (2)
additional security in the amount of $100,000; and (3) the “CBE Agreement executed by the

Developer, as required under tBevenants.” Id.

30



32.The Developer responded anletter dated August 22, 2011, repeating many of its previous
assertions regarding the project, including that “neither the Districtheddniversity set
forth realistic deadines three years earlier when the Declaration of &usemas executgd
even though these were the terms to which the Developer had agreed in the Gemend Le
and Development Agreemeatnd that “a representative of Howard University intervened in
[the Developer’s] process” with the District, causing delays, even thbegbhiversity was
merely enforcing the term of the Development Agreement requiring that itdoenéd of the
Developer's communications and negotiations with the District. Joint Ex.el@r from
Developerto Troy Stoval, dated Aug. 22, 2011, at 1, 2eTeveloper also informed the
University of its position with respect to the three items requested Iidhet, asserting
thatthe Developer wouldl) not agree to a revised schedule with the District until “Howard
and the Developer agree on termsumspe the entire projeor, alternatively, to develop
in phases”; (2) “not provide any additional money untii Howard and [the Developet a@
agreement on how to proceed; and (3) not sign the CBE Agreement until the Unardsity
the Developer “hee an amended Ground Lease (and corresponding amended Development
Agreement) in place.’ld. at 2. With respect to the requested $100,000, in particular, Siegel
testified that “the position we had in response was we’re not intdriesf®sting security.”
Trial Tr. Day 3 PM at 10:3%6. Again, theDeveloper was not open to investiagiditional
money in the project when it had not obtained a funding commitment and did not know if the
project was going to move forward.

33.Also on August 22, 2011, Stovall respen to the Developer’'s July 28, 2011, proposal

which reflectedan expensside version of the twphase approach previously rejected by the
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University, stating that the “proposal is not acceptable to Howard University.” EX.’S0,
Emails Between EriSiegel and Troy Stoval, dated Aug. 20, 21, 22, 2011, at 1.
F. AUGUST — SEPTEMBER2011:WITH THE DISTRICT PO SING
QUESTIONS, THE UNIVERSITY DEMANDS ASSURANCE OF

PERFORMANCE FROM THE DEVELOPER, WHICH INSTEAD OF
PROVIDING SUCH ASSURANCE, ALLUDES TO LITIGATIO N

34.In a letter dated August 30, 2011, Stovall responded to the Developer’'s August 22, 2011,
letter “to make clear” that “[tjhe Developer’s proposed modificatiomshé Project are not
acceptable; and the terms the Developer has proposed to us for the alteragion of it
obligations are likewise unacceptable.” Joint Ex. 11, Letter fray $tovall toDevelopey
dated Aug. 30, 2011, at1. Referring to prior discussions and correspondence Hedween t
parties, Stovalnotedthat he had “made it abundantly clear . . . that (i) although the
University was wiling to listen to and consider [the Developer’s] proposengesaand
although the parties may engage in further discussions about them, [the Developér] shoul
not assumehat they are or wil be approved; and (i) our continuing discussions should not
be construed to delay . . . efforts to carry out the Project as previouslyd.ddickeat 1-2.

35.Stovall also informed the Developer of the University’'s position that uhéegdverning
agreements, the Developer alone is responsible for securing financing aandlyttlatay in
doing so does not warrant delay in execution of obligations under those agre emetizst
the Developer’'s “accusations concerning the Universiylgorted interference with [the
Developer's] communications with District representatives” viergponded to .. . many
months ago” and “any misunderstanding on the part of the District as to [the Desglope
authority to deal directly with the Distristas dispelled late last yearld. After
enumerating the Developer’s lapsed obligations under the agreements, Storedised

concern that the Developer had stated repeatedly that it was “unable ongntweiliproceed

32



with the construction and compi of the Project according to the singlease program”
specified in the agreements, unless “the University agree[d] to sgnifiinancial
concessions.”ld. at 3-4.

36.Finally, Stovalls letter demanded that the Developer provide assuranibesUniersity by
September 8, 2011, includingnter alia, (1) “unqualified ratification of [the Developer’s]
obligations under the existing Project Documents and an unqualified statbatehet
Developer is ready, wiling and able to timely comply with andgoer” those obligations;
(2) “[rleasonable evidence” of the Developer’s abilty to obtain tenan#s)ding, and
permits consistent with its obligations; and (3) “written affiiora of [the Developer’s]
intent and abilty . .. to timely pay to the Unmsiy the rent payment in the amount of
$1,475,000.00 due on December 8, 2011” and comply with the other milestone dates set out
in the Developer’'s February 28, 2011, memorandum and approved by the University on
March 31, 2011.1d. at 5-6.

37.Having receiveao assurances from the Developer by September 8, 2011, in a letter dated
September 9, 2011, the University wrote to the District, copying the Deketopeng
others, “to update [the District] on the status” of the Project, infigrnthe District that wie
the University “requested substantiated assurances from the Develdpeahiity and
intent to fuffil its contractual obligations to the University and theriot§j . . .
[u]nfortunately, as of this date [the University] ha[s] not received thgserances.” Def.’s
Ex. 23, Letter from Troy Stovall to Senthil Sankar@mector of Development, Office of the
Deputy Mayor for Planning and Economic Developmelated Sept. 9, 2011, at 1.

38.As noted, dspite the District's demand to the University isgta strict deadline, the

Developer did not timelyespond on September 8, 2013iegel explainedthat the Developer
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did nd timely respondecause Siegéivas busy working on a chronology of events to make
sure that the recitation of facts was precise and accurate.” Trial Tr. Daya8 F3\8-16.

The Developer responded to the Universitiggersof August 30 and September 9, 20itl,

a letter dated September 15, 2044ttingout the Developer'perspective on thehronology

of events, followed by @arningto the University: “Caduct yourselves accordingly. See
Joint Ex. 12, Letter fronDeveloperto Troy Stovall, dated Sept. 15, 2011, af.1Yet, rather
than “conduct” itselfin accordance with extant agreementpravide any of the assurances
requested by the Universignd the Districtthe Developer continued to press its desired
modifications to the agreemesnexpressing its “hope that we can put these issues behind us
and continue” negotiating terms that “can realistically form the basi modified ground
lease.”ld. at7. Reading between the lines, as the Developer was wont sedgint Ex. 8,
Letter from Developer to Troy Stovall, dated Feb. 1, 2011, at 3, the Develppears to

have beeseizing anopportunity, leveragingthe pressure exerted on the University by the
District's demand for assurances to, in turn, pressure the University to concadestmtee
favorable to the Developer, which terms the University had resistelded, aknowledging

the harm to the Universitgf continued delay in the project, the Developer noted that “the
University has foregone approximately $1,000,000 in potential lease revenue upay delive
of this project by faiing in a timely manner to come to terms with the edonealties of

the ewironment we currently operate in and by modifyifsir] ground lease terms
accordingly so that we can break ground expeditiously.” Joint Ex. 12, Letter froetoper

to Troy Stoal, dated Sept. 15, 2011, at7. Asthe Developer putdprescient, and not
sooblique, threat of litigation,[o]therwise, we will find ourselves mired in dispute, and the

project will remain dormant for the foreseeable futurkl” At this point, the Developer stil
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had no funding secured and, as Coaieth Siegel made very clear in their testimony, moving
forward with the project and any further investment of the Developer's-fuadsn as
relatively small an amount as the $100,000 demanded by the Bistract not going to

happen.

G. SEPTEMBER 2011: THE UNIVERSITY SENDS THE FIRST NOTICE OF
DEFAULT TO THE DEVELOPER

39.0n September 26, 2011, the University sent the Developetice that the Developefis in
default under the Project Documents” for its failure to comply with the rexgmts of those
documents in the time provided. Joint Ex. 13, Notice of Default, datedZ8e@011, at 1.
The Universityalsostated that “the Developer is in amg@iory breach of the Project
Documents,” noting that “the Developer has evidenced repeatedly its inabilitgr and/
unwilingness to proceed with the construction and completion of the Projextiagcto the
program” set out in the governing agreementstmecently by faiing to provide the
assurances requested in the letter dated August 30, BDIdt 3-4. In other wordsthe
University did notbuckle to the pressure applied by the Developer to accede to further
concessionsynder the threat of ltigation; the Developer’s bulying tactics did not work.

40.Cohenfeigned surprise atthe University’s reaction to the Developer’s ulteeféo provide
assurancelsut only tothreatertigation, testifying that upon receiving this letter, he said to
Siegd, “Let’s get to the bottom of this. . .. Where is this coming frongedhing we
messed up on? Something they're posturing?” Trial Tr. Day 2 AM at7/B#4 With the
Developer’s bluff called, the Developer owned up to its inability to sdimamang. In a
letter dated September 29, 2011, the Developer responded to the September 26, 2@11, Notic
of Default, explaining its “great difficulty in securing conventional finagdor the entire

project” after losing the HUD financing and noting tiséortfall of $1,500,000"in
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financing this $145,000,000 project.” Joint Ex. 14, Letter from Develapé@roy Stovall,
dated Sept. 29, 2011, at 1. The Developer responded “to each of [the Univerdigadl al
defaults in turn so that [the Universityhm receive the positive assurances [it] seek|s] that,
with the exception of this $1,500,000 shortfall, [the Developer] ha[s] not stopged [
efforts.” Id. at 2. The Developer’s responses focused on the “financing hurdle[s]” involved
in the project ands continuing effortdo obtain financing; the Developer’'s reasons for
faiing to comply with certain requirements, such as the requirement #éract and

maintain signage for the project so the community would be aware of the development
planned forhe site, characterizing its failures as “reasonable” or “prudent”;hend t
Developer’'s progress in obtaining tenants, including a grocery store exceeding tke squa
footage requirements of the Declaration of Covenalitsat 5. In this September 2011
exchange, the University simply refused to be bulied or threatened and the Defirddlyer
responded substantively to the University and District's request from & maniter, in
August 2011. The parties then tried to reset the working relationship.

H. OCTOBER —DECEMBER 2011: THE UNIVERSITY CONTINUES ITS
RELATIONSHIP WITH THE DEVELOPER NOTWITHSTANDING THE
DEVELOPER’S DEFAULTS

41.The Proposed Memorandum of UnderstandMéhile Stovall was primarily responsible for
the project and had the authority to issue the Notice of Default and engage in other
communications with the DevelopeseeTrial Tr. Day 1 PM at 16:}321l6 (Ribeau), some
within the University did not agree with Stovalls approach. Dr. Hakl@or, a Senior
Vice President of the University in charge of governmental relations, haddsmmsible

for the Howard Town Centalevelopment project at its inception, before the project was

transferred to Stovall.See idat 3:184:15, 35:#14 (Ribeau). Dr. Ribeau testified that the
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Howard Town Center project was “Dr. Minor’s baby” and reassigning itdea$thad been
“tough.” Trial Tr. Day 1 AM at 35:186:11. On October 21, 2011, Dr. Minor emailed Dr.
Ribeau expressing his view that Stovall had employed a “default taditgaapproach” to
the project andhis understandinghat he(Dr. Minor) had been tasked with “see[ing]itiwas
possible to change the final destination of the [Howard Town Cda¥etopment] train from
injunctions, damages and years of ltigation to building permits, cotistrucibborcuttings
and occupancy.” Pl’s Ex. 6, Emails Between Dr. HassaarMamd Dr. Sidney Ribeau,
dated Oct. 21, 2011, and Nov. 2, 2011, at2. Dr. Minor “enclosed a draft of a new
[Memorandum of Understanding (“MOU”)] that ha[d] been developed in the last 3 dthys w
the [Developer].” Id.

42.Along with Dr. Minor, Norman Jenkins helped develop the MOU on the Univerdigtslf.
Seeloint Ex. 15, Email and Memorandum from Eric Siegel to Norman Jenkinspec: R
Cohen, dated Oct. 17, 2011. Jenkins is an alumnus of Howard Uniamdibhas
volunteered for the University for many years, now ser@ea@ trusteeSeeTlrial Tr. Day 7
AM at4:2-7, 4:245:10 (Jenkins) Jenkins“run[s] a company [that] develop[s] and
acquire[s] all classes of real estate” tawtified thatDr. Ribeau askelim to become
involved in the Howard Town Center project becahwes®&vanted someone with a
development background to come in and also have a sympathetic ear and a diffetbanlens
the University might have, to see if we can get the project movihd.at4:14-17, 5:1+17.
Both Cohen and Siegeked the same words to expréssr view thatlenkinswas“a breath
of fresh air.” Trial Tr. Day 1 AM at 92:329 (Cohen) Trial Tr. Day 3 PM at 26:1415

(Siegel)
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43.The proposedVOU between the Developer and the Universitss reviewed by a consultant
retained by the real estate committee of the Howard University Boardsie€s.SeePl.’s
Ex. 50, Memorandum from Sumner Partners & S. Klebanoff to Josh Ralssed of
Howard Uniersity, cc: Sidney Ribeau, Troy Stovall, dated Nov. 14, 2011. In aneags
memorandum relaying its assessment to a trustee of the Universityongtant noted its
“previous and standing recommendadido terminate the transaction andmarket tie
property based on the default and actions of the [Developer]” and stated thtkheivay’
from [its] review of the [MOU] is that there is nothing new in [thevBleper’s] proposatin
fact, it just continues the ‘free look’ that [the Developer] has been pdovatecalendar year
2011.” Id. at 1. Indeed, for the two years that the Developer had exclusive rights to the
Property’'s leasehold, the Developer had paid only the initial rental payméme emecution
of the agreements in January 2010 axidd tomake anyother rental paymenit

44 Certain persons within the University appear to have been persuaded by the censultant
standing recommendation. Robert Tarola, who at the time was the Unive@itigt
Financial Officer, took over responsibilitfor the project from Stovall at some point “late in
2011.” Trial Tr. Day 2 PM at 44:245:2. Tarola testified that at the time he took over,
“[tlhere were a few people that had a view that [the Developer] would ndildod¢ogperform.
And as a result better deal could be obtainedld. at 58:24-59:5.

45.0thers within the University continued to desire preservation of the Unpersdlationship

with the Developer, if the University and the Developer could formulatteé&h equal to the

1 The Developer cherry picks froma document containing rfrotesa November 8, 2011, meeting with Dr.
Ribeau to suggest that the motivating factor behind theutlant’'s recommendation that the Developer be
terminated and the Property remarketed was that the “[d]eal wabelomcurrent market,” Pl.’s Prop. Findings
Fact Concls. Law { 121 (quoting Pl.’s Ex. 53, Notes froeehihg with President Ribeau, dated Nov. 8, 2011, at 2),
but viewed in its totality, that document, along with thestdtant's reportand the entire record in this case,
demonstrate that the Developer's failure to performwapb@pitating factor for the consultant’s consideragibn
the consequences to the University of continuing withromibating that relationship.
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original.” P.’s Ex. 52, Emails Between Dr. Hassan Minor, Dr. Sidney RibeauRahdrt
Tarola, dated Dec. #12, 2011. As noted, Dr. Ribeau had asked Dr. Minor to develop the
MOU and had brought in Jenkins for that purpoSee supr&art I.H.41+42 Tarola
testified thatafter Stovall's departure from the University for personal reaseesyial Tr.
Day 1 PM at 60:2461:4 (Ribeau)Dr. Ribeau“asked [Tarola] to pick up the project and see
if [he] c[ould] get it moving to a positive result.Trial Tr. Day 2 PM &59:6-12.
l. DECEMBER 2011-MARCH 2012: DURING NEGOTIATIONS, THE
DEVELOPER FURTHER DEFAULTS, AND THE UNIVERSITY SENDS
TWO ADDITIONAL NOTICES OF DEFAULT
46. The Developer failed to make the $1,475,000 second rental payment on December 8, 2011.
Cohen testified that while the Developer “had the money to do whatever vessagcto get
this project off the ground, including funding whatever equities was requinelchrg other
obligations financially that it took to get this project up and rurihiadter “collective
decision input from the attorney, from [his] son, from [his]-Belaw, Eric Siegel, and
[him]self,” he decided not to make payment as required by the extended deadline doropose
by the Developer and accepted by the University in Ma@di. Trial Tr. Day 2 AM at
103:2-104:14; see also suprRart I.E.24.
47.0n December 28, 2011, Tarola transmitted to Cohen, via email, a ‘defteement that
Howard University propogd] [the parties] jointly execute to move the Town Center project
forward.” Joint Ex. 16, Email from Robert Tarola to Ron Cohen, cc: Timoibglel and
Dr. Hassan Minor, dated Dec. 28, 2011, at 1. The email further s\tedire prepared to
negotiate in good faith toward an immediate resolution of issues that hasexlqaoject

delays.” Id. The referenced letter agreement states that the parties “desire to engage in

discussions . .. aris[ing] out of a pending dispute between the University anddeeve
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concerning Developer’s obligations.Td. at 2. Under the heading “Negotiations,” the letter
agreement provides that “the parties . .. acknowledge that they are almutrterce
negotiations . .. concerning the obligations owed to the University by Developetth a
view to a settlement by the parties dafithdispute” andurther providesinter alia, that “[n]o
[w]aiver” of any rights under the existing agreements would occur as aoceth letter
agreements and “while there may be many matters which the parties hopegs, digc
agreement reached with respectto any matter . .. shall have any effect whaislesger
such agreement is reduced to writingd. at 2-3. The Developer executed this agreement,
“with some minor changes,” on January 4, 2082eDef.’s Ex. 34, Emaifrom Eric Siegel

to Robert Tarola, dated Jan. 4, 2012, at 1, 4.

48. On January 12, 2012, Dr. Ribeau sent an email to Tarola, Dr. Minor, and Kiebanof
designating them as the University’s “negotiating team for the current phpsgeaft
deliberations.” Pl.’s Ex. 55, Emails from Dr. Ribeau and Dr. Minotedidan. 12, 2012, at
2. In response to a question from Dr. Minor about Jenkins’s relationship riedbgating
team, Dr. Ribeau stated that Dr. Minor would “replace Norm on the”teaini[h]e should
stil be on call Id. at 1.

49.The Second Notice of Defaulotwithstanding the University's commitment negotiate
toward a modified agreement with the Developer regarding the Howard Town Qrefet,
on February 3, 2012, the University sent the Developer, for the second tiotice of the
Developer’'s defaulfsandin the same document gave fiixgt notice of the University’s
intent to terminate thagreements with thBeveloper Seeloint Ex. 17, Notice of Default
and Notice of Intent to Terminate, dated Feb. 3, 2012. The rsititeshat “[the

Developer has failed to perform a number of its important obligations and ribgipess
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under the Project Documents, including those listed in the Universityés te the
Developer dated September 26, 2011, and subsequent correspondence” and thais{dt]s a r
of those prior notices to the Developer and the failure of the Developer to tiynplere
the defaults itemized in those notiogshin the applicable cure perigtighe Developemnow
has onlyone “further opportunity to cure” before “it may be terminated by the Uniygrsit
Id. at 1, 3 The noticefurther citesthe Developer’s failure to pay $1,475,000 by December 8,
2011, as agreed by the parties in the letters between Stovall and the Dewaldpearns
that“if that failure is not cured . . . within ten (10) days after this notice, then suakefalil
shall also constitute an event of defaditit which, pursuant to the Ground Lease, the
Developer would have one “further cure period [of] ten (10) days” before becomingtsubje
to termination for that defaultld. at 3(emphasis and capitalization itied). The letter
advises that “the University is not waiving any of the rights and remedidabdesao the
University at law and in equity on account of the Developer’s failure toyticwe the
Developer’'s defaults” and, “specifically,” that “[n]ailure to exercise and no delay in
exercising, on the part of the University, any right, remedy, power or privigusl] operate
as a waiver thereof.ld. at 4.

50.This second noticevas signed by Taralald. Hetestified that the decision to send the notice
at this juncture was made not by him but the lawyers advising the Univessitytize
project. Speciffically, Tarola testified that with respect to tbkce, he “was deferring to
legal counsel to make suthat the legalties were as they wished.” Trial Tr. Day 2 PM at
60:23-61:7; see also idat 61:1562:4 (plaintiff's counsel reading Tarola’s deposition
testimony stating the FebruaBy2012Notice of Default and Notice of Intent to Terminate

“seemed tdbe counterproductive”).
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51.Cohen testified that after receiving this notice, he consulted witjelSsnd Michael
Hollander, the Cohen Companies’ General Counsel, and considered the padidanterland
present positon of the parties, including “what [Cohen] considered at someqroef] s
posturing on Howard's part,” amibtwithstanding the reference in the default notice to the
Developer’s failure to make the second rental paynitm,decision was just not to make
the payment.” Trial Tr. Day 2 AM at 18222. Siegel testified that “it's always been a
surprise to [him] that the University had been pushing so hard for a rentalmaiatethey
could never use because it was always going to .. . make a cleanesjt®’cover
environmental remediatio costs in excess of $750,000, pursuant to the Development
Agreement Amendment, and, thtitle money would never be used by the University for
their own purposes.” Trial Tr. Day 4 AM at 2412.

52.Rather than cure the default even in part by making thendeaental payment, the
Developer’sresponse to thEebruary 3, 2012, Notice of Default and Notice of Intent to

Terminatewasa blunt threat of litigation On February 7, 2012, the Developer emailed a

letter to Tarolawhich stateds purpose was “to ensure that the University is on notice that it

should take all necessary steps to prestemritten and electronic records associated with
the Howard University Town Center projectDef.’s Ex. 36,Email from Eric Siegel to
Robert Tarola, cc: Dr. Hassafinor, Michael Hollander, Timothy Kissler, and
mvahey@dccouncil.us, attaching Letter frbveloperto Robert Tarola, dated Feb. 7,
2012, at 2. The letter further stated, “Failure to preserve such dosusiatitsubject the
University to a claim for spoliation of evidence in the District of Columimaaddition to

legal pursuit of any other rights and remedies the Developer may have againsivénsity.

Conduct yourselves accordingly.ld. at 3. Siegel testified that he included that warning
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because he “was concerned based upon . . . prior dealings with the Univexisishile [the
Developer] had [its] records, . . . records might be lost.” TriaDay 3 PM at 29:1980:3.
He further testified that while the letter anticipated litigatibe,denied that héperceivdd] it
as a thredtbut was “indicating .. .we may have a dispute here that's going ttoribe
level of ltigation.” Trial Tr. Day 4 PM at 43:24:2.

53.0n February 15, 2012, following the February 3, 2M@tice of Defaultand Notice of

Intent to Terminate and the Developer’'s response, the parties exataited agreement

substantially similar to the orgent via email to the Developer by Tarola almost two months

earlier,on December 28, 2011, but including Kissler, principal of CastleRock, gisadasy
and party to the negotiationsnd noting the Februa; 2012 Notice of Default as a basis for
the contemplated discussionSeeJoint Ex. 18, Re: Howard Town Center, dated Feb. 14,
2012 at 2.

54.The Third Notice of Bfault On March 5, 2012, the University séime third notice of
defaulf and the second notice of intent to termin&iethe DeveloperSeeloint Ex. 20,
Notice of Default and Notice of Intent to Terminate, dated Mar. 5, 20h& ribtice
reiterated the University’s intent to terminatanounced in the February 3, 20l&tice of
Default and Notice of Intent to Terminateased on the defaults first noticed in the
September 201Notice of Default.ld. at 1. This noticdurther provided that the
Developer’s failure to pay $1,475,000 “ha[d] not been curddn the required cure period
... and now constitutes an Event of Defaudl,’at 2,and consequently théhe University
intends to terminate the Ground Lease, the Development Agreement and therajtioer
documents if this event of default is not cured within ten (10) dagsdt -2 (emphasis

and capitalization omitted)Tarola testified that he believed this notice to be “[nJo more
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productive” than the notice sent on February 3, 2012. Trial Tr. Day 2 PM atBX:1¥et,
in his testimony, Siegel conceded timtending these noticethe University was “certainly
well within [its] right to do so.” Trial Tr. Day 4 PM at 47:548:21.

55.The evidace reflects that the Developeas unwiling to enter into the “settlement”
resolving “the obligations owed the University by Developer” contemplated by the
February 14, 2012, letter agreemesgteJoint Ex. 18, Re: Howard Town Centeateld Feb.
14, 2012, at 1, until a financing mmitment had been secureéor example, on April 3,
2012, Kissler wrote an email to Tarola stating that “Ron is very cibagreeing to our deal.
He would like to hear from JP Morgan, but they have not responded as of yet” and
expressing his view théa brief conversation between Norm and Ron would tip the scales in
our favor.” Pl’s Ex. 12, Emails Between Timothy Kissler, Roberblda Norman Jenkins,
Dr. Sidney Ribeau, dated Apr, 8 2012. Tarola forwarded this email to Jenkins and
Ribeau, addressing Jenkins specifically in stating that “Kissler beliba¢&onCohen
would commit to my proposal if he had some assurance from you that the newdHewaar
will be supportive of the project,” and providing a summary of the details of dpegal
offered by Tarola.ld. at 1. Tarola inexplicably stepped over the part of Kissler's comments
indicating that a financing commitment was really the hold up to the Develapeng
forward, even though every document for the deal expressly excluded financtiveylack
thereof as a reason for delay or sp@rformance.Jenkins recognized the Developer’'s
maneuvering, stating in resporibat he would prefer commencement of construction sooner
but “suspect[ed] [the specified date]is driven by financing?” caamdluding by opining that
“if we can get this deal, we should take itd. In his response, Ribeau offered, “If we can

get the right deal, it's a home run for usd.
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J. APRIL 2012: THE PARTIES SIGN ATERM SHEET

56.0nApril 10, 2012,after nearly six months of negotiations and two letter agreements aimed at
resolving their disputethe parties executedthreepage Term Sheet” designated as “For
Settlement purposes.” Joint Ex. 21, Term Sheet, dated Apr. 6, 201Z&eaf fial Tr. Day 2
AM at 135:24-136:8 (counsel for both parties stipulating that the Term Sheet was fully
executed by April 10, 2012)This is thesame Term Sheet that tbeveloperpreviously
advised the Court was “immaterialseePl.’s & Third-Party Def.’s Mem. P. & A. Opp’n
Def.’s Mot. Summ. J. at-B, and, indeed, the Developer’s original complaint in this matter is
conspicuously devoid of angference whatsoever to the Term Shee¢generallyPl.’s
Compl, ECF No. 3. Iran abouface on appeahowever, the Developguushedhis Term
Sheeffront and center as a reason for vacatur and remand of the grant of summaenjudgm
against it. See apraPart |.B (discussing this case’s litigation history).
57.Provisions of the Term Shedh twelve simple paragraphthe Term Sheet withdrewhe
University’s second and thiraiotices of defaultsent in February and March 2012
conditioned ori[tlhe timetable for cure of the moneyadefault . . . defined herein.Term
Sheet at 1. Under thiimetable” for “RENT, SCHIBULE, AND OTHER ITEMS,” the
following steps were expressly required:
a) execution of the Term Sheet itself
b) execution of an amendment to the escrow agreement such that the $525,000 paid
by the Developer thus far to the parties’ escrow account would be released to the
University upn execution of the Term Sheet;
C) execution of amendments to the Ground Leasdl@idevelopment Agreement

by April 30, 2012;
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d) commencement of construction by April 15, 2013, with plgasinthe project
permitted;

e) automatic termination of the lease if the “Developer fails to break grioyind
September 15, 2013,” atwhich point “both parties agree that all adiprsther
party, prior to the execution of the Ground Lease Amendment shall not be
grounds for ltigatioti i.e.,a walk away provisignand

f) “[playment of past due ground rent in the amount of $1,475,000,” with $100,000
to be paid “no later than ten (10ay$ after execution of th[e] Term Sheet” and
“the balance of $1,375,000” to be paid “no later than ninety (90) days after the
execution” of the amendments to the Ground See@ndhe Development
Agreementjd. at 212

58.With respect to the University’'s withalval of the Developer’s defaults, Jenkins testified that
“[tlhe way [he] understood the term sheet to work is: Provided that dledetms within the
term sheet were agreed upon and complied with, then there would be a"wanadrTr.
Day 7 AM at 2717-22.13

59.Consistent with the original Ground Lease and Development Agreements;sand fi
amendments theretop kerm of the Term Sheet made either party’s performance contingent
on the securing of financing for the proje@ee generally idTarola tesfied that even

without financing having been secured by the Developer, he “understood that the Developer

12 The $100,000 initial installment requirement may haexlgrivenin part by the District’s prior request
for security in the amount of $100,000 to demonstrateahs’ commitment to the Howard Town Center project.
SeeDef.’s Ex. 19, Letterfrom Troy Stovallto Ronald J. Cojaated Aug. 19, 2011, at 3.

13 While the Developer summarizes Jenkins’s testimony asrisrading “he understood the Term Sheet to
‘waive’ the defaults,” Pl.’'s Progrindings FactConcls. Law 1 143, and Siegeltestifiedst@ibivthat the
Developer could walk away scotfree fromthe deal followireggigning of the Term SheséeTrial Tr. Day 3 PM

at 34:4-8 (testifying thatthe default language was so the Devielopeld have a playing field going forward” and
“wouldn’t be heldin a default posture, that it would be oy éfe portion of Jenkins’ testimony cited in the text
belies the Developer's characterization ofthe Term Sheetisdet effect.
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had some substantial assets and should be able to pay what was due to theyl)svéhe]
expected it to be paid and, indeed, . . . was lookingcdeh as a way of showing good faith to
continue the project.” Trial Tr. Day5 AM at 17-118:4. Tarola “felt that the Developer
needed to show commitment to the project in the form of cash contributed toward moving
that along . ... [T]he cash was maportant to Howard University, being a billieollar
company, but it was important to make sure that we had the commitment to moaedforw
with the project.” Id. at 18:1%+109.

60.Siegel understood that pursuant to the Term Sheet, the money owed by tlupddew@uld
“be paid in two different installments, subject to the first one being wigmrdays and the
second one would be subject to the second amendment documents being signedy. Trial T
Day 6AM at66:5-11.

K. APRIL —MAY 2012: THE INITIAL PROPOSALS FOR SECOND
AMENDMENTS

61.Siegel testified that “between the 10th and approximately the 19th of April,“[a]fter the
signing of the term sheet[,] we learned from J.P. Morgan that theynadémeger interested
in moving forward with the project.” Trial Tr. Day 4 PM at 86:84:3. Apparently, the
Developer hadho other possible financing options by themmove the project forwayanore
than two years after execution of firat amendments tthe Ground Lease and Development
Agreement.

62.0n April 19, 2012, Tarola briefed the Real Estate Committee of the [ddwaversity
Board of Trustees “on developments subsequent to the approval to commence ‘default
proceedings’ at the January 26, 2012 meeting.” Pl’s Ex. 8, Report of the Real Est
Committee, Howard University Board of Trustees, dated Apr. 19, 20242, Hie Committee

Report summarizes the Term Sheet as providing for, on the Developer'sigagietse of
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the $525,000, payment to the University of “past due ground rents,” and “releaigatufmit
risk for past acts. In return, the Developer would receive a defaultniaime Howard and
a new construction start date and ground rent payment schethlleJenkins, at that time a
trusee of the University and serving as Chair of the Real Estate Commétagedto the
Committeethat, according to the Developer, “facts have changed subsequent to the execution
of the term sheet” in that “the financial backing [it] had from JP Morgay mo longer be
viable” but that “the Developer appears motivated and wiling to proceed veitipribject.”
Id.

63.The Developer did not make the $100,000 payment as required by the Term Sheet. Cohen
testified that, at some point, after “assessing where [the Developes] financially in this
project, [he] immediately called [Jenkins]” and told him he was “ustmatposition to pay
this money” because the Developer was “almost $2 miliorobpbcket.” Trial Tr. Day 1
AM at 103:4-9. Jenkins “was upset,” and Cohen “fully underst[oo]d”’ given that he “went
back on a promise” to the Universityid. at 103:9-10. The Developer continued to conduct
tseff as if the contract documents conditioned its responsibilitresolligations to the
development project on securing financing, when the documents expressly provided the
opposite.

64.TheUniversity’s April 23 2012 Drafts On April 23, 2012, the University sent a first draft
of the contemplated amendments to the DevelopereDef.’sEx. 42, Email from Robert
Tarola to Timothy Kissler, Ronald Cohen, and Eric Siegel, cc: Normamg3eikidget
Sarikas, Odessa Jacksamd David Gifford, attachinthree documentq1) Termination of
Escrow Agreement; (2) Second Amendment to Ground Lease; and (3) Second Amendme

Development Agreement, dated Apr. 23, 20Ithe University’s proposed second
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amendmentsverefully consstent with the Term Sheet’s outline of the parties’ intent,

including the University’s concession to a tplaase project, a concept that the University

had not originally agreed to and resisted for over two yeBrs.salient terms dhese

documentsaresummarized below

a)

b)

The proposed Termination of Escrow Account provided for the termination of the
existing escrow account between the parties and release of the amoartycur

in the account to the UniversitySee idat 2-3.

The proposed Second Amendment to Ground Lease provided for payment of the
$1,475,000 in two installments, one of $100,000 and one of $1,375,000, on “April
_,2012" and “July __,2012,” respectivelpee idat 6.

The proposed Second Amendment to Development Agreemeribtoakccount

the termination of the escrow account, providing that environmental remediation
costs in excess of $750,000 would be paid by the University directly to the
Developer or any thirgiarty contractor and that rental payments should be made
directy to the University by the Developer; provided for mandatory submission
dates for the design documents required of the Developer by the Development
Agreement; provided for construction of the project in two phasesided for
construction of the projeanh two phases, as the Developer had requeatatj;in
accordance with the “walk away” provision of the Term Sheet, provided that *i

for any reason (including due to any Unavoidable Delay and/or any action of
inaction on the part of the University or théstrict, whether or not constituting a
default or breach on the part of the University), the ‘commencement of

construction,” as defined in . .. the Development Agreement, has notextbyrr
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September 15, 2013, the Ground Leasetb@mB®evelopment Agrement shall
terminate and be of no further force or effedd” at 12-14.
65.The Developer’'s May,2012 Drafts. On May 2, 2012, nine days after the University

transmitted its draft documents and two days after the date provided by th&Heet for
exection of the amendments, the Developer responded to the University with stergvi
Seeloint Ex. 23, Email from Eric Siegel to David Gifford, cc: Norman Jenigmglget
Sarikas, Odessa Jackson, Robert Tarola, Timothy Kissler, Ronald Cohéuiclazell
Hollander, attaching (1) Termination of Escrow Agreement; (2) Secondhdmant to
Ground Lease; and (3) Second Amendment to Development Agreement, dated May 2, 2012.
The Developer’s proposed changes shifted the fundamental financial riskspobjectfrom
the Developer to the University by making explicit that the Developer would aiat m
further investments, even rent payments past due, until financing wasd€elthe
Developer’s redlines reflect the following changeser alia:

a) to the proposed Termination of Escrow Agreement, the Developer inserted the
precise amount currently in the parties’ escrow account for release to th
University, but made no other changege idat 2;

b) to the proposed Second Amendment to Ground Lease, the Developedirzsse
provision amending the definition of “Closing Date” to be contingent on
financing, id. at 23; deleted the University’s provisions requiring payment of the
$1,475,000 in two instalments on dates certain and replaced it with a provision
making itspayment contingent on financingl. at 24-25; insertedthe terms for a
rental payment scheduleontemplated by the University’'s April 23, 2012, draft,

that would defer the Developer’s obligations to pay riengt 5—-26;inserted an
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amendment makingxecution of a Memorandum of Leas$e be recordedith
the District of Columbia contingent on financingid. at Z7; and deleted the phrase
“(other than financial inability)” from th&orce majeure”(i.e., excuse of
performance in the event of an Act of God or the like) clafiske Ground
Leaseid.; and
c) to the proposed Second Amendment to Development Agreement, the Developer
deleted the portion of the definition of “Unavoidable Delay” providing that
inabilty to obtain financing is not an unavoidablelagieid. at 10 amended the
definition of “Construction Commencement Deadline” to be contingent on
financing, id.; and deleted the walk away provisiond, at 13. Siegel testified that
he deleted the walk away provision in its entirety, notwithstanding this key
provision in theTerm Sheet, because he “didn’'t think it was reasonable.” Trial
Tr. Day 3 PM at 52:724.
66.The University’s May 42012 Drafts. Two days later, on May 4, 2012, Tarola sent an emalil

responding to the Developer’s redlines stating, “We have reviewed the docymergsnt

and note that they depart considerably from the Term Sheet. We also npeythants to

Howard as agreed withithe Term Sheet are already past due.” Joint Ex. 24, Emails

Between Eric Siegel and Robert Tarola, attacki)dgsecond Amendment to Ground Lease;

(2) Second Amendment to Development Agreement, dated May 4, 2012. In the attached

proposed amendments, tbeiversity continued to seekthe $1,475,000 rental payment in

two installments, one of $100,000 on May 10, 2012 and the balance on July 3la2912

reinserted the proposed walk away provisidhee idat7, 17. The Universityaccepted the

Developer’'s banges regarding recording of a Memorandum of Leasengent on
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financing and, in modified form, its proposed defsit rental payment schedule, bejected
the Developer’s other proposals to make its performance contingent on finaride
generally d.; see alsdoint Ex. 25, Email from David Gifford to Eric Siegel, dated May 7,
2012 (attaching blackliines of the University’'s proposed documeits).entire purpose of
the Development Agreement from the outseDasRibeauand Taroleexplained, was to
outsource to a developer, Wwiprofessional experiende the developmenarenaand real
estate communitythe responsibilities and risks associated withdevelopment projector
the benefitof the University and surrounding communitgse€eTrial Tr. Day 1 PM at 43:1
44:7 (Ribeau) (explaining that the University’s motivation was not the profitability of the
development project but the “value it added to the community” and the purpose ofhiring
developer was “to do things that deysos do that really wasn't in our portfolio of things to
do”); Trial Tr. Day 5 AM at 106:57 (Tarola)(explaining that from “the business
perspective” the purpose of the relationship with the Developer was “imgrokim campus”
with “other people’s money’

67.The Developer’'s May,2012 Drafts. The Developer responded on May 8, 2012, with
proposed revisions to the University’s most recently transmittegosed second
amendments to the Ground Lease and Development Agree8eaioint Ex. 26, Email
from Eric Siegel to Robert Tarola, cc: David Gifford, Norman Jenkinslg8t Sarikas, Tim
Kissler, Ron Cohen, and Michael Hollander, attaching (1) Second Amendment to
Development Agreement; (2) Second Amendment to Ground LeaseMie®] 2012. In
these drafts, the Developer proposedter alia, modifying the Construction Commencement
Deadline to be October 1, 2013, nearly six months later than the Term Sheet’s

commencement date éfpril 15, 2013,see idat 7;deleting the Univeity’s proposal for
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mandatory submission dates for required design docunsgsdat 8;reinserting a change
to the definition of “Closing Date” to be the earlier of the date on which thel@mr sttles
on a construction loan &eptember @ 2013,id. at 19;and inserting a provision requiring
payment of the $1,47)0 onlyon the newly defined Closing Datd, at 21, which ignored
the $100,000 partial payment of the second rental payment and effectively madmtite se
rental payment due upon the Developer sectiriagcing or an outside date fifteen days
after the Term Sheet's walk away date of September 15, ¥iiGh the Developer proposed
extending until October 1, 2018]. at 16-11.

68.Execution of the Termination of Escrow Agreemdie parties executed the Termination of
Escrow Agreement, effective May 10, 2012, releasing the funds in escrusvtmiversity
and dissolving the parties’ escrow accoudeeloint Ex. 27, Termination of Escrow
Agreement, dated May 10, 2012.

69.0n May 15,2012, in a letter to “Members of the Finance and Executive Committfaké
Howard University Board of Trustees, Tarola relayed that “[llatevieeek [the University]
received the first payment from the developer under the term sheetiarfd/¢ arevorking
with the developer to solidify new agreements that would move the projectrdciwil.’s
Ex. 13, Confidential Letter from Robert Tarola to Members of the Finandéexecutive
Committees, dated May 15, 2012, atl6.that letter,Tarola also thaked Jenkins for
“helping to negotiate to a satisfactory resolutiorid.

L. MAY —DECEMBER 2012: THE UNIVERSITY FORBEARS FROM

TERMINATING THE DEVELOPER WHILE ASSI STING THE
DEVELOPER IN PURSUING FINANCING

70.Following the Developer’s drafts transmitted on May 8, 20dl#ch reflected terms the

University had explicitly rejectedor a period of time, the University neither accepted those
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drafts nor proposed revisions to theWvhile consistey refusing to execute agreements
that conditioned the Developer’s performance of any of its obligations on secnangirig,
the University recognized that for the relationship with this Developer tmgentobtaining
financing was paramount aticerdore the University took steps to assist the Developer in
this regard.

71.Jenkins testified that the University’'s response to those drafts wasg tthgiDeveloper an
opportunity to secure financing for the proje&ee€Trial Tr. Day 7 AM at 11516. In fact,
during that period, Jenkins assisted the Developer in its efforts to obtitifig. See idat
11:1712:3; Def.’s Ex. 50, Email from Eric Siegel to Norman Jenkins, latigcclean draft
amendment documents, dated May 23, 2012. Specifically, demkimduced the developer
to some of [his] existing partners, [Quadrangle Development Corp.,] whopnenaent
Washington, D.C. developers, to see if they might be able to land on some sort of
arrangement, because that group had a dedicated fund to do development in the Washington,
D.C. market.” Trial Tr. Day 7 AM at 11:202:3

72.Siegel testified that he “was instructed by Robert Tarola to give regpiiates on where we
were with the financing, which we did” and expressed his view thautiiversity, Norman
Jenkins, was very generous to puttjsic] us in touch with potential financing sources.”
Trial Tr. Day 3 PM at 60:25; see alsd”l.’'s Ex. 161, Confidential Letter from Robert
Tarola to Members of the Finance and Executive Commitisgsed July 31, 2012t 4("We
have introduced the developer to two interested investors/lenders and areain cegialct
about financing progress.”).

73.In addtion to financingthe University also assistéise Developein pursuing a tax

abatement for the project with the Distric®e€Trial Tr. Day 3 PM at 60:918 (Siegel) On

54



74.

75.

November 12, 2012, Tarola sent a letter to the District expressing tersigis support

for the tax abatement bil, noting that the Universitgs been working closely with the
Developer and the District for some time to bring this project to realing’ “fully supports

the Tax Abatement Act as a means to help the project come to fruitiomt EX0i28, Email
from Robert Tarola to Timothy Ksler and Eric Siegel, attaching Letter from Robert Tarola
to the Council of the District of Columbia, dated Nov. 12, 2012, at 2.

The Demolition Permit Application®8By November 2012, the second amendments to the
Ground Lease and Development Agreementaieed unsigned, with the parties’ differing
provisions unreconcile@nd the Developer still without financing secur@teverthelessni
early November 2012, Jenkins relayed to Tarola that the Developer was seeking the
University’s signature for its applitions to the District for permits allowing demolition on
the Property.SeePl.’s Ex. 14, Emails Between Norman Jenkins, Robert Tarola, and Eric
Siegel, dated Nov. 6, 2012. Jenkins explained that he told Siegel “we wouldmansi

we had certaintyfdunding.” Id.at1. Jenkins testified that he recommended that the
University “not begin demoilition of the building” because “we didn't have & dew “the
project wasn't capitalized.” Trial Tr. Day 7 AM at 12:A3:3.

Early in 2012, the Universithad recruited a new University Architect, Alan Brangman, who
became involved in the Howard Town Center projeggeeTrial Tr. Day 8 AM at 5:66:11.
Brangman testified that he believed demoilition before the second amendveeatsigned
was inadvisable'because that would have been giving up control of the site, and that also
would have put the University at risk with respect to activities takingeptan the property
before it was under the direct and true control of the developdrat 9:19-10:2. Brangman

further testified that the Developer was “asking to demolish variou®s@t the buildings
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that were on the site” notwithstanding the “historic nature of some of thoperties.” Id. at
10:4-7.

76.The Citi Community Capital Term She€&n Novenber 27, 2012, Siegel emailed Jenkins
stating the Developer was “working diigently on the tax abatement and figalkibe capital
stack.” Joint Ex. 30, Emails from Eric Siegel torian Jenkins, dated Nov,. %/, 2012, at
1. The email also attachede#ter from Citi Community Capital “offer[ing] an opportunity
to submit a preliminary application .. . for financing” and attachingeartirfSheet dated
November 21, 2012.1d. at 2. This bankTerm Sheet set an estimated closing datday
30, 2013, for the loarsee id.at 8 and listed the application feesg id.at 13-14. Vasques
testified that in his view, by soliciting the application and related fiemen the Developer,
Citi demonstrated that “[tlhey were very serious aboowimg forward to try to get this
done.” Trial Tr. Day 6 PM at 2:31.

77.The folowing day, Tarola signed the demoilition permit applications asstglLby the
Developey thoughJenkings and Brangmas position remainednot to begin demolition on
the siteuntil the project was capitalizedSeePl.’s Ex. 134, Application for Raze Permit,
2146 Georgia Ave. NW, dated Dec. 3, 2012, at 4; Pl.’s Ex. 135, Application Zer Rermit,
2112 Georgia Ave. NW, dated Dec. 3, 2012, at 4.

78.0n December 4, 2012, the Deymo paid Citi Community Capital $176,750 in fees for an
application for a loanSeePl.’s Ex. 165 Email from Alex Diaz, Cohen Companies, to
Fabrice Vasques, cc: Ron Cohen, Eric Siegel, Alan Cohen, and Michideaiddol dated
Dec. 4, 2012

79.0ne week laterTarola sent a letter to the Developer advising that while the Unyersit

“signed and authorized [the Developer] to submit an application for a [denjolpermit,” it
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80.

81.

14

did so “notwithstanding the existence of unresolved disputes between the Unmedlsity
Developer.” Joint Ex. 31,Letter from Robert Tarola tbeveloper dated Dec. 11, 2012, at 1.
Tarola further explained that the Developer was “not authorized by the Utgivers
commence demolition under [the applied] permit without further approvay the
University” given the failure of the partiggtto reach a “satisfactory resolution” to their
disputes. Id. at 2. The lettemade cleathat “the University is not waiving any defaults on
the part of the Developer.1d. at 1. The record cains no response from the Developer to
the University’s concerns expressed in this December 11, 2012 fetter.
Notwithstanding the University’®xpressedoncern about the status of the project, including
the lack of executed second amendments to the Ground Lease and Developmenertgreem
and lack ofsecuredinancing, he Developer sent a letter to the University on December 18,
2012, advising that “theantractor will be mobilizing on Monday, January 7, 2013 to
commence asbestos abatement and demolition” and to “[p]lease make suaipmg e,
personal tems and vehicles have been removed from the building prior to thatidéie
Ex. 32, Letter fronDeveloperto Howard University, dated Dec. 18, 2012.
M. DECEMBER 2012-FEBRUARY 2013: THE PARTIES RESUME
NEGOTIATIONS , AND THE UNIVERSITY SETS AFINAL DEADLINE
FOR THE $1,475,000 RENTAL PAYMENT
During late 2012shortly after the Developer had positive news regarding potential financing
from Citi Community Capital, which had authorized the Developer to subodgna

application on December 4, 201Be Developer restarted its efforts to obtain the District’s

The Developer characterizes the University’'s December 11, RO, as a “reversal of its positionto

allow demolition to proceed,”Pl.’s Prop. Findings Faat€le. Law { 190, but no evidence supports the
Developer's implication thatthe University authorized Developer to begin demolition, and, to the contrary, the
evidence shows that the University was opposed to the@martd beginning demolition fromthe moment the
Developerproposed demolition due to the unresolved degoandment issues atié Developer’s continuing
defaultin failing to make eitherinstallment payment on do®sd rental paymentas required by the parties’ Term
Sheet.
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approval to alter the construction deadiines in the Declaration of Covenamebehe
District and the University. Specifically, the Developer sent Andrer&ya District official,
emails onDecember 10 and 11 requesting new deadlines and representing that its suggested
deadlines came from “the Second Amendment to the Ground Lease and Development
Agreement that [the Developer has] negotiated with Howard University, greesto these
deadlires.” Joint Ex. 33, Emails Between Eric Siegel, Andre Byers, Rdleda, and
Norman Jenkins, dated Dec. 10, 11, 18, 19, 2012, at3. On December 18, 2012, Byers
forwarded the emails to Tarola inquiring whether he was “familigh thie request below,”
id. at 2, and that same day, Tarola forwarded the emails to Siegel askihg “hidvise
[Tarola] about this email trail and the reference to a ‘second amendmédntAt this point,
no second amendments had been finalized, an issue of such concetdrivehgty that
Tarola’s letter of December 11, 2012, had instructed the Developer thamoitiole on site
was authorized.

82. The Developer Resends Its May 8, 2012, Dra¥s December 19, 2012, in response to
Tarola’s email, the Developer emailed Tarola, copying Jertkassmitting the samdraft
amendment documensent by the Developer on May 8, 2012t notingin the emaitthat
the “two-phased construction schedule” conceded to by the Universdycontained in the
transmitted draftsvas “now moot because [the Developer is] building the entire project at
one time,”and further advising that the “University’s formal request to the DistiaciAndre
Byers to revise [th€ovenant] dates is all we need” to get “the paperwork . . . in order for
our lender and equity’s due diigende get to closing Id. at 1;seeTrial Tr. Day4 PM at

132:3-23
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83.0n December 27, 2012, Tarola sent Byers a letter advising him that theriyi has
approved” the new deadlines for construction proposed by the Developer and assuring the
District that the University “remains committed to the prompt and setde®mpletion of
this Project” notwithstanding that “a number of . . . issues reum@solved” between the
University and the Developer. Joint Ex. 34, Letter from Robert TarolandoeAByers, cc:
Ronald Cohen, dated Dec. 27, 2012, at 1.

84.The same day, Tarola sent the Developer a letter responding to the Besdlxpcember
18, 2012, letter regarding its intent to begin demolitioeiterating the University’s position
that “[a]ithough [the] continuing discussions have been productive, they have not yet yielde
a complete settlement arrangement acceptable to Howard University,” aselgoently, the
University “cannot at this time agree to the Developer’'s possessibe Bfrbject property, or
approve the commencement of any work (including demolition).” Joint Ex. 3®r fiedim
Robert Tarola tdeveloperdated Dec. 27, 2012.

85.In anemail to Siegel, Tarola explained that the parties “need to reach agreeantest o
ground lease amendment and term sheet payments before [the University] c#regive [
Developer] access to the property.” Joint Ex. 36, Emails Betwee®iEgel, Andre Byses,
Robert Tarola, and Norman Jenkins, dated Dec. 10, 11, 18, 27, 2012, Jan. 1, 2013, at 2.
response, on January 1, 2013, the Developer promised to “reach out tomorrow marning . .
about the time frame for receiving the draft Second Amendments @Gradbed Lease and
Development Agreements for [the Developer’s] review” and provided that “teel@wdate
to ‘true up’ on the initial ground lease payment of $1.425 milion [sic] would be May 30,
2013 (the date of closing on the financing with Citi Comigu@apital . .. ).”Id. at 1.

Again, the Developer was seeking to condition the required rental payments enutiegs
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of financing, contrary to any provision in the contract documents or in the pdidies’
Sheet.

86.The University’s January 11, 2013rafts. On January 11, 2013, David Gifford, outside
counsel for the University in the negotiations with the Developer, traednmitvised draft
documents requiringinter alia, payment of the $1,475,000 by May 10, 2048 wel as
liquidated damages for failure to meet construction deadlines and evidefimanohg See
Joint Ex. 37, Email from David Gifford to Eric Siegel, attaching (lddd Amendment to
Ground Lease; (2) Second Amendment to Development Agreement, dated Jan. 11, 2013, a
3.15 Thesedrafts again reflected the University’s position, consistent with tg@airi
contract documents, thtte financial risks rested on the Developer and the Developer’s
failure to perform was not excused by financing difficultids. its cover email, the
University also reiterateits position that ‘{t] he submission of these drafts remains merely a
part of the negotiations concerning the obligations owed to the Universityewsidper with

a view to compromise and settlement by the parties of their displdeat 1.

5 The Developer asserts the University's selection of Mag013, for payment ofthe second rental
payment was inconsistent with the Developer's “dis cussiatisMr. Jenkins and Mr. Tarola that the payment
would be tied to a closing date on or before October 1, 2013 tites no evidence in support of this proposition.
Pl’s Prop. Findings Fact Condsaw 1 215. Nor does suchevidence exst in the record, wéflelats that while
Jenkins and Tarola may have discussed a construction commerickate of October 1, 2013, with the Developer,
they never discussed the long overdue rental paymentinagkeghat day.Seeloint Ex. 34, Letter from Robert
Tarolato Andre Byers, cc: Ronald Cohen, dated Dec. 27, 2012 Taal Tr. Day 5 AM at 109:1110:22 (Siegel)
(asserting that in May 2012 Jenkins agreed to a commentefreonstruction deadline of Quiber 1, 2013, though
acknowledgingthat“[t]he only documentthat memorialtres [discussion] would be [the Developer's own] May
8 draft”).

While the record is unclear as to the University’s reasoselecting the precise date of May 10, 2013,
this date in May, buta year earlier, was the dateout inthe University’s May 4, 201 2irafts ofthe second
amendments abe deadline for payment of the $100,000 installmert®$econd rental pay ment aiviy 10”
may have beenavestige ofthose priaftd. SeeJoint Ex 24, Emails Between Eric Siegeland Robert Tarola,
attaching (1) Second Amendmentto Ground Lease; (2) Secmeddment to DevelopmeAgreement, dated May
4, 2012. In any event, the May 10, 2013, date is generous given thedpev's assertion that it would closeon
financing no laterthan May 30, 2013, and the fact thata d¢omant letter would be issued at any point “ifthe
developerorany partyto a transaction requested a commitmdiittyas agreed that it was necessaryrialTr.

Day 7 AM at 45:511, 53:16-13 (Dickson).
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87.Around December 2012, principal responsibility for heading the project had beed shift
from Tarola to Kurt Schmoke, then General Counsel for the Univetbityigh Tarola
nevertheless remained involved in the projegeeTrial Tr. Day 5 AMat 57:9-18.

88.0n Friday, January 25, 2013, Tarola scheduled a meeting for the following MondayyJanua
28, 2013, with Siegeand other members of the University’s teandiscuss the draft
amendment documents sent by the University on January 11, 2083ExP22, Emails
Between Eric Siegel and Robert Tar@al, dated Jan. 25, 2013. In an email confirming
the meeting, Siegel expressed that he would “be there ready to work togethaizéo the
documents.”d. at 1.

89.Shortly before the scheduled meeting, in response to an email from Sikiggl @here the
meeting would take place, Tarola sent Siegel an email, copying the Wyiteesn, stating
that “we have to postpone the meeting” and “are meeting internaliyafesttoday.” Joint
Ex. 39, Emails Between Eric Siegel and Robert Tarola, cc: Odaskaon, Norman Jenkins,
and Kurt Schmoke, dated Jan. 28, 2013, at1. Siegel responded stating thatitfed reexta
steps” and “advised” that “[t]his will further impa‘construction commencement.’d.

90.The University’s February 1, 2013, Ema®n February 1, 2013, Kurt Schmoke emailed
Siegel, copying,nter alia, Dr. Ribeau, noting thaiiniversity “officials . .. met to assess our
current position with respecttois development” in light of the University’s “concerns
about the lack of progress being made” and advised that the “University wihdelkether
action in support of the current developer” unless the Developer “has obtaifieidrguf
financing froma reliable source,” the $1,475,000 rental payment “has been made to Howard
University by May 30, 2013,” and “architectural dravargyfficient to obtain construction

permits .. . are developed by [the Developer] and approved by Howard Univedsitygt
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Ex. 40, Emails Between Kurt Schmoke and Eric Siegel, dated Feb. 1, 2@13Siagel
responded within two minutes asking Schmoke to call him immediateed. at 1.
Schmokesubsequenthsent an email reflecting that a call had taken place andgsthémh he
“appreciate[s] the fact that [they] agree that if the [Developer$ dok obtain financing . . .
by May 30, 2013, we . .. part company on this project. .. . [l]tis veryitiaaif the
financing is not obtained the relationship between gampany and the university is
dissolved.” Id.16

91.In requesting certainty of financing, the University was responding to the Denglope
repeated efforts to make its project obligations contingent on its securingrafirfig.
Schmoke testified that he wed financing as “the number one issue” for the Developer and
believed that if financing was secured, “everything else would fall iatcepl Trial Tr. Day
6 AM at 1225-20.

92.Tarola testified that, around this time, he “felt the lawyer. wanted to kithe dedl given
the Developer’s intransigencéut, in his view, the February 1, 2013, enfisdin Schmoke
“should not have kiled the deal’” and was not “intended to kil the dealdl Tri Day 2 PM
at 104:1614; Trial Tr.Day 5 AM at 77:511.

93.By this point in 2013,Brangmarhad taken on some ®farolds responsibilities with respect
to the project though Tarolsstil remained involved.SeeTrial Tr. Day 8 AM at 5:66:22.

Brangman testified that he took “on those responsibilities at the direxftion Ribead,

16 In afootnote, the Developer takes issue with the Unty&rstatements during this litigation thatthe

Developeragreed in the February 1, 2013, phone callbeSebenoke and Siegelto make the seaemtal

payment on May 30, 2013, assertingthat“[t]he Univéssigpresentations both tothis Court andto the D.C.
Circuit are flatly contradicted by the testimony of both Bthmoke and Mr. Siegelthat the two men did not
discuss the payment ontheirtelephonecall.” Pl.’s Pioditgs FactConcls. Law {234 & n.6. While the
evidence does not showthat the timing of the paymentweagsdied on thatcall, the University’s representation is
hardly “baselessijtl., giventhe Developer's own repression in its original Complaint thatat some point during
discussions in 2013 the Developer and the University éaieat [the Developer] would notbe obligated to tender
the Payment called for under the Amendment until May 30,2813 Comg. 1 23
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who “needed somebody to be involved in the project who had experience in real estate
development,”and“that was not always somethirijat Mr. Tarola was happy with.1d. at
6:7-11, 620-22.

N. FEBRUARY —MAY 2013: THE HISTORIC NOMINATIONS ARE FILED,
AND THE PARTIES CONTINUE TO NEGOTIATE

94.The Historic Preservation Nominations Emaidn February 7, 2013, Brangman forwarded
to Siegel an email from Rebecca Miler, Executive Director of the DC Pras®mtLeague
(“DCPL"). Seeloint Ex. 41, Emails Between Rebecca Miler, Alan Brangman, and Eric
Siegel, dated Feb, 8, 2013. In her email, Miller notified Brangman that DCPL had
nominated the Bond Bread building and WRECO garage for historic status, which
nominations are considered by the DC Historic Preservation Review Bagdidat 2.
Miler shared that she “understand[s] that Howard University has plangetthese
buildings” and “would like to propose a meeting to discuss [its] plans and to detefrmi
there is a way to retain these buildings while still carrying out the gbdéte University's
project.” Id. In response to Brangman's email, Siegel replied, “Someanst call me to
discuss how we jointly address this immediately or this project willectona screeching
halt.” 1d. at 1.

95.The DCPL action to nominate the buildings on the Property could not have been a surpris
given those buildings’ historic nature, as indicated in the DUKE Rlanich had long
required the preservation af least the facade of the WRECO garagelablog post

forwarded to the Developer in February 20thich discussed the Bond Bread buildiig

o Apparently as support forits position thatthe Develeyer surprised by the designation ofthese

buildings, the Developer suggests that the DUKE Plan relytincluded landmark designations, but notably failed
to for these two buildings, which instead referenced “onlthe preservation of some” ofthe WRECO garage.
Pl’s Prop. Findings Fact Concls. Law 1 259 (“The DUKERI&@ not include a landmark designation forthese
buildings.”). The Developer has it exactly backward. tifesy at tral revealed that as a general matter the DUKE
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Moreover, ot long before DCPL filed the nominations, the Developer met with personnel at
the District's Historic Preservation Office, at Siegel's requéstshare the project that was
being proposed and to just be sure that the Office of Planning was aware of ttte proje
pending and that it was moving forward.” Trial Tr. Day 2 PM at 3122, 11:1214
(Callcott). “At the initial meeting [with the Developer], . hetPreservation Office identified
. .. both [the WRECO garage and Bond Bread building] as potentiaigting the
designation criteria, and that [the Office] wouldn't be surprised @PR] would be
interested in having them designatedd:. at 11:3-11.

96.Gifford transmitted a draft Second Amendment to the Development Agreéoreirgel on
February 8, 2013SeeJoint. Ex. 42, Email from David Gifford to Eric Siegel, attaching
Second Amendment to Development Agreement, dated Feb. 8, 2013.

97.0n February 14, 2013, Siegel transmitted a letter to the University, pgovidihis cover
email that ft] he letter is ot offered to be confrontational but simply to set forth the realities
of the situation to date while we continue to work together to finalze tren&ec
Amendment documents and keep to an expeditious schedule to move the project“forward.
Joint Ex. 43, Bails Between Eric Siegel, Robert Tarola, and Kurt Schmoke, dated,Feb.
14, 2013, attaching Letter from DeveloggerRobert Tarola, at 1. The letter asserted that “the
Developer has experienced two Unavoidable Delays” precluding the Developer from
“adheing to the precise Project Schedule that was submitted . . . on Janu2@g3land
meeting a Construction Commencement Date of October 1, 20d34t 5. According to

the Developer, the Unavoidable Delays weradglays by the Universityn executng

Plan “wanted to leave it opeanded as to whether or not properties would be preservgdtstdreview “under
the city’s historic preservation law,” but deemed the WRECQggesa historic that, in an excépt to that general
rule, it directed that building be preserved. TriaDay 2 PM at 7:422 (Callcott);seeDUKE Plan at 30.
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various documents enablirige Developer to begin demolition on the Propeatyd (2) the
“more troubling .. . recent fiing of two historic preservation appboat to deem buildings
on the property ‘historic.”” Id. at 7. At the time, the Developestil had not obtained
financing for the project, but this fact was not referenced in the #&sta basis for
Unavoidable Delaysince lack of financing was expressly excluded as a justification for
Unavoidable Delayn the Development AgreemenBee gnerally id; Development
Agreement at 7, 18In blaming the University for delays in beginning demoilition, the
Developer fails to acknowledge that the parties had not resolved their secamdhaent
disagreements and, in particular, the Developedpged changes, whichitered
fundamentally itssecondrental payment obligatiorito makeit contingent on financing.

98.The parties exchanged further drafts of the amendment documents, without cofimag t
agreement on all terms of all documeng&eeloint Ex. 45, Email from Timothy McCormack
to Eric Siegel, attaching (1) Second Amendment to Ground Lease and (2) Second
Amendment to Development Agreement, dated Feb. 20, 2013; Joint Ex. 46, Bmaltric
Siegel to Timothy McCormack, attaching (1) Second Ameamt to Ground Lease and (2)
Second Amendment to Development Agreement, dated Feb. 21, 2013; Joint Ex. 47, Emalil
from Timothy McCormack to Eric Siegel, attaching Second Amendment to dpeveht
Agreement. The University declined to accept the Developgessistent demand to
condition payment on securifigancing. Inits draft dated February 21, 2013, the Developer
finally dropped its proposed language making payment contingent on financiragraedo
a May 30, 2013, deadlinfor the $1,475,000 rental paymeat‘coincide with [the] closing

date” for financing. Seeloint Ex. 46, Email from Eric Siegel to Timothy McCormack,
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attaching (1) Second Amendment to Ground Lease and (2) Second Amendment to
Development Agreement, datédb. 21, 2013, at 6.

99.The University’s March 6, 2013, Drafttn an email on March 6, 2013, the University’s
outside counsel noted that the University had accepted the last draft ot tmel Se
Amendment to Development Agreement submitted by the Devedopeattached a
blackline document reflecting only minor changes to the Second Amendment to Ground
Lease Seeloint Ex. 48, Email from David Gifford to Eric Siegel, attaching (1)o8dc
Amendment to Ground Lease and (2) Second Amendment to DevelopmenmAgtedated
Mar. 6, 2013, atd6. The University’'s outside counsel also wrote, “l have been asked to
confirm specffically the parties’ understanding that the timing for the patyofehe
$1,475,000 Additional Rent payment will not be affected by thaamdig historical
preservation chalenge, or any other circumstance, and time is of timeefwsghe payment
of that sum.” Id. Siegel testified that he did not believe the University’'s position regarding
the rental payment was reasonable “[b]Jecausevere still dealing with the historic issues,”
which impacted the Developer’s ability to close on financing. TriaDay5 PMat 77:12
79:20. In other wordsdespite dropping its request for language making its rental payment
obligations contingent ofinancing, and ageEngin its drafts transmitted on February 21,
2013, to a date certain for the rental paymta,Developer continued to operate
accordance witlan alternate realty in which its rental payment obligations werengenti
on financng, regardless of the requirements of any contract document

100. The following day, the University’s outside counsel sent Siegel “an updatsidrnvef
the Second Amendment to Development Agreement” that incorporated several changes

requested by, and favoralie, the Developer. Joint Ex. 51, Email from David Gifford to
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Eric Siegel, attaching Second Amendment to Development Agreement, dated REH!3,
at 1. Thus, by March 7, 2013, the partiappeared to be close to executigreements,
almost one year &dr execution of the April 2012 Term Sheet. The Developer threw a
proverbial wrench in this progress, however, by demanding new concessions from the
University.

101. The Developer’s Request for Further Changes March 12, 2013, Siegel sent
Brangman “for [his] consideration. .two changes to the Ground Lease,” one of which was
“language to address the fact that the D.C. Preservation League hasefistdric
preservation applications and the potentialaiotpof historic designation on the Development
Program and payment of the initial ground lease payment of $1,475,000.” Joint EXx. 52,
Emails Between Alan Brangman and Eric Siegel, dated Mar. 12, 13, 2@.3|rateply,
Brangman told the Developer that its proposal for “[rleturn of payment” icdke of certain
contingencies related to the historic applications was not “going to work” dutied that,
instead, the University “might agree to placing the payment in escrolwat 1.

102. On March 14, 2013, Siegel transmitted to Gifford a draft of the amendmére @round

Lease reflecting the changes discussed, Wwitih not approved byrangman. Seeloint EX.
54, Email from Eric Siegel to David Gifford, dated Mar. 14, 2013. Brangama Giffordin
separate emails to Siegelformed the Developethat the proposed escrow arrangement for
the $1,475,000 rental payment was not acceptallee University Seeloint Ex. 55, Email
from Alan Brangman to Eric Siegel, dated Mar. 22, 20t Ex. 56,Email from David
Gifford to Eric Siegel, attaching draft documents, dated Mar. 27, 2013.

103. On April 1, 2013, “[u]lpon returning from spring break,” Siegel responded to Gifford’s

March 27, 2013, email and the attached drajtint Ex. 57, Email from Eric Siegeb David
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Gifford, dated Apr. 1, 2013, at He expressed that several of the University’'s proposed
terms were unacceptable to the Developer. In partidufazpnveyedthatthe Developer
“cannot agree that the University is entitled to collect $1,475,000 should Hedopraent
Agreement and Ground Lease be terminated on May 30 fgoayonent, particularly now
that there is looming . . . two historic preservation applications thatmaggrially negatively
impact the project or, at worst, mark its entlf. Siegeladded “[W]e havealready
expended over $1 milion towards this project” and “[ijf M2ycomes andve fail to make
payment as obligated to do so under this Second Amendment, the agreement ailyomatic
terminates, and we are out all of the momes have expended.ld. Thus,Siegelasserted
that, as alreadystated in[his] March 7 emall, the Developer’'roposed “changes are Ron
negotiable.” 1d. The Developer simply does not acknowledge tiiatpossibility of losing
“all of the money [itlha[s] expend€dwas a risk assumed by the Developer in the original
agreements.

104. Brangman sent an email expressing the University’s views as to the fgasesa of its
March 27, 2013proposed but rejected changes, and the parties decided to meebm pers
SeeDef.’s Ex. 109, Emails Between Eric Siegel and Alan Brangmand dgte 9, 2013.
After that inperson meeting, the Developer sent a letter to the Univeasiknowledging
thatthe Developer had been required to preserve the WRECO garagehenB&sKE Plan
applicable to its development program from its inceptlout, assertinghatthe preservation
of the Bond Bread building was an unexpected requirement and, accordingly, “rpasd be
for by the University.” Def.’s Ex. 110, Letter froDevelogr to Alan Brangman, dated Apr.

15, 2013, at 2. The Developer further advised that “the $1,475,000 ground lease payment to
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be tendered on or before May 30, 2013 is now a potential issue because we do not know what
we are building as a result of thesedrist applications.” Id.

105. In a letter dated the following day, Brangman responded stating that “the siipicioes
not come to the same conclusions” as the Developer, noting that the governingeatseem
do not require the University tabsorb any costassociated with the development of this
property other than as expressly stated in the project documesisti costs are the
Developer’'s responsibility under those agreements. Def.’s Ex. 111y frette Alan
Brangman to Ron Cohen, dated Apr. 16, 2013, at 1. With respectto the $1,475,000 payment,
the letter provides that “the University views [that] upg@mpayment as a commitment to
continue with the redevelopment of the property and more importantly as a cure flactt
that a default condition currently exists with respect to the projesséréing that the
“University does not in any way see a &gle between your obligation to make that payment
as scheduled and the actions of DCPId’ at 2.

106. The Developer’s Historic Preservation Effortgleanwhile, the Developer worked to
account for the historic preservation requirements likely to affe®tbperty. In particular,
the Developer consulted with its architects and historic preservatioraciansr to get an
estimate of the added expense of historic preservation, which estinmi¥ ®a0,000 to
$8,500,000. SeePl.’s Ex. 117, Email from Eric Siel to Alan Brangman, dated Apr. 11,
2013, attaching Letter from Alan Cohen to Eric Siegel, dated Apr. 9, 2023, at

107. Concerns Raised Regarding the Developer's Plai& Developer also communicated
with multiple individuals regarding the proposalsntended to submit to DCPL in hopes of
obtaining DCPL’s support before the District's Historic Preserva&tiediew Board. The

Developer’'s proposals includedemolishing the entirety of the WRECO garageeDef.’s
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Ex. 112, Emails Between Eric Siegel, S€ahil, etal., dated Apr. 18, 23, 2013, at2. In an
email to Eric Siegel, Sean Cabhil, an architect and member of the BoaKdRif,[@xpressed
his view that the Developer’s proposal “enter[ed] a very slippery sigigen its reliance on
the need for erronmental remediation in accordance with city requirements to justify
minimal preservation of the historic buidingsren though{tlhe contaminants can certainly
be remediated with the building in platdd. at 1. After “strongly suggest[ing] [the
Developer] rethink this position,” Cahill advised that “[a]ll developers hHawdeal with

these issues. Welcome to developing in the Distritd."at 2-2. He further expressed his
view that the Developer “is starting a war here” and that the “lack wément on this wil

be seen as disappointing at begtd”at2. While Cahil believed in a “solution where both
sides are satisfied and supportive of the project” that could be accorhpiishétimely
manner,” he thought such a solution was not plessiith the design submission attached.”
Id.

108. Notwithstanding Cabhill's recommendation, the Developer submitted a plarntha
DCPL'’s view, “lack[ed] . . . any retention of the WRECO garage” and, tiaas,not agreed
to by DCPL. Def.’s Ex. 114Emails Béween Eric Siegel and Rebecca Miler, dated May 3,
2013, at1. Responding to Miller's email rejecting the Developer’'s propdege!
expressed his view that it w&s shame that this project may die if the financing goes away
at this late hour.”Id.

109. On May 23, 2013, the Historic Preservation Review Board held a hearing htitwvhic
considered DCPL'’s nomination applications for the WRECO garage and Bond Bread
building, as well as a proposal by the Developer, dated April 30, 2013, reg#rdiuse of

those buildings in its constructionSeeTrial Tr. Day 2 PM at 20:822:4 (Callcott). At that
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hearing, the Board “designated the two [buildings] as landmarks” and “foundutisastial
revisions would be needed for [the Developer’'s proposal] to be an acceptablegti@ser
solution that was consistent with the preservation lal.’at 20:8-16 (Callcott). In the
following weeks, the Developer or its architects met with personnbé aistoric
Preservation Office several times to develop a new placofsstruction on the siteSee id.
at 21:2-22:4 (Callcott). The Developer alstsought a path forward throughhe secalled
Mayor’'s Agent process, Trial Tr. Day 4 AM at 26:1% (Siegel),which allows “projects of
special merit . . . that may not beiegly consistent with the preservation latw’go forward
despite S5ome amount of demolitidh,if they serve some other public interest, such as
“clean[ing] up a site” having “environmental remediation issu&sdl Tr. Day 2 PMat
16:12-17:11 (Calicott)

O. MAY 2013: THE DEVELOPER AGAIN REFUSES TO MAKE THE
$1,475,00RENTAL PAYMENT AS REQUIRED

110. Consistent with its “nomegotiable” position expressedMarch and April 2012,wo
days before the May 30, 2013, deadline for payment of the overdue rent, the Developer
transmitted a letter to Brangman communicating that “until the[] lusissuues are
resolved,” it did “not intend to make any further mongtpayments to Howard University.”
Def.’s Ex. 116,Email from Eric Siegel to Alan Brangman, Robert Tarola, and Norman
Jenkins, cc: Alan Cohen, Ron Cohen, and Tim Kissler, dated May 28, 2013 ngtthetter
from Developerto Alan Brangman, dated May 23, 2013, at 2. The Developewakeed
that “[s]hould Howard University determine that it is not advisable toraentivorking with

the Developer,” the Developer would nevertheless “hold firm to this propddydt 3. The

Developer further stated thiatvas “too invested to walk away” from the projedd.
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111. Having established a beligerent tone of-negotiable terms andhplicitly threatening
Itigation to “hold” onto the Propertyid., the Developer offered the University a path
forwardthat theDeveloper was wiling to pursueSpecifically, theDeveloper proposed,

“[a]s an alternative, if the University is adamant about receiving a leaygment,” that the
University “consider swapping the adjacent University parking lot for the lalnjdcd tothe
ground lease.ld. In this arrangement, the Developer contemplated that the University, not
the Developer, would then be responsible for “pursufing] remedies with thetDifor the
“severely constrained site.ld.

112. Cohen’s May 29, 2013, Email to Siegel and Alan Col@mMay 29, 2013, Cohen
emailed Siegel and Alan Cohen to inform them that Jenkins was “not an advocate
swapping sites” but that Cohen “d[id]n't know whether he [wal]s posturing.”.’ext. 118,
Email from Ron Cohen to Eric Sielgand Alan Cohen, dated May 29, 2013. He advised the
two that the University was “trying to schedule a meeting for this Thursddigcuss” and
they “should both attend and offer no compromiséd” He further advised them that “[t]he
best word to desibe the payment if we were to make it is STUPID and that we are labt.”

113. That same day, Siegel emailed Jenkins to decline the meeting Cohen hadadenti
citing existing travel plans, and offered to meet instead on June 3, 3@&3oint Ex. 60,
Emails Between Norman Jenkins and Eric Siegel, cc: Alan Cohen, Ron Cohéyraand
Schmoke, dated May 291, 2013. Jenkins replied clarifying that no meeting had been
proposed by the University but that “the university owed [the Develapénbughtful

responseto [its] letter” and “[p]reparation of that response is in process.”
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P. JUNE -JULY 2013: THE FINAL NOTICES OF DEFAULT AND
TERMINATION AND THE DEVELOPER'S RESPONSE

114. The Fourth Notice of DefaulOn June 3, 2013, having received no rental payment from
the Developer on May 30, 2013, the University sent the Develofmerth notice regarding
its defaults. SeeJoint Ex.61, Notice of Default and Notice of Intent to Terminate, dated June
3, 2013, at1. The reason cited for the notice was “that the Developer fautt dethe
Ground Lease by reason of its failure to pay to the University the sum of $1,406,0e
December 8, 2011, .. . which due date was extended by the University through May 30,
2013.” Id. Asrequired by the Ground Lease, in bold face archphalized type, the letter
provided, “PLEASE BE ADVISED THAT THE UNIVERSITY INTENDS TO
TERMINATE THE GRQUND LEASE IF THAT FAILURE IS NOT CURED BY THE
PAYMENT IN FULL OF THE SUM OF $1,475,0000 BY THE DEVELOPER TO THE
UNIVERSITY WITHIN TEN (10) DAYS AFTER THIS NOTICE.”Id. (emphasis omitted).

115. The Developer responded to this notice the following day by stiggea meeting and
againproposing conditions on the rental payment, including return to the Developer should it
decide, within six monthspt'walk away” from the property. Joint Ex. 63, Emails Between
Alan Brangman and Eric Siegel, dated Jung, 2013 at 2 seeJoint Ex. 62, Emails
Between Alan Brangman and Eric Siegel, dated June 4, Z0¥3 Developer’s proposed
conditioned payment of the second rental paymentagamrejected by the UniversitySee
Joint Ex. 63, Emails Between Alan Brangmand Eric Siegel, dated Juneb42013,at 1

116. Not all of the Developer’s stakeholders were of the view that the Devedbpald
continue torefuseto make the rental payment. In an email on June 7, 2013, the principal of
CastleRock, which shared the \2doper’s rights and obligations under its agreements with

the University, expressdhis opinion to Siegelthat he did “not think that being in capital ‘D’
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default is a position where we can stay” and adopting a view, expressecblay; et “[tjhe
timing is bad, but the payment is required, to keep the purchase option alive. Urdgrtunat
it is a nonrefundable payment, but then again, we have had the property under fmntract
guite some time.” Def.’s Ex. 124, Email from Tim Kissler tacBiegel, déeed June 7, 2013.

117. Inan email dated June 6, 2013, Tarola informed Siegel that the Universitjd ‘e
happy to talk after Howard receives the ground rent payment to cure the deleate P
advise when that wil occur.” Joint Ex. 64, Emails Between Rob&rola and Eric Siegel,
dated June 6, 2013. Rather than make the payment, the Developer sent Schmoke, on June
10, 2013, a letter detailing the Developer’'s progress so far on the Prapémjfering to
place the payment funds into an escrow account “so that Howard University thadviise
moneyis there tdoe paid uponconclusion of the Mayor’'s Agent processSeeloint Ex. 65,
Letter fromDeveloperto Kurt Schmoke, dated June 10, 2@13-4. By this date, the
Developerstil had no firm commitmentor financingé

118. The Notice of TerminationOn June 14, 2013, the University sent the Developer a notice
of election to terminate the ground lease and, three days later, thesiynivemminated the
development agreemengeeloint Ex. 66, Notice of Etdion to Terminate Ground Legse
dated June 14, 2013oint Ex. 67, Notice of Termination of Development Agreement and
Supplemental Development Agreemetdted June 17, 2013

119. Asof June 19, 2013, the Developer expressed awareness that the University “has
determined not to change its position regarding termination,” Joint Ex. 68s EBBe&iveen

Eric Siegel, Kurt Schmoke, and Alan Brangman, dated June 19, 2013, at 1, hahefesss

18 In its original Complaint, the Developer represented{hifter receipt of the [June 3, 2013] Default

Notice and untilune 13, 2013, [the Developer] repeatedly requestedhiedliftiversity] execute the Second
Amendment.” Complaint § 36. No evidencein the triadrds upports this representation.
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on June 21, 2013, wrote a check payable to Closeline Settlements in the amount of
$1,475,000, deposited in an interest bearing account for the benefit of the DevBleper
Joint Ex. 71, Email from David Carmen to Ron Cohen, Alan Cohen, and &gel,Sdated
June 22, 2013, reflecting email to Kurt Schmoke attaching letter fromii@oSettlements,
dated June 21, 2013, at®2.

120. On June 22, 2013, the Developer engaged David Camnipersonal friend” of Cohen,
Trial Tr. Day 3 AM at 73:1718 (Coha), to transmit via email versions of the amendment
documents signed by the Developer, as well as proof of the Developer’'s deftosit wi
Closeline, seeJoint Ex. 69, Email from David Carmen to Ron Cohen, Alan Cohen, and Eric
Siegel, dated June 22, 2013 leefing email to Kurt Schmoke attaching propoSedond
Amendment to Development Agreement; Joint Ex. 70, Email from David Caonfont
Cohen, Alan Cohen, and Eric Siegel, dated June 22, 28fi&cting email to Kurt Schmoke
attaching proposefiecondAmendment to Ground Lease; Joint Ex. 71, Email from David
Carmen to Ron Cohen, Alan Cohen, and Eric Siegel, dated June 22, 2013, redletintp
Kurt Schmoke attaching letter from Closeline Settlements, dated Juge1al,

121. Carmen “is a government relations specialist” amelwv Schmoke from when Schmoke
servedas the mayor of Baltimore. Trial Tr. Day 6 AM at 136237:5 (Schmoke). While
Cohentestified that Carmen “never got any money” from the Developer, Tridddy 3AM
at 75:1518, Siegel clarified, and the evidence shows, that Carmen was retainedsabf

at least $75,000, and as much as over $100888Trial Tr. Day 4 AM at 386-21; Def.’s

19 The Developer characterized the Closeline accountas an “escrawétemughout much of this

litigation, notwithstanding that the University was nevparty to the accountas required for a “true escrow,”
Def.’s Ex. 133, Email from Elliot Liss, Closeline Settlement&rio Siegel, dated June 19, 2013, but hassat la
droppedthat misleading contentiddee, e.gRl.'s MemSupp. Mot. TRO and/or Prelim. Irgt 1Q ECF No. €1,
Pl's Resp. Deks SMF{ 110, ECF No. 90.
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Ex. 10, Grid Note, at 3 (reflecting two paymeints2013, totaling oer $100,000, to the
Carmen Group).

122. The draft documents transmitted by Carmen and signed by the Developer deflecte
additional changet® the versions of these documents approved by the University, including
extending the date for payment of the $1,475,600une 24, 2013, extending the project
deadlines, modifying the construction design, and providing for contingent performance
based on the historic designation process, never agreed to by the Unigesitgenerally
Pl’s Ex. 296 (redline comparison with last draft of the Ground Lease sé&m byniversity);
Pl’s Ex. 297 (same as to Development Agreemdd8spite these significant changes to the
drafts sent by the Universityhroughout this litigationthe Developeand its counsethave
repeatedly mimized these unilateral proposals anajgested that the Developer accepted
the University’'s proposed drafigholesale. See, e.gTrial Tr. Day 1 AM at 26:2324.6
(counsel for the Develope()On June 22nd, the developer sent second amendments to the
University signed by the developer that accepted the last draft from the dilpjvether than
to have a provision that said that: To the extent the Mayor’'s agent processradli@nge
in the deadilines, the parties would negotiate those changes éuwtvisthaccepts the terms
the University demanded . . );."Trial Tr. Day 1 AM atl25:17126:4 (Cohen) (asserting
that after the Developer signed the June 22, 2013, drafts, “everything wad &gjr“that
second amendmentwe didn’t draft it, their attorney did,” arall the university had to do
was “sign the agreement that's been floating around between Mr. Giffordvadnd’s law
firm and Eric”).

123. In any event, these documents executed by the gmarelsted less than a week before

the Developer withdrew them. In a letter to the University dated June 27, 2013, the
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Developer withdrewits signed proposed second amendment docunamisasserted that it
would “keep the $1,475,000 tendered” in the €llos account Def.’s Ex. 142, Letter from
Developer to Kurt Schmoke, dated June 27, 20M8vertheless, thEniversity agreedta
meetingwith the Developer on July 2, 2018ut remained unsatisfied that the Developer
would fuffil its obligations to ke University, given the Developer’s continued refusal to
make the longoverdue rental payment amability to provide proof of financing SeeTrial
Tr. Day 6 AM at 140:10141:1 (Schmoke); Trial Tr. D&y AM at 62:3-6311 (Siegel).

Q. JULY 2013-JANUARY 2014: THE DEVELOPER FILES SUIT, LOSES,
AND EVADES THIS COURT’'S JUDGMENT

124. As notedsupraPart1.B, the Developer filed this lawsuit on July 15, 2013, against the
University, and summary judgment was granted in favor of the University’s ezolatin
and claim against CastleRock Partners on Decensh@013.

125. After the Developer fied an appedalthe D.C. Circuit, the University filed an
application, on January 3, 2014, for a writ of attachment for the $1,475,000 held by
Closeline, to satisfy its judgment against the Develo@aeAppl. Writ Attachment, ECF
No. 46. The writ was issued by tiderk of this Court on January 6, 20Mrit Attachment
J.,ECF No. 48, and served on Closeline on January 8, 2&bMff. Service Writ, ECF No.
50. The funds were unable to be attached to satisfy the judgment, howevere battmes
Developer’s direction, Closeline returned the $1,475,000 to the Developer on B&nuary
2014, the same date the writ had been iss$EDef.’s Mot. Suppl. Rec. App., ECF No.

64.20

20 The University’'s unsuccessful efforts to attach the Depagle funds to pay the judgment adavere
discussedin the January 2017 decision in this litigatse HTC I12017 WL 421909, at*4 n.6. Inits response
to the writ of attachment, Closelineincluded a copy of tieek returning the $1,475,000 to the Developer, which
showedthatthe check“had been depositedinto the Derslagcountwith Industrial Bank.” Def.’s Mot. Suppl.
Rec. App. at4. In afurtherattempt to attachthe fundgtisfaction ofthe judgmentin its favor, the University
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R. THE DEVELOPER’S ALLEGED DAMAGES
126. Through an expert witness, the Developer presented testimony that, assuming the
Developer’s legal entittement to damages foralegedbreach of contracthe values
applicable to calculation of the Developer's damages wouliLb@00,000 for the
leasehold,$4,100,000 for thecost of delayas of June 1, 201And$6,200,000 for théost tax
abatement SeeTrial Tr. Day 6 PM at 60:1865:10 (Duffy); PI's Ex. 277, Retrospective
Market Value Appraisal-Leasehold, prepared by Integra Realty Resources, dated Feb. 5,
2016 at5
S. CREDIBILITY ASSESSME NT
127. Given this Court’s “opportunity to judge the witnesses’ credibiliti#ED. R. Civ. P.
52(a)(6), the witnesses’ demeanor at trial informs the factual findieg®ut above, as well
as the conclusions of law that follow.
128. With two exceptionsthe witnessesvho testified at trial were credibleThey testifiedin
a straightforward, careful manner about their knowledge of the project atigpger with
expert or industry knowledge, their understanding of practices and procedures rtel¢want
legd issues presented in this case, acknowledging the limitations roktimvledge as
appropriate.
129. The two witnesses wHackedcredibity as to many issues addressed in their testimony
were Romald Cohen and Eric Siegel. Cohawmoided answering questiotisathe reasonably

would havehad knowledge to answeFor example, when asked by the University’s counsel

served a writ of attachmenton Industank, which explained in response thatthe Developer hadéreed those
funds to Property Management Account Services, LLC (“PMA&1), dffiliate of the Developer.d.; seePl.’s
Resp. Def.'s Mot. Suppl. Rec. App. at 9, ECF No. 65 (ackedgihg tlat the check for $1,475,000 to Closeline
was “clearly made out bPropertyMgmt AcctSvesLLC,’ i.e., PMAS, not[the Developer]”)The University
then deposed PMAS, and PMAS'’s deponektic Sieget-testified that “the funds on deposit with Closeline
Settlements were the property of PMAS (not the DevelopdrPdMAS had never relinquished its ownership of
those funds.” Def.'s Mot. apl. Rec. App. at 4.
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whether the University’'s assertion, on August 30, 2011, that the Developer tet tha
execute the CBE Agreement régqd by the covenants,” was correct, Cohen made counsel
repeat the question before opining, “l don't know whether or not it was or havasting
here. That wasn’t something | was overseeing.” Trial Tr. Day 2 AB8&@t14. When
pressed by the Couas to whether he had “any reason to doubt that the statement in this
letter is correct,” Cohen again demurred before ultimately testifyifigajjpears to be
correct.” Id. at 38:1523. In another pointed example of evasiarhen asked whether he
recogrized the handwriting on a letter to the Developer from the UniversityegglSi

Cohen said, “I have no idea, quite honestly,” defying reasonable belief, heexiose

working relationship between Cohen and Siegel, as well as Cohen’s repessdma that
Siegel was the point person for the Developer on the projg@l Tr. Day 2 AM at 1357
(testifying as to JoinEx. 9). Indeed, Siegel later confirmed that the handwriting in question
was his. SeeTrial Tr. Day 3 AM at 144:1116 (Siegel tesying that the handwriting on

Joint Exhibit 9 was his) At other points, Cohen provided inaccurate or misleading answers
favorable to the Developer. For example, when asked whether Carmen had been
compensated for his involvement with the project, Cohstifigel assertively, “No, he never
got any money. Never paid anything. Heis a friend.” Trial Tr. Day 3 AM at7E15The
evidence shows, however, that Carmen was retained at a cost of $7%680, and as

much as over $100,008eeTrial Tr. Day4 AM at 367-21 (Siegel testifying Carmen was
paid $75,000); Def.’s Ex. 10, Grid Note, at 3 (reflecting two paymentset€armen Group
totaling over $100,000)see alsdef.’s Ex. 9, Grid Note (reflecting advances from PMAS,
another Cohen affiiateseesupranote @; Trial Tr. Day 1 PM at 102:225, to the

Developer) Cohen’s failure to acknowledge these payments is particularly damaging to his
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credibiity given his involvement in managing the money associated with tleiwvatiohen
Companies affiiate under hiscontrol See€Trial Tr. Day 1PM at 10213-103:23 (testifying
as to the “grid note” reflected in Def.’s Ex. 9 and describing it a®fetant running ledger
entry so at all times, | could pick up the phone, we knew exactly how much each of
entities were owned by whom and what the interest rate was that waegigcru

130. Siegel's testimony was at times credible and other times not cretliile Siegelwas
generaly responsive to questionirige demonstrate tendency toationalize, split hairsor
feign ignorancdn an effort toprovide anwers favorable to the Developer. For example
when asked on direct examination about the Developer’s response to the Ursversity’
February3, 2012 notice, Siegel stated he warned the University to @resits records
because he “was concerned based upon our prior dealings with the university. teaords
might be lost.” Trial Tr. Day 3 PM at 29:3980:3. Absolutely no evidence was presented,
however, thathe University everlost recordin connection with this projectin addition
when asked about the same communicationscrossSiegel firstdisclaimed familiarity with
the terntiitigation hold lettef used by the Universitg’ counsel, testifying“l don’'t know
what that means, that terntigation hold.” | don't know what that nams, | really don't.”
Trial Tr. Day 4 PM at 42:2243:1. While, in response to the University’'s rephrased question,
asking whether the Developer sent its response “to ensure the preservatoseof t
documents irthe event of future litigation,” Siegel testified “[tlhat’s corrgat almost the
same breath he again disclaimesdsing the specter of litigation, testifying that he “didn’t
perceive [the response] as a threat” of litigation but “was basicalaing to them that
they should hold on to their materials because we may have a dispute tiergothg to rise

to the level of litigation. | wasn't threatening litigation.Id. at43:10-44:2. These
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conflicting assertionstrain credulty,rendeing much ofSiegel's testimony less than
credible.

. CONCLUSIONS OF LAW

In reaching conclusions of law, the Court evaluates the evidence to detesmeitier the
Itigants have established each element of their respective claims by a preponder&ece of t
evidene. SeeConcrete Pipe & Prod Calif., Inc. v. Constr. Laborers Pension Trust S. Calif.
508 U.S. 602, 622 (1993%lark v. Feder Semo & Bard, P.,@95 F. Supp. 2d 7, 29 (D.D.C.
2012) (“The Court reviews the evidence under the ‘default rule for civis¢dlse
‘preponderance of the evidence’ standarduoting Cigna Corp. v. Amargb63 U.S. 421, 4
(2011)); see also Ascom Hasler Mailing Systems, Inc. v. United States Postal 38%iEe
Supp. 2d 156, 181 (D.D.C. 2012)The burden of showing something by a ‘preponderance of
the evidence,” the most common standard in the civil law, ‘simply reqtheetrier of fact to
believe that the existence of a factis more probable than its nonexisiefoce he may find in
favor of the party who has the burden to persuade the judge of the fact’s exist€oceréte
Pipe & Prodk. Calif., Inc, 508 U.Sat 622(quoting In re Winship 397 U.S. 358, 3772 (1970)
(Harlan, J., concurring)). [T]he factfinder must evaluate the raw evidence, finding it to be
sufficiently reliable and sufficiently probative to demonstrate the tuthe asserted proposition
with the requisite degree of certaintyld.

A. LIABILITY FOR BREACH OF CONTRACT

Under Distrct of Columbia law, “[t]jo prevail on a claim of breach of contragzey
must establish (1) a valid contract between the parties; (2) an obligatiduty arising out of the
contract; (3) a breach of that duty; and (4) damages caused by bréaahds v. Rehmal10

A.3d 615, 620 (D.C. 2015) (emphasis omitted) (quolisghtolas Realty Co. v. Mend&34
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A.2d 181, 187 (D.C2009)). “Breach is an unjustified failure to perform all or any part of what
is promised in a contract entiting the injured party to damageswler v. A & A Co,.262 A.2d
344, 347 (D.C. 1970) (internal quotation marks omitteBpr example, “a contract is breached if
a party fails to perform when performance is dugdstbanc, Inc. v. Georgetown Park Assocs.
I, L.P., 940 A.2d 996, 100(D.C. 2008). A breach is material, such that the #meaching
party is “able to elect the alternative rights and the remedies availaful®,tovhen the non
breaching party receives “something substantially less or different lfanfior which he
bargained.” Fowler, 262 A.2d at 87 (internal quotation marks omitted).

With respect to théirst and second elemenise., a valid contract between the parties
giving rise to obligations, for the reasons staieViously three such contraceist: the
Ground Leaseys amendedhe Developnent Agreementas amendedand theTerm Sheet.See
HTC 1ll, 2017 WL 421909, at*@concluding the Term Sheet is a binding preliminary
agreement)HTC |, 7 F. Supp. 3d at 6% n.4 (identifying the uncontested Ground Leas
Development Agreement, and corresponding first amendrte tit®se agreementsThe
guestions Wether and which party was in breach of any agreenmamisthe appropriate remedy,
if any, areaddressederiatimin the discussion that follows.

B. THE DEVELOPER WAS IN DEFAULT ON THE GROUND LEASE AND

DEVELOPMENT AGREEMENT AT THE TIME THE TERM SHEET
WAS EXECUTED

The Developer has never expressly conceidetlis ltigation that it was in default orthe
Ground Lease and Development Agreement, as alleged by the University as rsatit in
September 2011 and February and M&@12, by,nter alia, faiing to makethe $1,475,000

rental payment by March 15, 2Q14s required by the agreements. Y&, April 2012 Term

Sheet speaks for itself on this issua.signing the Term Shedipth parties acknowledged that

82



the agreement wdBor Settlement Purposes” with timent to ‘ture . . . the monetary defdult
by the Developer.Term Sheet at 1Thus in its Proposed Findings of Fact and Conclusions of
Law, the Devalper acknowledgesas it mustthe existencef “prior defaults” by the Developer.
SeePl’s Prop. Findings Fact Concls. Law { 401.

A plain reading of the operative agreements also suppartsonclusion that the
Developer was in default at the time the Term Sheet was exe¢Dt€tl. courts ‘adhere to an
objective law of contract$, such that “the written language embodying the terms of an
agreement will govern the rights and liabilities of the parties regardiethe intent of the parties
at the time they entered the contract, unless the written language isoeptble ob clear and
definite meaning.”Hensel Phelp€onstr.Co. v. Cooper Carry In¢861 F.3d 267, 272D.C.

Cir. 2017) (quotingCarlyle Inv. Mgmt. L.L.C. v. Ace Am. Ins. Cb31 A3d 886, 89495 (D.C.
2016)). Pursuant tahe clear and definite language of tBeound Lease, the Developer was
required to pay $1,475,000 by Marth 2011, subject to no camjencies or limitations
whatsoever While the University agreed to extend the time of the payment to Dec8mber
2011, no payment was forthcoming on that date, and the evidence shows that no further
extension was given by the University prior to thretcae of default in September 2011,
February 2012, and March 2012. Consequently, the Court finds that the Developer was i
breach of its agreements with the University prior to the signing of the Terat.S

C. THE DEVELOPER EXHIBITED BAD FAITH INITS NEGOTI ATIONS

WITH THE UNIVERSITY ALMOST IMMEDIATELY FOLLOWING
EXECUTION OF THE TERM SHEET
As explained previously, the Term Sheenstituted @inding preliminary agreement to

negotiate in good faith toward amendments to the Ground Lease and Developmemehgree

which amendments would constitute modifications to the original agreemeftghat the
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Developer’'s defaults would be cureAccordngly, whether eitheor both parties breached their
duty to negotiate in good faith was a critical question identified in thet latenmary judgment
decision and, given the fairtensive nature of the question, left for tri@eeHTC IIl, 2017 WL
42199, at*8-9.

Under D.C. law, “[g]ood faith performance or enforcement of a contraphasizes
faithfulness to an agreed common purpose and consistency with the justifie datioqe ©f the
other party; it excludes a variety of types of aartdcharactezed as involving ‘bad faith’
because they violate standards of decency, fairness or reasonablaiessth v. Howard
Univ., 890 A.2d 194, 26402 (DC. 2006) (quoting Restatement (Secondfohtracts 8 205
cmt. a). “[B]ad faith may be overt or may consist of inaction,” involving S$@vaof the spirit of
the bargain, lack of diigence and slacking off, wilful rendering of imménperformance, abuse
of a power to specify terms, and interference with or failure to coopertite other party’s
perfomance.” Id. (quoting Restatement (Second)Gdntracts § 205 cmt. d). Yet, “[b]ad faith
means more than mere negligenced’. (quoting Gupta v. New Britain Gen. Hosg87 A.2d
111, 122 Conn.1996).

In the context of a binding preliminary agreement to negotiate in good faitlthdke
Term Sheet, while parties may in good faith disagree on open terms aintrect being
negotiated, and, as a result, decide mutually to abandon the negotiatiorquisitergood faith
is lacking where“a party unilaterallyrenoung¢es] the dealabandon[s] the negotiations, or
insist[s] on conditions that do not conform to the preliminary agreemBaiheker Ventures,
LLC v. Graham798 F.3d 1119, 1131 (D.C. Cir. Z)1(quoting Teachers Ins. & Annuity Ass
of Am. v. Tribune C0670 F.Supp. 491, 498 (S.D.N.Y. 1987)Applying this understanding of

good and bad faith, the D.C. Circuit concludedanneker Venturdbata plaintiff had stated a
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claim for breach offte duty to negotiate in good faith where the defendant “directed cessation of
negotiations and interjected new terms and conditions that were not pae apfiicable] Term
Sheet.” Id. Similarly, in Teachers Insurance &nnuity Association of AmericaTribune
Company a party was found to have breached the duty to negotiate in good faith “by refusing to
negotiate unless the lender agreed to modify the deal by accepting a new condtion”
contained in the binding pimeinary agreement. 670 F. Supp. at 507.

Here, each party argues tlitasicted in good faith, whiléhe other acted in bad faitim
their negotiations over the second amendments to the Ground Lease and Development
Agreement pursuant to the Term SheBte Developerapparently conceding that its proposed
terms conflicted with those contained in the Term Sheet, contends ribaerthelessicted in
good faith, noting thd{tlhe Second Amendment terms drafted by the Developer were proposed
in responseo realfijties on the ground and in an effort expeditiously to commence comstructi
on the Project,” including “the unexpected loss of J.P. Morgan FinancliRg'$ Prop.Findings
Fact Cond. Law 1414. By contrast, according to the Developer, the University showed bad
faith in its negotiations, including by proposing terms that diverged from thosénednthe
Term Sheet.Skipping over the University's proposed drafts of April 23, 2012, and May 4, 2012
see suprdart 11.K .64, 66, the Developer points the draft amendmestcirculated by the
University a1 January112013,to asserthat the University “sharply revis[ed] its own latest
draft and insert[ed] provisions unfavorable to Developer and not contemplated Tsritme
Sheet, . . . show[ing] disregard for the reasonable expectations of tkg pRitis Prop.
Findings Fact Consl Law Y 426. The Developer also contends that the University exhibited bad
faith in early 2013 by (1) “placing MBrangman in charge” notwithstanding that Tarola had

negotiated the Term Sheet, (2) making Schmoke the “final deamsiéer with respectto the
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June 3, 2013 notice of terminatibrgven hough hé‘testified that he wasbt even aware of the
Term Sheét; and(3) “abrupt[ly] canceling], at the behest of Mr. Schmoke, . .. the planned
meeting with the Developer in late January 201RI” 1426-31 (emphasis in original)

The University, on the other hand, contends that the Developer’s “bad faith is
demorstrated by its response to the University’'s April 23, 2012 drafts,” whghorese included
inter alia, (1) “[flai[ure] to pay the sum of $100,000 by April 20, 2012, as called for by the
Term Sheet; (2) faiing to “respond to the University’s drafts until dfterApril 30, 2012
execution deadline contemplated by the Term Sheet*néB)immediately sign[ing] the
Termination of Escrow Agreement”; (4) proposing terms that conflicted hahrérm Sheet,
including numerous terms that predicated the pezls performance on its obtaining
financing; and (5) deleting terms proposed by the University that were conswtetiie Term
Sheet, including the provision that the overdue rent would be paid in two installi@edtthe
walk-away provision containeith the Term SheetDef.’s Prop. Findings Fact Concls. Law
1316

The evidencestrongly supports the University’s viewNotably, the Developer does not
contendthat the University exhibited bad faith in thegotiations that immediately followed the
execution of the Term Sheet, arguing instead that the Developer engaged in dgotiagons in
good faith and pointingonly to later actions of the University as demonstrative of bad faith on
the University’'s part. The Developer’s position is untendimaever, in light of the evidence
showing it acted in bad fajthoy willfully faiing to perform, evading the spirit of the deaind
abusing its power to specify ternamostimmediately after execution of the Term Sheet.

Under the Term Sheet, the Dendr was to pay the University, without contingency or

imitation, $100,000 ten days after the execution of the Term SBeflerm Sheet at.2The
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Term Sheet was executed on April 10,204eeTrial Tr. Day 2 AM at 135:24136:8 (counsel

for both parties stipulating that the Term Sheet was fuly executed by18prd012),and, yet,

the Developenevermade the $100,000 payment, let alone by April 20, 2012, as required under
the parties’ agreemenCohen testified that he told Jenkins that he was “ust not in a position to
pay this money” because the Developer was “almost $2 miliorofquiicket,” anche “fully
underst[oo]d” why Jenkins was “upset” given tladhen‘went back on a promise” to the
University. Trial Tr. Day 1 AM at103:4-10.

Through his testimony, Siegel suggests that the Developlatantfaiure to make the
$100,000payment is excused by the fact that “no one, neither Mr. Tarola nor anyone else from
the university raised that issu@/iith him. Trial Tr. Day 3 PM at 37:288:5. In the first place,
this testimony is misleading because someone from the University, Jedkmsunicated the
University’s displeasure tthe DevelopethroughCohen,seeTrial Tr. Day 1 AM at 103:410
(Cohen) and in its April 23, 2012, and&y 4, 2012, proposed amendments, the University
included provisions for the $100,000 paymesate suprdPart I1.K.64, 66. More importantly, the
Developer wilfully breached a term of the Term Sheet regardless of wihiegheniversity
attempted to hold the Developammediately accountable for that breacfihe Developer’s
decision noto fulfil even this relatively minor obligation under the Term Sheet evideace
“willful rendering of imperfect performance” constituting bad faihllworth, 890 A.2d 4201
02 (quoting Restatement (Second)Camntracts § 205 cmt. d).

The Developer also appears to have wilfully failed to comply with the TeeatS
imperative to “[e]xecute Ground Lease Amendment and DevelopmeeteAgnt Amendment
by Monday, April 30, 2012,” Term Sheet at 2, responding to the University'sdfafts, sent on

April 23, 2012—a Monday—nine days later, after the April 30, 2012, deadlseeJoint Ex. 23,
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Email from Eric Siegel to David Gifford, cc:ddman Jenkins, Bridget Sarikas, Odessa Jackson,
Robert Tarola, Timothy Kissler, Ronald Cohen, and Michael Hollandechattg(1)
Termination of Escrow Agreement; (2) Second Amendment to Ground Lease; &wt¢ad
Amendment to Development Agreement, dated May 2, 2012. No evidence was prasente
explain the Developer’s failure to respond expediiously, in accordancéhevitbeveloper’s
own understanding of the Term Sheet’s intent, to the University’'s di&éslrial Tr. Day 3 PM
at35:22-36:4 (Siegl) (“Q: What was your expectation as of time of the signing of the term
sheet as to when the ground lease amendment and development agreement wabegaiblg to
to be executed? A: My expectatipmuas]it would be executed by the 30th. We were goingeto
expediting getting it done.”).

The Developer further demonstrated bad faith by propagings thatonflicted with the
Term Sheetthereby reflecting'evasion of the spirit of the bargaiand“abuse of a power to
specify terms.”Allworth, 890 A.2d aR01-02 (quoting Restatement (Second) of Contracts 8§ 205
cmt. d). No provision of the Term Sheet makes the Developer’'s performance of any of its
obligations contingent ofinancing. See generallferm SheetIn this way, the Term Sheet was
consistent wh the underlying Ground Lease and Development Agreement, which also declined
to predicate any party’s performance on the obtaining of finaramay in fact, specificaly
provided that the failure to obtain financing was not an “Unavoidable Dela¥’tkaiextension
of existing performance deadlines could be sou@eeDevelopment Agreement at 7, 18.
Tarola testified that while the University was aware of the Deveopesire to obtain financing
for the project, he “understood that tieveloper had some substantial assets and should be able
to pay what was due to the University; so [he] expected it to be paid and, indeaas.looking

for cash as a way of showing good faith to continue the projdeidl Tr. Day 5 AM at 17:19
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184 Indeed, Tarola “felt that thdeveloper needed to show commitment to the project in the
form of cash contributed toward moving that along .. .. [T]he cashwas notanipt
Howard University, being a biliedollar company, but it was important riake sure that we
had the commitment to move forward with the projedt” at 18:1+19. Plainly, the “spirit of
the bargain” was that the University would receive rental payments froDeteloper during
the periodthat the Degloperhad exclusive rigts to develoghe Property, without those rental
payments being tied to the Developdirencing for the entire project

The Developer asserts, in essence, that its proposal making perforroatitgeat on
obtaining financing was reasonable in ligit“real[ijties on the ground,” such alse
“unexpecte loss of J.P. Morgan financihgsometime between April 10, 2012, and April 19,
2012. Pl.’s Prop. Findings Fact Concls. Law  4M/hile the Developer’'s approach may have
seemedeasonable from its perspect®e a real estate developer, this was not the bargain to
which it had agreed amdas entirely unreasonable in light of the Term Sheet and the underlying
Ground Lease and Development Agreemeiithough the Term Sheet doesinspecifically
provide that the Developer would bear the risks of financing, the Ground Lease and
Development Agreemenb, disavowingfailure to obtain financing as a reason for delay and
explicitly providng for payment of the $1,475,000 rent on thdieraof settlement on a
construction loan or March 15, 201To be sure, the Developer failed to secure the HUD
funding it had hoped would finance the project only after the Ground Lease and Dewelopme
Agreement were signed, and, in light of those diffies, mightunderstandabihave asked to
modify its agreements with the University to account for the obtaining of iigancyet, despite
the parties’ awareness of past issues related to financing, the Terme3lett no such

modification. Viewedn that contextthe partieplainly struck a bargain in which the
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Developer, and the Developer alone, bore the risks associated with s&ekioing for the
entire project. Given the parties’ bargain, the Developer’s proposals making its performance
contingent on financingconstitutebad faith.

Bad faith is further shown by thHeeveloper’'sdeletion of termdn the University’s April
23, 2012, drafthat werespecified inthe Term SheetNotably, theDeveloper mounts no excuse
for its deletion othe termspecifying that the $1,475,000 payment would be made in two
installments. With respect to the walk away provision in the Univers&pid 23, 2012, drafts,
Siegel testified to his view that it was “an overreach and so burdefisben&idn’t think it was
reasonable, and no rational person would think it was reasondblal"Tr. Day 3 PM at 527
24. Heis incorrect. The University’s proposed provision merely elabouptada term
assented to by both parties when they signed the Term SNeig. reasonable push back
against the University’'s proposal was possible in light of the Term’Shiaiktre to specify all
conditions of the contemplated walk away provision, the Developer's whotdslation of any
such provision from the amendment doemts was unreasonableSiegel testified to his view
that a reasonable elaboration upon the Term Sheet's walk away provision woullehteg the
specified walk away date of September 15, 2013, as subject to extension basdée upon t
occurrence of Unavaible Delay, as defined in the agreemefseTrial Tr. Day 6 AM at
79:17819. The dubiousness of his view notwithstanding, Siegel never proposed such a
revision to the University

The evidenceshowsthatthe Developer did not want the deal agreed to in the underlying

agreements or the Term Sheet. Yet, the Deveplpgnly wanteda deal with the University!

2 The dealdesired by the Developaramely, to avoid putting at risk any further funds, inclgtlire second

rental paymenuntilfinancing for the entire project was securaday be most readily apparent in its proposalto
the University the day following its receipt ofthe Jun203.3, notice of default. In an email, the Developer
proposed severalnew conditions on the second rental pgymaduding return to the Developer shothe
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In that regardthis case is different from cases involving bad faith in which the bhddai
deployed in hops of ending the relationship between the pab@sause, for example, a better
deal could be found elsewher8ee, e.g., Stanford Hotels Corp. v. Potomac Creek Assocs., L.P.
18 A.3d 725,731,736 (D.C. 2011) (upholding trial court’'s determination ety acted in bad
faith where “the parties did, in fact, come to agreement on all .ms'tef the contemplated
final agreement and, thus, it would have been signed “but for [the breachiyg]dzat faith
refusal to do so ontea “more advantageousiternativé became available Far fromtrying to
extricate itself fromthe deal to develop the Propetiye Developer's apparent aim wasnake

it difficult for the University to walk away, such that the University would submit to the
Developer’'s desired ters notwithstandingprior signed agreements prescribing terms more
favorable to the University.

The Developer miscalculated here, since the Universitynati fold in the face of the
Developer’'s bullying threats of litigation and “norgotiable” demands. Nevertheless, the
Developer did succeed in delaying execution ofsheond amendment agreements, which under
the Term Sheet would have triggered the payment and construction obligations tlupé&revel
sought to avoid until financingvas securedBy failing to abide by evethe simplest termsn
the Term Sheesuch asnaking the $100,000 payment, and proposing tetansiake the
Developer’'s performance otingent on securing financing, the Developer exploited the
flexibility agreed to by the University in the Term Sheet to the Developiadsiar advantage.

As the party owing money, the Developer wielded a modicum of power over the
University in these negotiations. With respect to the rental paymentniversity faced three

possible courses of action: (1) pursue voluntary collection of the payment fradevedper;

Developedecide, within sixmonths, to “watiwvay” fromthe property. Joint Ex 63, Emails BetweemAla
Brangman and Eric Siegel, dated Jurig 2013 at 2
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(2) institute a legal action to recover the payment; or (3) forfeit the payrhEvng just
negotiated the Term Sheet, the Developer could have reasonably assumed thaetsyU
favored the first course of action. Indeed, the Developer knew, and the Uyiieesit
surmised, that a lawsuit against the Developer would have beew®arise in futiity, given that
the Developer’s status as an LLC holding no funds to satisfy its $1,475,000 obligathm
University rendered it practically judgmemtoof.22 Accordingly, the Developer was in a
position to “hold up” the University by refusing to make the payment except on itseoms. t
This “hold up” approachis traceablghrough the entiretpf the Developer’'slealings
with the University, bottbefore and after the Term She&iven the reflected intent of the
parties to reset their relationship by executing the Term Shegbarties’ actiongrior to the
execution of that documentvithout more arenot a basis to excuse performance under the Term
Shee. NeverthelesstheDeveloper’s prior behavioprovides useful contexshedding light on
the Developer’s overarching strategy and thasons for th&niversity’'s response
The primarytactic used by the Developgprior to the Term Sheet's executi@ras
threatening ltigation agagh the University in the event thdte University terminatthe
agreements, awateat the Developer’s inadequate capitalization put the University in @posit
of having as far as the rental payment is concerned,ngptbi gain and further delay to incifir

itigation ensued

2 The Developer's status as an inadequately capitalized shgkoty is an ongoing demonstration of bad

faith. LLCs are a legitimate goorate form, and the societal benefits of such entitiesgmificant. Dickson

testified thatthe use of such entities in transactions likettess “typicd],” explaining that “singleasset entities

are established as borrowers” so that “the borrower[] cordaieasset,” the advantage froma “liability standpoint”
being that “ona transaction ofthis size, the asset catldmgulled into bankruptcy.” Trial Tr. Day 7 AM at 49:25
50:7. Yet, even asingkesset entity must be capitalized to tkkeet necessary to satisfy its obligations to the
project it was created to suppoBee Lawlor v. District of Columhi@s8 A.2d 964, 975 (D.C. 2000) (noting
inadequate capitalization as factor in determining whiathj/en entity’s corporate formshduie respected).
Consequently, abuse ofthe corporate formto render aangnydgmenproof is impermissible and reflects bad
faith.
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The Developer first alluded to litigatioat leastas early as February 2011, in response to
the University’s letter pointing out the Developer’s failure to meettmstruction deadines
contained in the Declaration of Covenan&eeloint Ex. 8, Letter from Developer to Troy
Stoval, dated Feb. 1, 2011, at1. After asserting “that neither thcDigir the University set
forth realistic deadlines three years earlier,” accusing the Witiwesf improperly intervening in
the Developer's communications with the District, and requesting madifisato the project
plans at considerable expense to the University, the Developer statesiitgoicn “that this
venture is heading toward litigation” and averred that the Developer was ‘guiefpavigorously
defer [its] actions and efforts to dateltl. Later that yegrin response to a letter from the
University requesting assurances from the Developer that it would perforoaputs the
parties’ first modification to the underlying agreementsitigr alia, tendering the $1,475,000
payment on December 8, 201he Developer declined to give assuras instead reciting the
Developer’sversion of events and advising the University to “[clonduct [it]sel[f] adingly.”

Joint Ex. 12, Letter fronDeveloperto Troy Stovall, dated Sept. 15, 2011, a7l

Likewise, in response to the University’'s Februarg012 notice, the Developer sent a
letter advising that the University is “on notice that it should take all necestpyto preserve
the written and el@oonic records associated with the Howard University Town Center project”
and that “[flailure to preserve such documents shall subject the Universitclaim for
spoliation of evidence in the District of Columbia, in addition to legalysucé any otler rights
and remedies the Developer may have against the University,” and repeateeatieQbnduct
yourselves accordingly.”Def.’s Ex. 36,Email from Eric Siegel to Robert Tarola, cc: Dr. Hassan
Minor, Michael Hollander, Timothy Kissler, and mvaheg@ouncil.us, attaching Letter from

Developerto Robert Tarola, dated Feb. 7, 2012, 8 2At trial, Siegel testified that he “didn’t
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perceive [the February 7 letter] as a threwltile acknowledgingthat he was “indicating .. . we
may have a dispute reethat’s going to rise to the level of litigation.” Trial Tr. Day 4 PM at
43:2-44:2. The Developer’s characterization is nothing more than a distinctiboutvi
difference and itspractice of raising the specter of ltigation against the Univengith the
concomitant threatened delays in developing the prafecesponse to vald demands of the
University for the Developer’'performanceevidencesad faith23

Another, similar,tactic used by the Developer in furtherance of its “hold up” strategy
to hint that it would cause the Property to lie dormant, rather than walk agrayttie Property
and enabling the University to find a new Develojfethe University did not agree to the
Developer’'s proposalsAfter the University acquiesced to thigeveloper’s request for an
extensionof the second rental payment deadiine to December 8, BOfthreemonths before
that deadlinecame to pass, the Developer requested further modification of the desihgvthe
University that “[o]therwise,” the p&es would “find [them]selves mired in dispute, and the
project will remain dormant for the foreseeable futur@dint Ex. 12, Letter from Developer to
Troy Stovall, dated Sept. 15, 2011, atThe Developer also highlighted the monetary costs to
the Unversity of not acceding to the Developer's demands, opining that “the University ha
foregone approximately $1,000,000 in potential lease revenue upon delivery of thas lproje
faiing in a timely manner to come to terms with the economic rsaftithe environment we
currently operate in and by modifying ground lease terms accordingly so thahiweak
ground expeditiously.” Id. These observations by the Developer wirgigned to buly the

University into compliance with the Developer’'s proposed contract termsitenegh those

= In his testimony at trial, Cohen manifested a callousfergifice to the University’s concerns aboutthe
Developerdailure to fulfill its obligations to the project, despitee obvious importance ofthat projectto the
University and surrounding communit$eélrial Tr. Day 2 AM at 112:622 (Cohen) (describingthe University’s
notices of default as “posturing” noawanting paymentofthe funds due).
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terms were either contrary to, or not covered in, any governing docuameriier sign of bad
faith.

A third tactic infurtheranceof its “hold up” strategy, and one particularly pointed at
teeing up ltigation, was the Developer’s pract€dlaming delays on the Universityin writing,
rather than acknowledging the Developer’'s own faitar@erform as required by the operative
agreementsAs noted, the bargain struck by the University and the Devetdearly provided
for the Developer’'s making the $1,475,000 payment with or without settlement on uctmrst
loan. SeeGround Lease at 2, 3t also specifically defined a category afesits constituting
“Unavoidable Delag” that would extend the project deadines, which categrpyessly
excluded delay due to lack of financingSeeDevelopment Agreemeatt 7. Notwithstanding
these provisions, the Developer sought modification of its original bargirthvetUniversity
after losing the HUD fundingincluding extension of its deadline to make the $1,475,000
payment to December 8, 201The Developer deployed a myriad gfiestionable, if not
spurious,justifications for the modificatio, including that(1) the project deadlines wereot
realistic” to begin with,despite executing the agreements incorporating those deadlindéise (2)
time it took for the University and its consultant to developeeraironmental remediation plan;
and @) the University’s action in sharing certain environmental documentation with a
governmental entitywhich actionwas permitted by the applicable agreementtaadJniversiy
believed was required by lawseePl.’s Ex. 72, Letter from Ronald CohenRd@ne Branch,
dated Dec. 2, 2010, at+2, Pl.’s Ex. 46, Letter from Troy Stovall to Ronald ltém, dated Dec. 9,
2010, at3+2. Theevidence howevershows that thactualreason for the Developer’s
modification requesto delay the second rental paymevrds,at bottom, its inability to secure

financing seeTrial Tr. Day 3 AM, 127:18128:17 (Siegel) testifying that in December 2010
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the Developer met with the University, apprised it of the unavailabilitiA 4D financing, and
raisedthe “difficulty in geting conventional financing for an entire city block project and the
need to potentially phase the project if [the Developer] could not securerfgndac an entire
city block™); Trial Tr. Day 3 PM at 9720 (Siegel) (testifying that in April 2011, thesiZeloper
was not ready to request formal modification by the District of the progadines because,
notwithstanding the University’s rejection of a tplase project proposal, the Developer still
hoped to build the project in two phases).

A party to a contract doubtless may uphold its obligation to act in good faith while
simultaneously requesy modification of an agreement. Neverthel#fss,Developer’s actions
in (1) threatening litigationoutright (2) threatening to cause the Propdayremain dormant,”
whether because of litigation or merely through delay on the Developer's gatUniversity
did not accede to the Developer's demafiadsnodification and (3) casting aspersions on the
University to obscure the reason for its requested modificaitierp an inability to obtain
financing—which inability was specifically contemplated by the governing agreemedts a
rejected as a reason for the delay sought by the Develgpess the linebetweerhard
bargaining andbad faith

Viewed in the context of the Developer’s prior behavioe Developer’s failure to abide
by the Term Sheeés$, unfortunately unsurprising and merely reflects more of the saragually
unsurprising, thé®eveloper continued to pursue its stratefypullying the Universityinto
maintaining a relationship with the Developeotwithstanding its defaultsfter it breached the
Term Sheet.

The Developer adhered to its “hold up” stratedg.November 2012, while still pursuing

financing, the Developer took the unusual step of undertaking to begin demolition on the

96



Property, even though the Developer was unwilling to enter into an agreerneptable to the
University or honor its existing commitments to the University, includimking the $1,475,00
payment. Jenkins testified that it would have been unusual for the Developgntaldamolition
without a “deal’ between the partiesfinancing. Trial Tr. Day 7 AM at 12:2613:3. No
specialexpertise inreal estatelevelopment is required to seattlallowing one party to begin
work on a project absent a final agreement memorializing the partig®atve obligations
would make it more difficult for the other party to extricate itself fibwarelationship, een if
legally entitled to do soSedad. at13:4-7 (Jenkins)(“Q: . . . If the Developer had begun
demolition without an agreement, did you feel that would put the Universityessa
advantageous position? A: Yes.”Jhe Developer also continued to threaten ltigation. Just two
days before the May 30, 2013, deadline for making the second rental payment, tiopddevel
emailed the University to inform it that it would not make the rental payimgréven so,
“[s]hould Howard University determine that it is not advisable to continudingowith the
Developer,” the Developer would nevertheless “hold firm to this propertef.’$£Ex. 116,
Email from Eric Siegel to Alan Brangman, Robert Tarola, and Normakinde cc: Alan Cohen,
Ron Cohen, and Tim Kissler, dated May 28, 2013, attachingrlfedte Developer to Alan
Brangman, dated May 23, 2013, at 3.

In addition the Developer continued to abuse its bargaining pawpresentinghat it
would show ndlexibility regarding termavhile refusing tavalk away fromthe project. For
example, the Developer asseritetarch and April 2013 that its proposals were “non
negotiable,” Joint Ex. 57, Email from Eric Siegel to David Gifford,eda&pr. 1, 2013, at later
informing the University that while it would not make the payment required by Mag®(3, it

was “too invested to walk awayDef.’s Ex. 116,Email from Eric Siegel to Alan Brangman,
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Robert Tarola, and Norman Jenkins, cc: Alan Cohen, Ron Cohen, and Tim KisgldrMdat
28, 2013, attaching Letter froDeveloperto Alan Brangman, datedlay 23, 2013, at 3.

Even after receiving the June 3, 2013, notice of default, the Developer cliagmg i
way or no way'approach The Developer’s action in signing versions of the second amendment
documents, albeit not ones conforming to the reasoeaplectation of the University
demonstrates its wilingness to bully the University to the point of tation before acceding to
any of the University’s terms, however reasonable those terms, or eggniied by existing
agreementsThe Developer'gersistence imvoiding putting its funds at risleven in the facef
a court orderyas on display when the Developer evaded this Goxcember 19, 2013,
judgment in favor of the University by removing from the Closeline account the $1,475,000
payment owed to the UniversitySee supr&art 11.Q.

The Developers bad faithis alsoapparent in its dealings with entities other than the
University. The Developer proposed to DCPL an unreasonably limited prese fatien
historic structures on the Property, including demolition of the WRECO gawxhgdy, had been
marked for preservation pursuant to the DUKE Plan since before the DeVedmzene involved
with the Property.SeeDef.’s Ex. 114 Emails Between Eric Siegel and Rebecca Miler, dated
May 3, 2013, at1. When that proposal was rejected, the Devetams the seferving
assertion that ftapproached these recentig[d] applications with a sincere attempt to arrive at
an appropriatearchitecturalsolution” and, in what amounts to a thinly veiled attetopshift
blame to DCPL, notettis view that “[it] is a shame that this project mag ifl the financing goes

away at this late hour.1d.24

2 The instant litigation aside, the Cohen Compahn#@& been found to actlimd faithin litigation brought

by other partiewho havettempedbusiness dealings with the limited liability entities tloggrate. The Cohen
Companies’ actions are welldocumented in decisions ofdiath and federal courts in Maryland, its primary place
of businessFor examplei January 2014, a jury found aher Cohen Companiesffiliate liable for breach of
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Accordingly, the Court finds theDeveloper acted in bad faith in its negotiations pursuant
to the Term Sheea finding bolstered by the Developer’s conditbughout its involvement in
the Howard Ten Centerdevelopment project.

D. THE DEVELOPER'’S BAD FAITH CONSTITU TED A MATERIAL

BREACH OF THE TERM SHEET, REINSTATING THE UNIVERSITY'S
NOTICES OF DEFAULT AND RELEASING THE UNIVERSITY FROM
ITS OBLIGATION TO NEGOTIATE PURSUANT TO THE TERM
SHEET

Having concluded that the Developer acted in bad faith in negotiating with the Ugiversi
in April and May 2012 the effect of thalbad faithon the obligations and rights of the parties
must be assessed.

First, it must be determined whether the Developeliigréato negotiate in good faith

constitutes a material breachthe Term Sheetlf so, the University’'s obligations under the

Term Sheet would be discharge8eeAshcraft & Gerel v. Coadp44 F.3d 948, 950 (D.C. Cir.

contractand tortious interference with contractual efesti.e ., thatits conduct forced the other party into litigation
with a third party, warranting an award of punitive darsa@@1 Assocs. LtdP’shipv. Tower Oaks Boulevard,

LLC, No. 0906Sept. Tern2014, 2015 WL 7076013, at*1 (Md. Ct. Spec. App. Nov. 12, 2@¥5}, denied sub

nom. Tower Oaks Blvd. v. Ronald Cohen [ri36 A.3d 818 (Md. 2016). Findirigat the Cohen Companies’
affiliate had no assets as aresult ofits principals’ bad faith effoaggade judgment, the trialjudge permitted
garnishment of other Coheelated assets to satisfy the judgméatat *7 finding Cohen’s “hand off” of funds
fromthe liable entity to anoth@ohenrelated entity, PMAS-the same entity into which the Developer transferred
the funds from Closeline uponthe issuance of the writ atathent of those funds by this Cosee supraote
20—“was a shamsimply to avoid the coming judgments”).

Whilethe appellate court reversed the jury’s verdict on the tariidarference claim, finding the evidence
insufficient, it affirmed the breach of contract claim. tdover, while the appellate court disallowed garnishmiento
the targeted Cohearlated assets, noting the appellees had never named tleiseagmrties and could not
“transformthe proceedinginto a direct cause of action” aghiast, the appellate court also opinedthatthe
appellees “may have had a valid claimagainst”the Coélatedassets had they instituted an action against them.
Id.at*13. Notably, none ofthe appellate court’s holdingtad the trial court’s findingthat inter alia, (1)in
structuring his companies, Cohen “elected to move thep@ound the board to. stiffthe plaintiffs and not pay
thent; (2) the Cohen Companies’ behavior “is beyond sharp eldtwsiness practices” but rather “borders on
unlawful,” apparently meaning criminalnd (3)'the level of absolute ability to manipulate and to run thieiig of
power go beyond frankly anything that [the Judge had] s¢bricivilcourtroomin a long time.” Memorandum of
Decision at 9n re Ronald Cohen Mgmt. G&h. 11 Case No. 123399, (Bankr. Md. Feb. 6, 2015), ECF No. 69
(quoting Mot. Hearing TrTower Oaks Boulevard, LLC., et al. v. CW Capital LLC eCGase No. 368256, Aug.

19, 2014). These “detailed findings” were deemed psigaby the U.S. Bankruptcy Court consideringa Cohen
Companiesaffiliate’s petition for bankruptcy, leading that Courtto “the coriolishatthe Debtor and its
principal[, Ronald Cohen,] are acting in bad faith” aneétfithis case with [a] bad faith motive,” supporting its
decision to dismiss the petition outright for bad falthdi Id.at 8, 10.
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2001) (“[A] party’s continuing obligations under a contract are conditioned on thiege rime
‘uncured material failure by the other party to render any such performanceatuealier
time.” (quoting Restatement (Second) of Contracts § 2B#f)gsch v. Vilsack931 F. Supp. 2d
238 253 (D.D.C. 2013)where a party breaches an agreement intended to resolve an earlier
breach, “only a material breach would permit rescission of the Settlefge@ement and
reinstatement of [the ndireaching party’s] claims” (internal quotation marksitted)). While
neither party addresses the question whether such breach is matefisyvéioper emphasizes
its “partial performance” under the Term Sheet, noting that “the TegatS . . created new
obligations, beyond simply an obligation to nemfeti’ and that the Developer “released for the
University’s immediate use, and the University accepted, the balance $25,000 payment
that otherwise would have remained in escrow” and “took other actions and spgideable
sums in reliance on tharties’ agreement to move forwardPl.’s Prop. Findings Fact Concls.
Law 19 399400.

Under District of Columbia law, the following factors are significantdetermining
whether a breach is material:

a) the extent to which the injured party wil be deprived of the benefit which he

reasonably expected; (b) the extent to which the injured party can be adequately

compensated for the part of that benefit of which he wil be deprived; (c) the

extent to which the party faiing to perform or to offer tofpen wil suffer

forfeiture; (d) the likelihood that the party faiing to perform or to ofteperform

will cure his failure, taking account of all the circumstances inadudiny

reasonable assurances; (e) the extent to which the behavior of theajiiagtytd

perform or to offer to perform comports with standards of good faith and fair

dealing.
Greyhound Lines, Inc. v. Bendb®5 F. Supp. 1209, 1224 (D.D.C. 1984) (quoting Restatement
(Second) of Contracts § 241 (1981)) (applying District of Colunidig). In addition, “[t]he

earlier the breach the more likely it will be regarded as material’; “[fiiwbreach is more
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likely to be regarded as material than a breach caused by negligence or by extraneous
circumstances”; and “[a] quantitatively semobreach is more likely to be considered material.”
Id. (Qquoting J. Calamari & J. Perillo, Contracts 8822 (2d ed. 1977)).

Consideration of these factors leausscapabhto the conclusion thddeveloper’s
breach of its obligation to negotiate in good faith toward amendments to the Guease and
Development Agreememiasily qualifies as a material breach of that agreentgadfaith was
evidenta mereten days following execution of the Term Sheet, when the Developer willfully
declined to make the $100,0@&yment required, and again eleven days afteirtttae
Developer’s first proposal for amendments to the Ground Lease and Developgneamant
The Developer’s bad faith completely deprived the Universitthefpeedygood faith
negotiabn of amendments to the Ground Lease@edelopment Agreemecbntemplated by
the Term Sheet, not to mention payments owed the University as part of thef'te
monetary default” provided for in the Term Sheet. Term Sheet lslbleover the Devedper’s
bad faithby definition fails to comport with standards of good faith and fair dealing.
Consequently, the Developer’s bad faith constitutes a material bredehTérm Sheet.

As a result of the Developer’'s material breach of the Term Stediniversity’s
obligations under the Term Sheet are discharged, notwithstanding the Deseiapsal
performance by acting to terminate the escrow account and release ththéuedls to the
University. Nonetheless, thBeveloperemphasizeshe Term Sket’s declaration that the “letters
entitled ‘Notice of Default and Notice of Intent to Terminate,” datelr&ary 3, 2012, and again
on March 6, 2012 areereby withdrawn,” Pl.’s Prop. Findings Fact Concls. L&wi43 (quoting
Term Sheet at 1) (emphasisided by Developeryrging that this pronouncement of an abstract

“withdrawal” constitutes an irrevocable erasur¢hef Developer’smyriad defaultsand the
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notice duly given of theprsee idy 401 These two words, “hereby withdrawn,” are a thin reed
to support the outcome urged by the Developer in light of other language in the Tetrarghee
extrinsic evidenceontravening its position The parties’ cleapurpose behindhcluding that
language in the Term Shegasto acknowledge thahe University would waive the
Developer’'s defaults and the accompanying notices therenfchange feri.e., contingent
on—the Developer’s “cur[ing] of the monetary default” by payment of the overdueaewiell
as the signing of amendments to the underlying prajectments.Term Sheet at 1Since the
Developer was in material breach of its obligations under the Terny, Sedniversity was
under no continuing obligation tteemthe Developer’'s defaultwaived Accordingly,
following the Developer’'s material éach of the Term Sheet, tbeveloperwasreturned tca
status ofactionabledefault under the project documefits, inter alia, its failure to make the
$1,475,000 rental payment as required.

This understanding of the effect of the Developer’s breagtescribed by aecent
decision of the D.C. Court of Appeal#n District of Columbia v. Younghat court explained
that “[w]here . . . a settlement agreememtvides for future payments in satisfaction of a claim,
there is no accord and satisfaction until all the payments have been madsriingxghat until
that point, “the agreement is a mere executory accord” such that “if the dedaahes the
executoy accord by faiing to make all the payments due, his part performance doesahader
the creditor from resurrecting the original claim that was to have béieguished by the
settlement 39 A.3d 36 40 (D.C. 2012)(internal quotation marks omitted Given theTerm
Sheet’s intent taure the Developer's monetary defatiat agreemens comparable to an
“accord and satisfactignfor which failure to satisfy all the required conditions, notwithstanding

partial performance, “resurrect[s] the argii claim that was to have been extinguishett! As
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there, the Developer’'s material breach of the Term Sheet reinstated theskyisvelaims
against the Developer intended to be “cure[d]” by the Term Sheet.

Another result of the Developer's mateftiéach of the Term Sheet is that the University
was no longer bound to negotiate pursuant to the Term Sheet and in accordanseenitts it
That is, unlike a party to a unbreached preliminary agreement to negotgdedi faith, the
University was eiitted to “insist[] on conditions that do not conform to the preliminary
agreement.”"Banneker Venture398 F.3d at 1131. Consequently, the Developer’'s contgntion
even assumed to be trdbat the University’s proposals in January and February 26atined
“provisions unfavorable to Developer and not contemplated by the Term’Simethat those
proposals reflect bad fajtis unavailing. Pl.’s Prop. Findings Fact Concls. Law { 426. Given
the Developer's material breach of the Term Sheet il 2pt2, the University was not bound
to negotiate pursuant to that agreemeiikewise, the Developer’'s argumerhat the University
displayed bad faitbby (1) placing Brangman, who haddnnvolvement in the Term Sheein
charge of negotiationseventhough Tarola was availablend(2) designating Schmoke “the
final-decisionmaker with respectto the June 3, 2013 notice,” since hee&teskiit he waisot
even aware of the Term Sheétalso fail. Id. § 429(emphasis in original) In light of the
irrelevance of the Term Sheet after the Developer’s rapid material breachagjrénament, the
University did not “disregard . . . the parties’ contractual obligationthe course of ongoing
negotiations” by reassigning responsibility for the projddt.q 430. To the contrary, the
University’s decision to do so makes good business sense in view of Tamiaetefailure to
secure good faith performance from the Developer aftenextended negotiations and

concessions on the part of thaiversity.
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Also unavailing is the Developer’s contention that the University demordstiiadel faith
behavior” through “its abrupt cancellation . .. of the planned meeting witheteldper in late
January 2013 to meet fat@face and bring resolutioto the negotiation of the Second
Amendment documents.Td. §431. As explained, following the Developer’'s breach of the
Term Sheet, the University was no longer bound by the Term Sheet to exeentzremi
documents.In addition, the evidence shows that the meeting had been scheduled on almost as
short notice as it was canceled, and that the University instead ensaligt to discuss a way
forward with the Developemnotwithstandingthe latter’smultiple breaches and bad faitisee
Joint Ex. 39, Emis Between Eric Siegel and Robert Tarola, cc: Odessa Jackson, Norman
Jenkins, and Kurt Schmoke, dated Jan. 28, 2013, at 1; Joint Ex. 40, Emails rBi€tntee
Schmoke and Eric Siegel, dated Feb. 1, 2013, at 2. Consequently, none of the Developer’
argumers accusing the University of bad faith is supported by the evidence.

E. THE UNIVERSITY'S TERMINATION OF THE GROUND LEASE AND
DEVELOPMENT AGREEMENT WAS PROPER

The appropriateness of the University’s termination of the Developer in Junes204® i
addressed.

The University did not immediately pursue its entitlement, in viewhefDeveloper’'s
ongoing failure to cure its defaults, to terminate the Ground Lease antbfeent Agreement.
Ratherwhile declining to acceptthe Developer’s proposals making mut$ pérformance
under the agreements contingent on the obtaining of fingritiagJniversity opted to give the
Developer additional timéo secure financing.SeeTrial Tr. Day 3 PM at 60:925 (Siegel)
(testifying he“was instructed by Robert Tarola to give regular updates on where we were with
the financing, which we did” and expressing his view that “the university, Nod®akins, was

very generougin] putting us in touch with potential financing sources&e alsd’l.’s Ex. 161,
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Confidential Lettefrom Robert Tarola to Members of the Finance and Executive Committees,
dated July 31, 2012at 4(“We have introduced the developer to two interested investors/lenders
and are in regular contact about financing progres8y)doing sothe Universityexercised its
prerogative to, effectively, extend the period in which the Developer wouklbeawn able to
cure its defaults, including the failure to make the $1,475,000 rental payAkthiat time, the
University officials involved in the project believed that if the Develap@ained financing, the
Developer would honor its other commitments to the UniversitigeTrial Tr. Day 6 AM at
122:9-20 (Schmoke) (testifying he viewed finamgias “the number one issue” for the
Developer and believed if financing was sedufeverything else would fall into place"Jrial
Tr. Day 7 AM at 23:1424; 2414-24 (Jenkins) (acknowledging that “financing was a challenge”
for the Developer and thaerecommendedhe University be “flexible” with respm to the dates
for performance while the Developer soufihincing) see alsdef.’s Ex. 61,Emails Between
Eric Siegel and Robert Tarola, dated Sept. 24, 2012 (Siegel statingeéWwasdly working
toward completion of the capital stack so that we can honor o[u]r commitrnénts”

Throughout the course of its dealings with the Develdparever,the Universitynever
agreed to condition the Developer’'s performance on its obtaining finamepgatedly
enphasizing that, by continuing a working relationshipith the Developer, it wasbt waiving

any defaults on the part of the Developeddint Ex. 31,Letter from Robert Tarola tDeveloper,

= Paradoxally, the Developer's unwilingness to execute second amartdmgesements without
conditioning its rental payment obligations on securehicing likely made more difficult its pursuit of finangin
Vasques testified that without an agreemettirggforth firm deadlines, CiCommunity Capital would not closeon
financing with the DevelopeSeeTrial Tr. Day 6 PM at 24:611 (“Q: Based on your experience as afinance
broker, if the operative documents setting forth the coctgtn commencementdated the end of the construction
completion date were not yetsigned between the developénatand owner under a groundlease, would Citi
close aloan? A:No.")Thus, the Developer's representation to the Universititlie “University’s formal regest

to the District via Andre Byers to revise [the Covenant] datdiibe Developer] need[s]” to get “the paperwork
... in orderforourlenderand equity’s due diligence,hf&k 33, Emails Between Eric Siegel, Andre Byers,
Robert Tarola, and Nman Jenkins, dated Dec. 10, 11, 18, 19, 2012, at 3, appéersishful thinking since the
fully executed agreements were necessary to secure funding.
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dated Dec. 11, 2012, atdee alsdoint Ex. 17, Notice of Default and Notice of Intent to
Terminate, dated Feb. 3, 2012, at4 (providing “the University is not waivingfahg rights
and remedies available to the University atlaw and in equity on account@évedoper’s
failure to timely cure the Developer'&f@dults” and “[n]o failure to exercise and no delay in
exercising, on the part of the University, any right, remedy, power or privigygl operate as a
waiver thereof”). The University’s refusain December 2012p permit the Devejger to begin
demdition on the Property absent a “satisfactory resolution” to their disitects its ongoing
concern that the Developer be held to account for its defaaltithstanding the University’'s
generosity in assisting the Developer with various aspedtgiofefforts to move the project
forward Joint Ex. 31Letter from Robert Tarola to Developer, dated Dec. 11, 20112;2at
Joint Ex. 35, Letter from Robert TarolaDeveloper dated Dec. 27, 2012 (explaining
“[a]lthough [the] continuing discussions have been productive, they have not yet yielded a
complete settlement arrangement acceptable to Howard University,” aneigeenty, the
University “cannot at this time agree to the Developer’'s possessibe Bfrbject property, or
approve the commencemesftany work (ircluding demolitior)).

The Developer asserts that “[tlhe University lacked the right urilijpteto set the date
for the $1.475 milion payment under the Term Sheet” because “the Universigiriesl away
its rights to demand payment of $1.475 milion as ofem Sheet dateshen it bound itself
to the Term Sheet.Pl.’s Prop. Findings Fact Concls. Law Y 4%0onsequently, the Developer
focuses its efforts on showing that “[tjhere was never an agreement to maksyrient on that

date independent of executed Second Amentmecuments.”ld. 1 44726 Yet,the

% The Developer's present efforts contradict its earlier repratg@mthat the parties agreed to the May 30,
2013, deadline forthe paymei@ee supraote 16 (quoting the assertion in the Developer’s originaiflaint that
the parties “agreed that [tBeveloper] would not be obligated totender the Paymemiccfall under the
Amendment untilMay 30, 2013,” Pl.'s Compl. { 23).
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Developer's argument rests upon the prertiiset no material breach of the Term Shaethe
Developerhad occurred at the time the University demanded payment. As explained tahbve,
assumption is incorreciGiven the Developer’s breach of the Term Sheet, whiels to cure its
default under the Ground Lease and Development Agreement, the pertinemingaestiether

the University was entitled to set a deadline of May 30, 2013, for cure of théoperie default.
While theDeveloperdoes not directly address the scenario in which it is found to have acted in
bad faith,it suggestshe University was required to obtain the Developer’'s agreement to any
such deadlineor wait indefinitely for the Developer to sign second amendmedesad.

1944751. The law, in accordance with common sense, s#ysrwise.

Case law from the District of Columbia discussing deadiines in laleccsatracts offers
clear instructionon this point. District of Columbia law recognizes that, in contracts requiring
performance on a date certain, unless the contract provides that timibeiseesence, failurey
one partyto comply precisely with a deadline wil nogcessarily excudbe other party’s
performance See Drazin v. American Oil G895 A.2d 32, 34 (D.C. 1978) (quotirgpehnlein
v. Pumphrey37 A.2d 843, 845 (Md. 1944) (“[E]quity treasichdeadlines] as formal rather
than essential.”)). Yet, “time can lmwe of the esence when not originally in the contract by a
refusal of one party to grant a further extension after such extended dakenoconwe party
serve(s) notice on the other fixing a reasonable time within which thendetibe closed.”ld.
(internal quotatin marks and citations omittedYOnce time is unilateraly made of the essence
by explicit notification of such intent to the other party, the notificatiamstrprovide a
reasonable time for that party to tender performandée.,’see als®A Corbin, Catracts § 723,
at 383 (1960) (“If a definite date for performance is specified in thecagnet, but performance

on time is not of the essence, either party has the power to make on tlwtstate subsequent
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date, performance essential and a condition of his own duty by giving notice to that effe
provided that the notice leaves a reasonable time for rendering perforipance.

In this case, the University in 2011 and 2012 provided multiple notices to theopavel
that it would be or was in default bigason of missing the deadline for making the $1,475,000
rental payment required by the Ground Letasee paidno later tharMarch 15, 2011 which due
date was extended by agreement of the parties to December 8, 2011. While atieeoper
agreements provided only atday period in which the Developer could cure these defaults, the
University extendedhe tenrday period byabstaining fronfurther action to terminate the
agreementsYet,on February 1, 2013, by means of an email from $&bknto the Developer,
the University exercised its option to make time of the essence by unijatestflying the
Developer that thelefault on the payment had to deredby May 30, 2013. SeeJoint Ex. 40,
Emails Between Kurt Schmoke and Ericgeie dated Feb. 1, 2013, at(@pecifying that the
“University will take no further action in support of the current develope@ssrinter alia, the
$1,475,000 rental payment “has been made to Howard University by May 30,.2013")

The notice provided by thdniversity was clear and provided a reasonable amount of
time of four monthsfor the Developer to curdJnder District of Columbia law, “[t]he specific
words ‘of the essence’ or any like phrase, need not appear, but rathefficisns that the
meaning behind those words becomes apparent to the other fety.Drazin395 A.2d atB.
Schmoke’semak did not use the words “time is of the essenbat’advisd the Developer of
its obligation to cure its default by making the overdue payment on thatydpteviding that
the “University will take no further action in support of the current developbsént such
payment Joint Ex. 40, Emails Between Kurt Schmoke and Eric Siegel, dated R2£4.3],at 2

Moreover,nearly three months before the May 30, 2013, deadline for the second rental payment
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of $1,475,000, on March 6, 201tBe University’'s owtide ounselfollowed up on Schmoke’s
deadline an@xpressly advigikthe Developer that “time is of the essence for the payment of that
sum.” Joint Ex. 48, Email from David Gifford to Eric Siegel, attaghil) Second Amendment
to Ground Lease and (2) Sl Amendment to Development Agreement, dated Mar. 6, 2013, at
1. Consequently, the notice provided by the Universis sufficient, under District of
Columbia law, to alert the Developer of the new deadline and that timefweasessence.

In addition, the deadline set by the Universpyovided a reasonable time for the
Developer to cure its default: approximately four months. The new deadlirtebentignsidered
not only reasonable, but downright solicitous of the Develgpen that the Developer had
represented that (1) its failure to make the payment was a resulinabilsy to obtain
financing and (2) it would close on financing on May 30, 20%8eJoint Ex. 36, Emails
Between Eric Siegel, Andre Byers, Robertdar and Norman Jenkins, dated Dec. 10, 11, 18,
27, 2012, Jan. 1, 2013, at 1 (Developer assuring the University that “the outside ‘ttaie up’
on the intial ground lease payment of $1.425 milion [sic] would be May 30, 2013 (thefda
closing on tle financing with Citi Community Capital . .. )"). In view of the fawttlenders
typically issue commitment letters locking in financing “a week or twayédvirom the closing
date, the new deadiine for the $1,475,000 set by the University reflgaid &aith attempt by
the University to give the Developerery advantagé curing its default Trial Tr. Day 7 AM
at 53:6-17 (Dickson).

The Developer argues that even assuming the May 30, 2013, deadiine was a vaiid one
was, after allthe deadline thBeveloper’'s original complaint in this case said was operaee,
Pl’s Compl. { 23-the Universitywas required to extend it in light of the historic designation

applications filed in February 2013, which occurrence the Developer contendsutesnstit
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“Unavoidable Delay” extending the time for performance under the agreenSsdBl’s Prop.
Findings Fact Concls. Law 1 44®. While doubtfulthatthe historic designation applications
amounted t@n “Unavoidable Delay,gjiven, inter alia, the Developer’'s awareness of the
likelihood of the event occurringgeeDef.’s Prop. Findings Fact Concls. Law {{-368 and
unclear thathe concept of Unavoidable Delay could be appi@dn“existing breach” such as
the alreadylong overdue rental paymergee id.{ 371,thosequestios need not be addressed
because the Ground Leadmes norecognizeUnavoidable Delays a reason to extetite
$1,475,000 paymerdeadiine,see id {1 368-70, see generallground Lease

Having concluded that tHeniversity was entitled unilaterally to seta deadline of May
30, 2013, for the Developer to cure its monetary default, whether the notice priovitlate
2013 was adequate under the Ground Lease must be addressed. The D.CeGinauiss
interpretdion of the Ground Lease’s notice requirgmn@ its decision in this case.

Section 16.2 of the Ground Lease provides the University must send two notices

to the Developer before it may terminate the led&3est, the University must

issue a notice adwiwg the Developer it is “in default with respectto” a rental

payment. If the Developer does not cure the default within ten days, then the

University may treat the default “as a breach of th[e] Lease;dn “Event of

Default”). After an “Event of Defalt” occurs, the University may terminate the

Ground Lease by issuing a second notice and waiting an additional ten days:

[“] [P]rior to exercising any right to terminate this Lease on account of amy Eve

of Default, Landlord shall provide Tenant .with a written notice (in addition to

any notice of default praded for in this Section 16.2 .),.specifying. . .that

Landlord intends to terminate the Lease if the Event of Default is net evithin

ten (10) day$’]
HTC Il, 788 F.3dat328-29.

Addressing the University’'s argument that the Developer’s failure to pay $102iQ@
could forma basis for the University’s termination of the Ground Lease in June 2013,Ghe

Circuit concluded it could not. After outlining the above notice reopgrd, the D.C. Circuit

concluded with respect to the Developer’s failure to pay the $10€:2Qehe University “did
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not follow this twastep process when it purported to terminate the Ground Lease in June 2013”
because it sent only “a combined ‘Noticelx¥fault’ and ‘Notice of Intento Terminate’ on June
3 and then terminated the lease on June Idt.at 329.

The Developer urges that the same conclusion should be reached as to the $1,475,000
payment, relying upothe D.C. Circuit'sdescription of thénotice regime”and applicationof
that regimeto the $100,000 paymerdetailed abovePl.’s Prop. Findings Fact Concls. Law
19457-64. In doing sqtheDeveloper treats the JuBe2013 Notice of Default as the first
notice of defaulas to the $1,475,000 payment, asserting no second notice was evergiven
thus, hat no'failure to make a payment that continues for a period of ten (10) days aftenw
notice from the University, as required by the Ground Ledsefore termination ever occurred
Id. 1 460. The Developés invocation ofthe D.C. Circuit decision vacating this Court’s prior
judgment against is misplaced, howevesincethe Developer’sapplication of that precedetat
the issue at hanalpproaches the inane. Theveloper'sargument hinges oile positionthat
the June 3, 2013 notice of defaulsthe first notice of the Developer’s default as to the
$1,475,000 Thatposition is unsupportable.Asthe Developer acknowledges, the University
sent two notices of default in 201&5ee idf 43927 While the Developer argues tHaith those
noticeswere irrevocably withdrawmand their accompanying defaults wangdthe Term Sheet,
that argument has beecjected See apraPart lll.D. Since the Developer breached the Term
Sheet, the University was no longer required to deem the Develoled¢aslts, andhe notices

accompanying thenwaivedor “withdrawn.” The Developer's contrary position reflects a

z The Developer also senta notice of default in SeptembEr01that notice did notinclude as an exsting
default the Developer’s failure to make the $1,475,008atpayment, as the December 8, 2011, deadline, exended
from March 15, 2011, atthe Deloper’'s request, had not yet come to p&ssJoint Ex. 13, Notice of Default,

dated Sept. 26, 2011, atB(assertingthe Developer “is in anticipatory breaclough not default, of its obligation

to pay $1,475,000 by December 8, 2011).
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unreasonable reading of the Term Sheet, which referred to the noticesulif afefavithdrawn”
as a way of expressingerhapsnartfully, waiver of those defaults in the case of complete cure
by the defaulting party.

The Developer’s interpretation would import to tha cherrypicked words “hereby
withdrawn” a power to cause the noticeswaporateregardless of whether the agreement in
which they appear is honoredin other wordg, through the lens of the Developer’s alternate
reality, the effect of the Term Sheet is that University would wasvadtices of default, even if
denied the benefit of the bargain for such walmethe Developer’'s bad faith failure to perform
its obligations under the Term Sheés explained, this interpretation is simply incorrect.

Assuming, however, thélhe Developer wre correct, anthe Term Sheataused the
February and March 2012 notices of default no longer to be effective for purpdsesiadtion
of the Ground Lease, even in the face of the Developer’s bad faith and niartaicth of the
Term Sheetits notice argument would nevertheless fail. District of Columbia law eschews
overly formalistic application of notice requirements tospré an injured party to a conttac
from extricating itself from thatontract, so long as sufficient notice to the breaching party has
been given.See, e.gSun Secured Financing LLC v. ARCS Commercial Mortg.736.F.

Supp. 2d 132, 138 (D.D.C. 201®iting Mason v. Currg4l A.2d 164, 165 (D.C. 1945))
(“District of Columbia courthave shown some wilingness to excuse purely technical
deficiencies in notice.”).Thus, even if the University did not technicaly comply with every

requirement of the twetep notice regime, substantial compliance would nevertheless $éffice.

8 The Develper appears to acknowledge that as long as the Universgtastially provided “twestep

notice,” suchthatthe Developerwas given “two distinct noticeésare periods,” any technical deficiencies should
be excused, arguing only that the University “failled] tovide twostep notice” which, according to the Developer,
is “not a ‘purely technical deficiency in notice,’ which esthave found occasionto excuse.” PL’s Prop. Findings
Fact Concls. Law § 4684 (quotingSun Secured Financing30 F. Spp. 2d at 138).
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Here, the Developer was made aware numerous times after the signiegTefrin Sheet
that the University colideredthe Developer irdefault, andhus, that it wathenoccupying e
first cure period contemplated by the Ground Lease’s notice requirei@eat.e.g.Joint Ex. 31,
Letter from Robert Tarola to Dewpler, dated Dec. 11, 2012, alef.’s Ex. 111, Letter from
Alan Brangman to Ro@ohen, dated Apr. 16, 2013, af'¥] he University viewsthe
Developer'$ upcoming payment as a commitment to continue with the redevelopment of the
property and more importantly as a cure for the fact that a default coraliioantly exists with
respectto the proje€}. Notice of this need to cukgasunequivocally given on February 1,
2013, whenthe Universityinformed the Developer of the May 30, 2013, deadline for the second
rental payment SeeJoint Ex. 40, Emails Between Kurt Schmoke and Eric Siegel, dated Feb. 1,
2013, at 1 Thesenumerousnotices werenore than sufficient to alert the Developer to its
precarious position of needing to cure its default or be subject to one finade™dbDefault and

Notice of Intent to Terminatednd terday cure periodefore terminatiord?

% The multiple formal, written communications putting trevBloper on notice of its ongoing status of

default and impending final opportunity to cure leave aabdas to the lack of viability of the Developer’s notice
argument. Even considering a scenario in which the natiea by the University did not substantially comply
with the “two-step process” described by the D.C. Circuit, however, threlDger has notshown an entitlementto
the relief it seeks on that ground. DistricGoflumbia law recognizes that a contract’s notice requiremexyts m
“merely impose[] a duty,” as opposedto a “condition preceden&rmination, such thatan “allegedfailure to
comply at most entitles the plaintiffs to recover damages®lack of nate.” Sun Secured Financing30 F.
Supp.2d at 139. Inotherwords, a termination withoutiredjnotice may nevertheless be effective. Under
District of Columbia law, “there is a presumption in fagbconstruing doubtful language in a contrachagliage
of promise ratherthan as language of condition,” whicBymption avoids “the consequence that a slight failure to
performwholly destroys all rights under the contrat¥dsh. Props., Inc. v. Chin, In@60 A.2d 546, 549 (D.C.
2000) (citingNew York Bronze Powder Co. v. Benjamin Acquisition G@f A.2d 230, 234 (Md. 1998)

Williston on Contracts 8§ 38.13 (4th ed. 2Q00)[T]he question of whether a provision in a contracistitntes a
condition precedent is one of construction dependetit@intent of the parties as revealed by the contract itself
and, if necessary, by extrinsic evidencgtin Secured Financing30 F. Supp. 2d at 13quotingWash. Props.,
Inc., 760 A.2d at 550) One consideration courts take into account when degaidiether to construe a provision of
a contract as a condition precedentis whether doing so fuothdr “fairness and justiceWash. Props., Inc760
A.2d at 550(citing Calamari & Perillo, The Law of Contracts § 11.8 (4th e@8)9Catherine M.A. MCauliff,
Corbin on Contracts § 32.1 (1999)for the reasons enumerated and expounded upon at lenggtoipittion,
fairness andjustice would notbe served by treating thepgadnoncompliance onthe partofthe University with
the Ground Lease’s notice requirements, which the Devedorowledges were “detailed,” Pl.’s Prop. Findings
Fact Concls. Law 464, as a condition precedent wargardiding of its termination of the Developer.
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Corsequently, the Developer had been in the first “cure” period required by the Ground
Leasefor many months by the time tdene 3, 2013, noticeras sent, which noticiggered the
second cure period of ten dayBhe University appeared to understand the June 3, 2013, notice
as the penultimate notice of default requiréiihg the noticea “Notice of Default andNotice of
Intent to Terminate,’Joint Ex. 61, Notice of Default and Notice of Intent to Terminate, dated
June 3, 203, rather than simply a “Notice of Default,” as it had entitled its vesy fiotice of
default in September 201dpint Ex. 13, Notice of Default, dated Sept. 26, 2Gii1l, and
referring to the failure to make the $1,475,000 payment as an “EVENT ORWIHE" as
would be appropriatenly in a second notice of default, according to the D.C. Circuit's
description of the Ground Lease’s notice regime, Joint Ex. 61, Noticefaud and Notice of
Intent to Terminate, dated June 3, 2013, @r@phasis omitd).3° The University waited the
requisite ten days before terminating the Ground Lease and Development égjregee]oint
Ex. 66, Notice of Election to Terminate Ground Lease, dated June 14,J20%#3Ex. 67, Notice
of Termination of Development Agreement and Supplemental Development Agtedated
June 17, 2013Accordingly, the University’s termination complied with the requiremenhtthe

operative agreements and is, thus, unquestionably 3¥alid.

30 The Developer cites the June 3, 2013, notice’s stateharnhe December 8, 2011, “due date”forthe
rental payment “was extended by the University through May 38,28s support forits argument that the
University “did not claimthat there existed an ‘Eventef&ult’ under the Ground Lease” as of M&y 2013.

Pl.’s Def.’s Prop. Findings Fact Concls. Law 1 460. Thediper's knack for cherngicking two-word phrases to
support the Developer’s positisenconstrued in utter isolation, in contravention of ovewireg evidence
supporting the Universityjsosition as the Developer did with its focus on the word “withdrawnhe Term
Sheet, again gets the Developer nowhere, given other g@muhe very same notice, discussed above, including
thelanguageitedin the texinforming the Developer verbatimof an “Event of Defaulig prior notices of
default, and the University's repeated warnings to thecld@er thatthe Developer remained in defamdt ous
within a cure period extended only at the University siplee.

3 The University suggesthat the D.C. Circuit’s interpretation of the Ground Léssetice requirement is
incorrect, asserting that the second notice of defauliespghly in the event of a “leasehold mortgagee.” Def.’s
Prop. Findings FactConcls. Law 11-389. Given that the University’s noticemplied withthe D.C. Circuit’s
more stringent interpretation of the notice requirectutite Ground Lease, the thorny questiontodther this
Court would be bound by an incorrectdetermination of the@Cit€uit on the notice required by a contract
governed by D.C. locallaw need notbe addressed.
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F. THE DEVELOPER NEVER ATTEMPTED TO CUREITS DEFAULT,
NOR IS IT EXCUSED FROM DOING SO

The Developer argues it “attempt[ed] to cure its purported default” antpvearduded
by the University” from doing so. Pl.’s Propnélings Fact Concls. Law | 465. According to
the Developer, the governing agreements required that the rental payment hitonade
escrow account, and “had the University cooperated” by “enter[ing] into aswave
agreement,” the Developer could haxeed. Id. § 472. The Developer’'s arguments must be
rejected.

First, to the extent the Developer argues its failure to cure is excuseddssbility, see
Pl’s Prop. Findings Fact Concls. Law Y 471, that argument is rejecéeglamed in this
Courts January 31, 2017, memorandum opinieeeHTC III, 2017 WL 421909, at *a10. By
dissolving the existing escrow account pursuant to the Term Sheet, the ipartifested and
operationalizedtheir understanding that the $1,475,000 payment would be di@ddly to the
University. Consequently, the Developer’s protestations that it had no tweaus its
monetary default arentirely disingenuous Notably, the Developer has never argued it was
impossible for the Developer to make the $100,000 payment required by the Terne&heet,
though, pursuant to the Term Sheet, the payment should have been made following the
dissolution of the parties’ escrow accouBteeTerm Sheet at-D.

Second the Developer, quite simply, made no attempt to set up aomeaccount with
the University for the purpose ofiring its failure to make the $1,475,000 payment on May 30,
2013. Rather, the Developer suggested the creation of a new escrow accountameciot ©
the parties’ intent manifested in the Term Shé® the Developer’'s own benefiThe
Developer had proposed in March 2013 that the University ageeedw escrow accountdn

which the $1,475,000 would be placeédending and subject to further negotiations"the
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event that any portion of the Property were designated histSrizJoint Ex. 54, Email from

Eric Siegel to David Gifford, dated Mar. 14, 20E2 6 The University rejectedhat proposahs
contrary to the understanding ottpartiesreflectedin the Term SheetSeeloint Ex. 55, Emalil
from Alan Brangman to Eric Siegel, dated Mar. 22, 20t Ex. 56,Email from David

Gifford to Eric Siegel, attaching draft documents, dated Mar. 27, 20t8June 10, 2013, the
Developer repeated its offegjected at least once already, to set up an escrow account into
which to place the $1,475,000 paymeS8eeloint Ex. 65, Letter fronDeveloperto Kurt

Schmoke, dated June 10, 2013 (“We are happy to post the ground lease payment iscescrow
that HowardUniversity knows that the money is there to be paid upon conclusithe d¥layor’s
Agent process). While at trial Siegel testified that, by this letter, he éoéfd to place the

money in escrow pursuant to the contract documents that required usotd tthe Hevelopes
letter nowherecited ary such contract requirement as a reason for the University to set up a new
escrow accounvith the Developer Trial Tr. Day 6 AM at 20:310. Nor would invocation of

an escrow requiremeihiave been reasonable at that tigieen that the parties already
manifested their understanding that, going forward, rental payments wermsabelirectly to

the University by terminating the escrow account between the paftes, by suggesting dh

an escrow account be created on June 10,, 20@3Developer sought a new condition on the
rental payment, not to cure unequivocally its monetary default.

The Developer didset up an accountitlv Closeline on June 21, 2013t ohly did s¢
however after the applicable cure period had expired, and, as explained in prior opifiens,
Developer's payment into that account constituted neither a payment intoceow'esccount”
with the University nor a payment directly to the Universityet again, thédeveloper’'s action

in opening the Closeline account refieatdesire to avoid putting its funds, including the second
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rental payment, at risk withit first securing financing for thergiect andarefusalto comply
with agreedo terms nodesirableto the Developer.Consequently, the Developer never
attempted to cure, let alone actually cured, its defaul.

G. APPROPRIATE REMEDY

In light of the Developer’s breach of contract, the University is entiddde damaged
requeststhe $1,475,000 rentpayment ands attorney’s fees, in an amount to be determined
following the submission of further evidence regarding those f8esDef.’s Prop. Findings
Fact Concls. Law 11 39802. Given the Developer’s breach of the Term Sheet’s obligation to
negolate in good faith, the University would also have bertitled torecoupment of its
investment of “time, money, and effort in negotiating” with the Develower the amendments
Stanford Hotels18 A.3d at 740 The Universitynever requested or proedl evidence of any
such damages, however,they wil not be awarded.

The University also requests forfeiture of the leaSeeDef.’s Prop. Findings Fact
Concls. Law 11 3784. The Developer again presses its argument, rejectbd ilCourt’s
Decembel013 memorandum opinion, that forfeiture of the Ground Lease is not an appropriate
remedy. SeePl.’s Prop. Findings Fact Concls. Law 143& HTC |, 7 F. Supp. 3d at 887.

For the reasons stated in the December 2013 memorandum opini@eviidepers argument is
again rejectedlIn fact, the evidence presented at trial offers additional support foerhedy of
forfeiture. Before imposing forfeiture, the following factors asesidered: whether the breach
was wilful, whetherthe lessee acted good faith whetherone of the parties violated
fundamental principles of fair dealingghetherthe landlord has given adequate notice to the
tenant of the default and reasonable time to comply;wdradher prejudicéhas accruetb the

landlord by reasonfdhe breach.SeeEntrepreneur, Ltd. v. Yasupd98 A.2d 1151, 116&1
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(D.C. 1985). As has been discussed, the Developer demonstrated wilfulness and badit&ith i
breaching of the parties’ various agreements; the University gave the Devalogettan
sufficient notice and time to cure; and, as the Developer itself pessented, the University
experienced significant monetary prejudisegeJoint Ex. 12, Letter fronDeveloperto Troy
Stovall, dated Sept. 15, 2011, a7l asserting $1,000,000 &etloss to the University in lease
revenue as of the date of the lettaig,well as prejudice to its ability to carry out its mission of
serving the Universityand surroundingcommunity, as a result ofthe Developer’s breaclOn

the present recordorfeiture is unquestionably appropriate.

H. PIERCING THE CORPORATE VEIL

During trial, theparties were directed to discuss in their conclusions ofMa@ther in
the event the Developerenefound liable, the corporate veil should be pierciedsatisfy the
judgment against.itSee€Trial Tr. Day 6 AM at 35-8.

“Normally the corporation is an insulator from liability. . [b]ut there are occasions when
the limited liability sought to be obtained through the corporation will be guhlfirdenied:
Anderson v. AbbqtB21 U.S. 349, 3652 (1944). “[C] ourts may look past a corporation’s
formal existence to hold shareholders or other controling individuals liabldie event that
“the incentive value of limited liability is outweighed by the competing vaiugasic fairness to
parties dealing with the corporationl’abadie Coal Co. v. Blagk72 F.2d 92, 96 (D.C. Cir.
1982). In the District of Columbid]a] ‘party seeking to disregard the corporate entity must
prove by affirmative evidence that there is (1) unity of ownership and ihtares(2) use of the
corporate form to perpetuate fraud or wrong-dwlor v. District of Columbiga758 A.2d 964,
975 (DC. 2000) (quotingVuitch v. Furr 482 A.2d 811, 8 (D.C. 1984)). “Although no single

factor controls, courts generally inquii@ter alia, whether corporate formalties have been
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observed; whether there has been commingling of corporate and sharéhaderstaff and
property; whether a single shareholder dominates the corporation; whetherpibrtion is
adequately capitalized; and, especialy, whether the corporate forrmdraased to effectuate a
fraud.” Id.

The Developer contends that the University “chose not to pursief’against any
Cohen Companies asset or indiviuak would require consideration of whether the corporate
veil should be pierced, and “is thus not entitled to this relief.” Pidp.FFindings Fact Concls.
Law 1 519. As support for this contention, the Developer c&won v. Circle Assocs., Int
which the District of Columbia Court of Appeals opined that “[dJue processdeoasons
would ordinarily require [in a suit against a corporation] that [an] alledier egobe joined in
the action.” 753 A.2d 1006, 1010 n.4 (D.C. 2000)he Developer furthesrgueghat “on the
merits, the University has failed to carry its burden of proof atagab any vepiercing,” Pl.’s
Prop. Findings Fact Concls. Ldin520, noting the lack of evidence respecting the factors
relevant to a vepiercing determination. The University does not address whether ite fadlur
bring a claim against any individual during this lawsuit precludesiegting relief arguing
only that, on the merits, the evidence adduced thus far supporfseveihg and{blased on
th[o]se facts, the University is entitled to discovery in support ofdiscihat this Court should
disregard the separate forms of the Developer and its affliatéseDef.’s Prop. Findings Fact
Concls. Law 1403-07.

While the substantive legal analysis forymrcing “is actually remarkably uniform
across jurisdictions,’the procedures required before a Court may pierce the corporatdiffesil
SeeSam F. HalabiVeil-Piercing’s Procedure67 Rutgers U. L. Rev. 1001001, 1010(2015)

(arguing the “procedural fluidity” of vepiercing, rather than substantive differences, explain
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the “incoherence’ of vepiercing law”). For example courts differas to(1) whether “plaintiffs
[must] bring an independent cause of action for piercing the corporate veitju@steat as “a
remedy for an underlying action” af@) whetheweil-piercing claims are waived “if not
specffically pled before trial.”ld. at 1008. Neither of these questions has been addressed in
District of Columbia lawanda dearth of authority delineatinthe acceptable procedures for
piercing the corporate veéxists more generally

“[W] hen necessary for the disposition of a caseghtoto it for decisiori, a federal court
must decide questions of state laMeredith v. City of Winter HaveB20 U.S. 228, 237 (1943)
(imposing this requirement notwithstanding thae"highest court of the state had not answered
[the state law questis], the answers were difficult, and the character of the answers which the
highest state courts might ioiately give remained uncertain”)Vith respecto whether the vié
may be pierced in this casgimonis persuasive, if not dispositiveuthority for the proposition
that under District of Columbia law, a targeted asset or individual Ipeusamed before veil
piercing may be considered. Accordingly, ymdrcing is not appropriatie this casaiven its
current procedural posture, wherein no otBehen Companies asset or individual has been
made a party to theniversity’s counterclaims

The University shoulchot lament, nor the Developer celebrate, that conclusiowevey
on the erroneous assumption that the University has waived its righi-percing in this
matter As noted by &ederal district ourt in a different jurisdiction, a procedural rule that
“would force[ltigants] to join parties and present{jlepiercing claims, and courts to adjudicate
them, in any case where a [litiga has an inkling that piercing may be appropriate” woaide
“concerrs for judicial efficiency and econoniy Careccia v. MacragNo. 05CV1628ARR, 2005

WL 1711156, at*5 (E.D.N.Y. July 19, 2003)ut seeHalabi, supra at 101920 (“The general
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set of sanctions rules of civi procedure impose for failure to reasobiatiy as many claims
and parties together in the same disghieuldcounsel toward a requirement that-pérang
be pleaded early in ltigation.”). Theseconcerns are significant

While District of Columbialaw is silent on thespecific issugit has spoken loudly on the
purpose of veipiercing doctrine, repeating throughout the pertinent case law its core
“considerations of justice and equityl"awlor, 758 A.2d at 975Binghamv. Goldberg
MarchesanoKohlman Inc., 637 A.2d 81, 93 (D.C. 1994)uitch, 482 A.2d at 815see also
Labadie 672 F.2d at 96 (inquiring whether “if the acts are treated as those aafrjzgation
alone . .. an inequitableesult [wil] follow”). Justiceand equity demandprocedurakule that
preserves the University’s right to its judgmewithout wasting resources punishing a failure
to predictthe need for veidpiercing In light of Simoris requirement that vejliercing subjects
be named as parties to a suit, and in the absemomibling precedenthe Court holds that
under District of Columbia lawg judgmentwinner, unable to satisfy its judgment against a
corporate adversarypay initiate a fresh actiorseeking veilpiercing againstthe adversary’s
shareholders or purported alter eg@onsequently,ni the event the University is unable to
satisfy its judgment through attachment of assets belonging to the DevelopestieRGCk it
may file aseparate actioreguesting vebpiercing. Any such actiowil be fairly
straightfoward given the instant decision, including the Court's observations regarding the
inadequacy of the Developer’s capitalizatisee supranote 22 and the University mathen be
entitled to theadditional discovery it presently seeks.

This case highlights the injustice that may flow from a rule barringpiegting for
itigants thatfail to join parties and raise \wgilercing at the outset of an action to recover atains

a corporation To the extent the University failed to predict a need forpieriting, the
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Developer is to blame. The Developer touted, to the University and todiig the funds in
the Closeline account as a reason for the University to continue tisnsip with the
Developer, prior to its decision to hand off those funds to PMAS, as it hasndotieli cases.
See supraotes P, 24. The University reasonably could have assumed that a party acting in
good faith and under the microscope of ltigation would not have acted so blateetkde a
judgment against itUnder the rule announced in this case, the cost of the University’s
reasonable but erroneous assumpégrio theDeveloper'shonesty andhtegrity is justly laid at
the feet of the Developer.
V. CONCLUSION

For the aforementioned reasons, Beveloper is not entitled to judgment on its claim,
the University is entitled to judgment on its counterclaim and-garty conplaint, and
judgment is for the second time in this litigatiorentered in favor of the University on the
groundthat its termination of the Ground Lease and the Development Agreemesifecse
and is a permissible forfeiture of all rights of the Developer, andhibadtniversity is entitled to
damages in thamount of $1,475,000along with interest and feé@san amount to be
determinedafterthe submission by the Universitgs requestedeeDef.’s Prop. Findings Fact
Concls. Law { 423, of evidence supporting that award by September 5, 2017

An appropriate @leraccompanies thisdlemorandum Opinion Setting Forth Findings of
Fact and Conclusions of Law.

Date: Augustl4, 2017

/7/% 4

BERYL A. HOWELL
Chief Judge
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	3. The third-party defendant, CastleRock Partners, LLC, is also an LLC in the business of developing real estate, and is headed by Timothy Kissler.  See id.  3; Trial Tr. Day 1 AM at 61:4–17 (Cohen).
	4. The Property.  In December 2008, CastleRock and the University agreed that the University would lease to CastleRock a parcel of land, located at 2112 and 2146 Georgia Avenue NW, which CastleRock would develop for mixed residential and commercial us...
	5. Pertinent Terms of the Declaration of Covenants with the District.  Pursuant to the University’s land conveyance agreement with the District of Columbia, the parcel was subject to a “Declaration of Covenants . . . recorded in the land records of th...
	a) The design of the development was to be consistent with the Development Framework for a Cultural Destination District within Washington, D.C.’s Greater Shaw/U Street adopted by the D.C. Council in 2005.  Declaration of Covenants at 2; see Pl.’s Ex....
	b) The development was required to include a grocery store of no less than 35,000 square feet, unless the District approved a grocery store comprising fewer square feet.  See Declaration of Covenants at 3.
	c) Construction was to commence within twenty-four months of the execution of the Declaration of Covenants and be completed within thirty-six months of said execution.  See id. at 4.  In other words, the development was to be completed in 2011.
	d) The Developer was to enter into a “CBE Agreement” with the District of Columbia Department of Small and Local Business Development “requiring that 20% of the equity and development participation of the Developer be comprised of CBEs,” which are “lo...
	a) retaining Fabrice Vasques of Phillips Realty Capital to prepare a “pro forma document,” which “sets forth all of the construction costs associated with the project; all of the sources where these funds will be coming from to pay for those construct...
	b) retaining an environmental consultant, which determined that the site needed extensive remediation.  See Trial Tr. Day 3 AM at 107:16–24; Pl.’s Ex. 231, Phase II Environmental Site Assessment, 2112 and 2146 Georgia Avenue, NW, Washington, DC;
	c) retaining two retail brokers, beginning in “approximately April or May of 2009,” “to seek retail tenants for the project,” in accordance with the requirements of the Declaration of Covenants.  Trial Tr. Day 3 AM at 110:20–111:21; and
	d) retaining GTM Architects to do “concept drawings and feasibility studies of the entire site.”  Id. at 112:16–113:2.

	7. On January 22, 2010, the University and CastleRock executed a Ground Lease Agreement and a second Development Agreement.  See Joint Ex. 1, Ground Lease; Joint Ex. 2, Development Agreement.  Effective that same day, the University, CastleRock, and t...
	a) The rent payment schedule required the Developer to pay:
	i. $525,000 on January 22, 2010, “which amount shall be deemed earned and is non-refundable notwithstanding any future termination of this Lease for any reason whatsoever,” id. at 5;
	ii. $1,475,000 upon “the earlier to occur of (i) the date on which [the Developer] shall make settlement upon a construction loan for the funding of the costs of constructing the Mandatory Project Improvements (as defined in the Development Agreement)...
	iii. monthly installments of rent thereafter, beginning no later than December 31, 2014, the latest possible “Rent Commencement Date,” at a monthly rate of $95,016.25, subject to (1) a percentage reduction during any period prior to the Rent Commencem...

	b) The Ground Lease provided that, in the event that the Developer should “at any time be in default with respect to any rental payments or other charges . . . and should such default continue for a period of ten (10) days after written notice from [t...
	c) The Ground Lease further provided that the University could recover from the Developer in damages, inter alia, “the worth at the time of award of any unpaid rent . . . that had been earned and is outstanding at the time of such termination” and “th...
	a) In particular, the Development Agreement imposed a number of requirements, in addition to those contained in the Declaration of Covenants, on the Developer, including that:
	i.  the improvements on the parcel would be constructed at the Developer’s “sole expense,” id. at 1;
	ii. because the parcel “is an integral part of the University’s campus, . . . the University requires that the Project Improvements be approved by the University” and “[n]o Work on any of the Project Improvements shall be commenced that is not approve...
	iii. the Developer “shall develop with Contractor, and deliver to the University, a comprehensive, integrated project schedule . . . addressing and setting forth specific dates for the timeline and sequencing of each distinct portion, aspect or phase ...

	b) The 2010 Development Agreement further dictated the timetable for the development of the Property, specifying as follows:
	i. the Developer shall commence construction as provided in the Declaration of Covenants, i.e., by December 17, 2010, and achieve completion by December 17, 2011, or, failing either, shall “pay to the University, upon demand, all penalties, damages an...
	ii. if construction is not commenced by March 15, 2011, the University may “give written notice specifying IN BOLD FACE CONSPICUOUS TYPE” that the Development Agreement and Ground Lease will be terminated if construction does not begin within thirty d...
	iii. “the Developer shall achieve Substantial Completion of all of the Mandatory Project Improvements no later than March 15, 2013 . . . , subject to extensions for additional periods of time equal to time actually lost on account of Unavoidable Delay...


	10. First Amendments.  The same day as the execution of the Ground Lease and Development Agreement, the parties executed amendments to both agreements, effective January 22, 2010, addressing various matters, including environmental remediation of the ...
	a)  the University would, at its own cost, hire a consultant to prepare a remediation report and plan, in coordination with the Developer, and “endeavor to cause the Consultant to complete a draft [remediation plan] by approximately mid-March, 2010,” ...
	b) the Developer would be responsible for implementation of the remediation plan, see id. at 2–3;
	c) the Developer would be responsible for remediation costs up to $750,000, and the University would cover the costs in excess of that amount, see id. at 4–6; and
	d) as a means of facilitating the Developer’s reimbursement by the University for the environmental remediation expenses in excess of $750,000, “the University and the Developer shall establish an escrow account . . . with an escrow agent . . . reason...

	11. Following the signing of the agreements and amendments thereto, the Developer continued to pursue financing for the project.  Siegel testified that “[a]round March or April of 2010, HUD representatives had a site tour” and, after a subsequent meet...
	24. A month later, on March 31, 2011, Stovall represented that the University had undertaken “a considered review of the entire history of the Developer’s interaction with the University since the Project’s inception” and was “prepared to approve the ...
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	a) execution of the Term Sheet itself;
	b) execution of an amendment to the escrow agreement such that the $525,000 paid by the Developer thus far to the parties’ escrow account would be released to the University upon execution of the Term Sheet;
	c) execution of amendments to the Ground Lease and the Development Agreement by April 30, 2012;
	d) commencement of construction by April 15, 2013, with phasing of the project permitted;
	e) automatic termination of the lease if the “Developer fails to break ground by September 15, 2013,” at which point “both parties agree that all actions, by either party, prior to the execution of the Ground Lease Amendment shall not be grounds for l...
	f) “[p]ayment of past due ground rent in the amount of $1,475,000,” with $100,000 to be paid “no later than ten (10) days after execution of th[e] Term Sheet” and “the balance of $1,375,000” to be paid “no later than ninety (90) days after the executi...
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	a) The proposed Termination of Escrow Account provided for the termination of the existing escrow account between the parties and release of the amounts currently in the account to the University.  See id. at 2–3.
	b) The proposed Second Amendment to Ground Lease provided for payment of the $1,475,000 in two installments, one of $100,000 and one of $1,375,000, on “April __, 2012” and “July __, 2012,” respectively.  See id. at 6.
	c) The proposed Second Amendment to Development Agreement took into account the termination of the escrow account, providing that environmental remediation costs in excess of $750,000 would be paid by the University directly to the Developer or any th...
	a) to the proposed Termination of Escrow Agreement, the Developer inserted the precise amount currently in the parties’ escrow account for release to the University, but made no other changes, see id. at 2;
	b) to the proposed Second Amendment to Ground Lease, the Developer inserted a provision amending the definition of “Closing Date” to be contingent on financing, id. at 23; deleted the University’s provisions requiring payment of the $1,475,000 in two ...
	c) to the proposed Second Amendment to Development Agreement, the Developer deleted the portion of the definition of “Unavoidable Delay” providing that inability to obtain financing is not an unavoidable delay, id. at 10; amended the definition of “Co...
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