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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MORGAN DREXEN, INC, et al.
Plaintiffs,
v Civil Action No. 13-0111CKK)

CONSUMER FINANCIAL
PROTECTION BUREAU

Defendant

MEMORANDUM OPINION
(Octoberl7, 2013)

Plaintiffs Morgan Drexen, Inc(*Morgan Drexet) and Kimberly Pisiski (“Pisinski”)
bring this action against Defendant Consumer Financial Protection Burg&&PB” or
“Bureau”) alleging that Title X of the Dod#&rank Wall Street Reform and Consumer Priob@c
Act (12 U.S.C. 88 584%Ft seq. is unconstitutional as a violation of separation of powers
principles. Presently before the Court are Plaintiffs’ [13] Motion for Summary Judgment,
Plaintiffs’ [15] Motion for a Temporary Restraining Order and Prelanyrninjunction Enjoining
CFPB From Prosecuting its Secelfited Action, and Defendant’s [17] Motion to Dismiss or, in

the Alternative, for Summary Judgmeritlpon consideration of the pleadirigthe relevant legal

! Complaint, ECF No. [1] (“Compl.”); Decl. of Walter Ledda, ECF No-2J3(“Ledda Decl.”);
Decl. of Kimberly A. Pisinski, ECF No. {3] (“Pisinski Decl.”); Decl. of Randal Shaheen, ECF
No. [3-5] (“Shaheen Decl.”); PIs.” Mot. for Summ. J., ECF No. [13] (“Pl4SJ”); PIs.” Mot. for
Temp. Restraining Order and Prelim. Inj. Enjoining CFPB from Prosecutirfgeitendriled
Action, ECF No. [15] (“PIs.” PI Mot.”); Mem. of P&A in Supp. of Def.’s Mot. to Dismissjror
the Alternative, for Summ. J. and in Opp’n to Pls.” Mot for Summ. J., ECF Nel][{Def.’s
MTD”); Def.’s Mem. in Opp’n to PIs.” Mot. for Temp. Restraining Order andlifreln.
Enjoining CFPB from Prosecuting its Secdrited Action, ECF No. [18] (“Def.’s Pl Opp’n”);
Pls.” Reply to Opp’n to PIs.” Mot. for Temp. Restraining Order and Prelim. Inj. EngpICFPB
from Prosecuting its Secottdled Action, ECF No. [19] (“Pls.” Pl Reply”); Pls.” Mem. in Opp’n
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authorities, and the record as a whole, the CGRANTS Defendant’s [1J7/Motion to Dismiss
or, in theAlternative, for Summary JudgmenBecause this Court dismisses this action without
reaching the merits of Plaintiffs’ constitutional challenB&intiffs’ [13] Motion for Summary
Judgmentis DENIED WITHOUT PREJUDICE Similarly, because this action is dismissed
without prejudice in its entirety, Plaintiffs’ [15] Motion for a Temporary Restng Order and
Preliminary Injunction Enjoining CFPB From Peasiting its Seconéiled Action is DENIED

AS MOOT.

|. BACKGROUND
A. Factual Background

1. The Consumer Financial Protection Bureauand its Enforcement Powers

On July 21, 2010,the Prsident signed the Doddrank Wall Street Reform and
Consumer ProtectioAct, Pub. L. No. 11203, 124 Stat. 1376 (2010). Title X of the Dedd
Frank Act established the Consumer Financial Protection Buasaan “independent bureau”
within the Federal Reserve System, 12 U.S.C. § 5491(a). The Bisdaskedwith the
responsibility for “ensuring that all consumers have access to marketen®unger financial
products and services and that markets for consumer financial productsnaoedssare fair,
transparent, and competitiveid. § 5511(a).

Pursuanto Title X, the Bureau bears the responsibility for “regulat[ing] the offering and
provision of consumer financial products or services undeféderal consumer financial laws,

12 U.S.C. 8§ 5491§aa corpuf law that includes 18 prexisting statutesnvhich are collectively

to Def.’s Mot. to Dismiss, or in the Alternative, for Summ. J., ECF No. [20] (“PISIDM
Opp’n”); Pls.” Reply to Opp’n to PIs.” Mot. for Summ. J., ECF No. [21] (“Pls.” MSJ Reply”);
Def.’s Reply to Opp’n to Def.’s Mot. to Dismiss, or in the Alternative, for Summ. J., BCF
[22] (“Def.’s MTD Reply”).



referred to as “enumerated consumer laas well as Title X itself.Id. § 5481(12), (14). Title

X prohibits “covered persons” (generally, providers of consumer financial produtteavices,

see id § 5481(6)) from “engag[ing] in any unfair, deceptive, or abusive act or practice” in
violation of Title X or from violating, or offering or providing consumers with @aficial
product or service not in conformity Witfederal consumer financial lawld. 88 5531(a),
5536(a)(1). The Bureau also has the authority to enforce the Telemagddi@pnsumer Fraud
and Abuse Prevention ActTelemarketing Act) “with respect to the offering or provision of a
consumer financial product or service.” 15 U.S.C. § 6105(d). The Telemarketingn&calhye
prohibits “deceptive telemarketing acts or practices and other abusive ted&ntaraacts or
practices,”id. 8 6102(a)(1), and has been implemented by the Federal Trade Commission
through the Telemarketing Sales Rul@d¥R’), 16 C.F.R. Par810, which the Bureau is also
authorized to enforceSeel5 U.S.C. § 6102(c)(2).

Pursuant to the DodBrank Act, he Bureau is empowed to engage in investigations
and bring enforcement actions. 12 U.S.C. § 5562. When conducting investigations, the Bureau
may issue civil investigative demands (“CIDs”), a form of administrative sulgpteat may
direct the recipient to produaccuments or other materials or to provide information or oral
testimony. Id. 8 5562(c). A CID recipient may petition the Director of the CFPB to modify or
set aside the CID, and the CID is unenforceable while such a petition is peidli®$562(f).
Materials submitted in response to a CID are considered confidadtis5562(d), and a
recipient may withhold responsive material based on a “claim of privilet2, C.F.R. 8
1080.8(a). CIDs are not selénforcing, andlitle X does not impose a fing penalty for failure
to comply with a CID. Instead, in the event of noncompliance with a CID, thaBumay file a

petition in federal district court seeking enforcement of the CID. 12 U.S.C. § 5562(e).



The Bureau may bringnforcement actianin either of two forums. First, the Bureau
may bring an administrative proceeding before an administrative law judg& 5563. The
administrative law judge’s recommended decision in the proceeding is subjecteis bgvihe
Director of the CFPB, whose findecision is subject to judicial reviewd. Alternativelythe
CFPB is empowered to commence a cesiforcementaction in federal districtourt. 1d. §

5564.

2. Plaintiffs and the Bureau’s Investigation

Plaintiff Morgan Drexens a Nevada corporation with its principal place of business in
Costa Mesa, California.Compl. § 5. According tdvMlorgan Drexenits business consists of
licensingproprietary saivare to lawfirms and providinghese firms with live support services.
Ledda Decly 2. In the words of it<Chief Executive OfficerWalter Ledda,"Morgan Drexen
provides norattorney paralegal support services to attorneys in the areas of debt resolution,
bankruptcy, personal injury, mass tort litigation, and tax preparatiad. at § 3. Plaintiff
Kimberly Pisinski is an attorney admitted to practice law in Connecti®usinski Decl. 1.
Pisinskidescribes herself amn attorneyclient of Morgan Drexerand claims that she contracts
with Morgan Drexen to provide “neatorney/paralegal services” for her clients as part of her
bankruptcy practiceld. at 3.

In early 2012, the Bureau began investigating Morgan Drexen for possible violations of
the TSR, the Dod#rank Act, and other laws. Compl. 1 39. On March 13, 2012, CFPB issued
a CID to Morgan Drexerseeking records related to its debt settlement businessShaheen
Decl. § 4, Ex. 1 (Civil Investigative Demand) The information requested included
communications between Morgan Drexen and associated attorneys concerning atientsy

and various personal financial dat&haheen DeglEx. 1 Morgan Drexen responded the



CID on April 13, 2012. Id. at § 6 Ex. 3 (First Response of Morgan Drexen, Inc. to Civil
Investigative Demand) As the nvestigation proceedethe CFPB soughtecords from third
parties anddeposed various officers of Morgan Drexen, includieglda. Id. at {1 3437. In
addition, as part of the investigative process, the Bureau sought documents frcan Moggen
relating to Pisinski’'s clients.Pisinski Decl. | 4. Pisinski asserts that she has not authorized
Morgan Drexen to produce these documents, which she believes are subject to thedigotney
privilege. Id. at 11 45.

On April 22, 2013, upon the conclusion of its investigatibe, Bureau advised Morgan
Drexeris counselvia letter that it wasonsideringbringing an enforcement actioragainst the
company ad Ledda. Shaheen Decl. | 38, Ex. (R2tter from Wendy Weinberg to Randal
Shaheen) Specifically, the letter stated that “the CFPB’s Office of Enforcementrisidering
recommending that the Bureau take legal action against your clients MorgaenDhc., and
Walter Ledda . . . the staff expects to allege that your clients violateidr&et031 and 1036 of
the Consumer Financial Protection Act, 12 U.S.C. § 5536 and the Telemarketing Sal&8 Rul
C.F.R. 8 310. In connection with the contemplated action, the staff may seek injunctive and
monetary relief against your clients.’Id. On May 8, 2013, Morgan Drexen responded with a
written submission making factual, statutory, and First Amendment argumentghjothe
Bureau should not file an enforcemetion against it.Id. at 39 Ex. 33(Letter from Randal
Sheehan to Lucy Morris).

B. Procedural History

On July 22, 2013, Morgan Drexen and Pisinski filed this lawsuit, alleging that “Title X of

the DoddFrank Act violates the Constitution’s separation of powers.” Compl. 1 BRROntiffs

seek permanemnnjunctiverelief as well as a declaration that “the provisiohshe DoddFrank



Act creating and empowering the CFPB” are unconstitutional. Compl. a@laintiffs initially
accompanied their Complaint with a Motion for a Preliminary Injunctiddee Motion for
Preliminary Injunction and Request for Oral Argume&ntrsuant to LCvR 7(f) and LCvR 78.1
and a Hearing Pursuant to LCVR 65.1(d), ECF No. B¢wever, after otthetecord telephone
hearings with the Court on July 24d July 25, 2013 laintiffs agreed to withdraw their motion
for preliminary injunctive rief and insteacklected toproceed with expedited briefing on the
merits of their complaint.SeeOrder (July 25, 2013), ECF No. [8]. During the July 25, 2013
telephone hearing, the following exchange occurred between the Court and courtkel for
Bureau

THE COURT: . . . Can | make an assumption that from the defendant’s

perspective sine you indicate thattlie civil investigative dmands] were not

selfenforcing, that during this period of time you would not be filing an

enforcement action?

MR. COLEMAN: Your Honor, that determination is not mine to make.

THE COURT: Okay.

MR. COLEMAN: | don’t know the answer to that.

THE COURT: It would be helpful to obviously have some sense of whether

you’re doing it in terms of the context of how long a period of time. | indicated

that this would be an expedited schedule and | would make an expedited decision.

It would be helpful, probably, not to have an enforcement action, which they’re

claiming is unconstitutional, going on at the same time. That waguestion.

MR. COLEMAN: Your Hmor, | understand your concern. .\We have not yet

determined whether or not to file an enforcement action, and | can’t commit to

what wewill do in that regard during the course of our briefing here.

THE COURT: Okay. Al right. Well, whenever you make a decision about it, it
would be helpful if you let the Court know.

MR. COLEMAN: Of course, Your Honor, . . .



Transcript of July 25, 2013 Conference Call 5:106:11 (emphasis added).Plaintiffs
subsequently filed the[13] Motion for Summary Judgment on August2013.

On August 20, 2013, pursuant to its authority to bring enforcement actions under 12
U.S.C. § 5564(a) and 15 U.S.C. 88 6102(c)(2) and 6105(d), the CFPB filed a complaint against
Morgan Drexen and Leddm the United States District Court for the Central District of
California. See CFPB v. Morgan Drexen, Indo. 8:13cv-1267(C.D. Ca.) (JLSJEM). Based
on the CFPB’syearlong investigation of Morgan Drexenhis complaint alleges violations of
the TSRand the Doddrank Act’'s prohibition on deceptive acts and practices, including the
provisions highlighted in the Bureau’s April 22, 2013 letter to Morgan Drexgmplaint § 1,
CFPB v. Morgan Drexen, In&No. 8:13ev-1267 (C.D. Ca.) (JLSEM). Specifically, the Bureau
allegesthat Morgan Drexen andedda violated federal laws by charging consumers illegal up
front fees for debt relief services and deceiving consumers about the likeliteddtidy would
become debtree by working with Morgan Drexenld. at 1 5560. In this enforcement action,
the CFPB seeks injunctive relief, consumer redress, and civil monetaryigsenimt at { 100.

The CFPB advised this Court of this suit on the date of its filing, and noted that it wddidsa

the significaace of its enforcement action in its memorandum of points and authorities opposing
Plaintiffs’ motion for summary judgment . . . .SeeNotice by Consumer Financial Protection
Bureau, ECF No. [14].

On August 22, 2013, two days after the CFPB commerteedCtlifornia enforcement
action, Plaintiffs filed their [15] Motion for a Temporary Restraining @rded Prelninary
Injunction Enjoining CFPBfrom Prosecuting its Secotkdled Action in this Court In this

motion, Plaintiffs requesthat the Court issue a preliminary injunction preventitPB from



moving forwardwith the California actioruntil this Court hasesolved this firsfiled matter?
On August 27, 2013, Defendant filets [17] Motion to Dismiss or, in the Alternative, rfo

Summary Judgment.

IIl. LEGAL STANDARD

Defendant mow&to dismiss the Plaintiffs’ Complaint under Fed. R. Civ. P. 12(diyd)
lack of subject matter jurisdiction and Fed. R. Civ. P. 12(b)(6) for failure to statena claithe
alternative, theygeek summary judgment pursuant to Fed. R. Civ. P. 56 on Plaintiffs’ claims that
the Bureau’s structure violates separation of powers principles.

To survive a motion to dismiss pursuant to Rule 12(b)(1), the plaintiff bears the burden of
establishing thathe court has subject matter jurisdiction over its claMams Against Mercury
v. FDA 483 F.3d 824, 828 (D.C. Cir. 2007). In determining whether there is jurisdiction, the
Court may “consider the complaint supplemented by undisputed facts evidencecerotie or
the complaint supplemented by undisputed facts plus the court’s resolution of disptged fac
Coal. for Underground Expansion v. Mineta33 F.3d 193, 198 (D.C. Cir. 2003) (citations
omitted). “Although a court must accept as true aliualcallegations contained in the complaint
when reviewing a motion to dismiss pursuant to Rule 12(b)(1),” the factual ellegat the
complaint “will bear closer scrutiny in resolving a 12(b)(1) motion than in resobvibhg(b)(6)
motion for failure tostate a claim.”Wright v. Foreign Serv. Grievance B&03 F.Supp.2d 163,

170 (D.D.C. 2007) (citations omitted).

2 Although styled as a motion for a preliminaryuingtion, Plaintiffs’ motion based its arguments
for an injunction on firsto-file considerations rather than the traditional factors for preliminary
injunctive relief. SeeWinter v. Natural Res. Def. Council, In&55 U.S. 7, 20, 129 S.Ct. 365,
172 L.Ed2d 249 (2008) (holding that@aintiff seeking a preliminary injunction must establish
that (1) it is likely to succeed on the merits, (2) it is likely to suffer irreparaduen in the
absence of preliminary relief, (3) the balance of the equitiesitipss favor, and (4) an
injunction would be in the public interest).



Pursuant to Federal Rule of Civil Procedure 12(b)(6), a party may move to dismiss a
complaint on the grounds that it “fail[s] to statel@rm upon which relief can be granted.” “[A]
complaint [does not] suffice if it tenders ‘naked assertion[s]’ devoid of ‘furflaetual
enhancement.’ "Ashcroft v. Igbal 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d (2689)
(quoting Bell Atl. Corp. v. Twomblgy550 U.S. 544, 557, 127 S.Ct. 1955, 167 L.Ed.2d 929
(2007)). Rather, a complaint must contain sufficient factual allegations that, if accepteca
“state a claim to relief that is plausible on its facBlombly,550 U.S. at 570. “A claim has
facial plausibility when the plaintiff pleads factual content that allows thetdo draw the
reasonable inference that the defendant is liable for the misconduct alllegpad, 556 U.S. at
678. In deciding a Rule 12(b)(6) motion, a court may consider “the facts alleged in the
complaint, documents attached as exhibits or incorporated by reference intpkint,” or
“documents upon which thplaintiff s complaint necessarily relies even if the document is
produced not ¥ [the parties].”"Ward v. D.C. Dep’t of Youth Rehab. Servé8 F.Supp.2d 117,
119 (D.D.C.2011) (citations omitted).Furthermore, and of particular relevance here, when a
plaintiff seeking declaratory and injunctive relief has an “adequate remealy fatr lthe asserted
violation of his constitutional rights,” the claim must be “dismissed for lack gesumatter
jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1) and for failutateo & claim
pursuant to Federal Rule of Civil Procedure 12(b)(&)¢€itner v. United State¥25 F.Supp.2d
36, 43 (D.D.C. 2010).

Pursuant to Fed. R. Civ. P. 56(d)t]he court shall grant summary judgment if the
movant shows that there is no genuine dispute as to any material fact and theisnenahed
to judgment as a nmtatr of law.” When considering a motion for summary judgment, the court

may not make credibility determinations or weigh the evidence; the evidence mustlyred



in the light most favorable to the nonmoving party, with @dtifiable inferences drawn in his
favor. Anderson v. Liberty Lobby, Inc477 U.S. 242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). The mere existence of a factual dispute, by itself, is insufficledtat summary
judgment.See Liberty Lobhy477 U.S. a48 “Only disputes over facts that might affect the
outcome of the suit under the governing law will properly preclude the entry of symmar
judgment.” Id.
lll. DISCUSSION

The CFPB argues that this Court should decline to exercise jurisdiction in #eis ca
First, it argues thdtecauséMorgan Drexen can obtain complete relief on its constitutional claim
in the currently pending enforcement action in the Central District of Qabfanjunctive and
declaratory relief in this Court would be inappromiatDef.’s MTD at 1122. Second, the
Bureau contends that Pisinski lacks Article 11l standing to press her claithsiCourt. Id. at
22-24. The Court finds both of thesmntentionspersuasive, and Plaintiffs’ arguments to the
contrary unavailing. Accordingly, this Cdudismisses this mait without prejudicein the
Bureau’s favomwithout addressing the merits of Plaintiffs’ constitutional challenge to the CFPB.

A. Injunctive Relief

As the Supreme Court has repeatedly cautioned, “[a]n inpumd8 a drastic and
extraordinary remedy, which should not be granted as a matter of colvEmsanto Co. v.
Geertson Seed Farm$30 S.Ct. 2743, 2761, 177 L.Ed.2d 4@010). See also Weinberger v.
RomereBarcelg 456 U.S. 305312 102 S.Ct. 1798, 72 L.Ed.2d 91982) (noting that “[a]n
injunction should issue only where the intervention of a court of equity ‘is essentialdn or
effectually to protect property rights against injuries otherwisemediable.””) (quoting

Cavanaugh v. Loonep48 U.S. 453, 456, 39 S.Ct. 142, 63 L.Ed. @®M19)). Indeed, “[ijtis a

10



‘basic doctrine of equity jurisprudence that courts of equity should not act . . . whaohney
party [1] has aradequate remedy at law af2] will not suffer irreparable injury if denied
injunctive relief.”” Morales v. Trans World Airlines, Inc504 U.S. 374, 381, 112 S.Ct. 2031,
119 L.Ed.2d 157(1992) (quotingO’Shea v. Littleton414 U.S. 488, 499, 94 S.Ct. 669, 38
L.Ed.2d 674 (197))(bradkets added)

As the Bureau points out, Morgan Drexen has shown neither the absence of aneadequat
remedy at law nor the existence of irreparable h&mjunctive relief is denied Def.’s MTD at
11-17. First, Morgan Drexen has an adequate remedy to address its claims of thesBureau
unconstitutionality. Plaintiff can move to dismiss gfending enforcement action in the Central
District of California on the grounds that the Bureau is unconstitutional as a violation of
separation of powers. “Where a party, if his theory of the controversy is tcdrasca good
defence at law to ‘a purely legal demand,” he should be left to that means of datehsehas
no occasion to resort to a court of equity for relief . . Phoenix Mut. Life. Ins. Co. v. Bay, 80
U.S. 616, 62320 L.Ed. 501(1871). Similarly, Morgan Drexen has not establisheddbaying
it injunctive relief here andequiring it to raise its constitutional challenge as a defense in the
enforcement proceeding would constitute irreparable harm. Indeed, anylleged &y Morgan
Drexen here can be remedied by a favorable ruling in the California Court. o\oreas
Defendant points out, any previous harm caused by the Bureau’s compiedstigation is not
properly remedied byrospective injunctive reliehbsent a showing that the harm is likely to
recur See Coal v. Mercurifree Drugs v. Sebeliuy$671 F.3d 1275, 1280 (D.C. Cir. 2012)
(“Even if a plaintiff has suffered past harm from the kind of conduct the suit &eekgoin, the
plaintiff must establish a real and immediate threat that the-peyducing conduct will recur.”)

(internal citation omitted The only harm caused by a denial of the instant injunctive relief

11



sought here would be additional litigation cost, ddurts have uniformly recognizeithat
‘[m]ere litigation expense even substantial and unrecoupable cost, does not constitute
irreparable injury.” McGinn, Smith & Co. v. Fin. Indus. Regulatory Auff86 F.Supp.2d 139,

147 (D.D.C. 2011) (quotinfenegotition Bd. v. Bannercraft Clothing Co415 U.S. 1, 24, 94
S.Ct. 1028, 39 L.Ed.2d 143974). See also I.A.M. Nat. Pension Fund Benefit Plan A v. Cooper
Indus., Inc, 789 F.2d 21, 25 (D.C. Cir. 1986) (“Formidable as it is, the cost and delay associated
with modernday litigation simply does not establish irreparable harmlif) light of these
considerations, providing Plaintiff the opportunity fbe “drastic and extraordinary remedy” of
injunctive relief in this Court is plainly impropemMorgan Drexemmay raise its constitutional
challenge as a defense in the pending enforcement action in the Centret bistalifornia.

In the parallel case dbeaver v. SeymouB22 F.2d 66, 71D.C. Cir. 1987), the D.C.
Circuit reached the identical conclusion, declining to adjudi@atenstitutional challenge based
on separation of powerwhen such a claim coulthe raised as a defense in a pending
enforcement action. Deaver involved a former White House Deputy Chief of Staff under
investigation for illegal lobying activities Id. at 67. After being warned by the independent
counsel investigating the matter that an indictment against him was being soughtjniifé pla
filed a civil complaintin this court alleging that the Ethics in Government Atbm which the
independent counsel drew his authority) was unconstitutional as a violation of sepafati
powers. Id. In his complaint,the plaintiff sought a declaratory judgment and an injunction
barring theindependent counsel from obtaining an ataient, claiming that in the absence of
such relief, he would suffer irreparable harm in the form of “continuing destructionsof hi
business,’ ‘injury to his reputation and dignity,” and ‘the expenditure of substarstalroes in

his defense.” Id. at 6/-68. The D.C. Circuit rejected Deaver’s request for injunctive relief,

12



concluding that he could raise his separation of powers challenge to the provision as a
preliminary defense in theltimate prosecution. “[A] federal prosecutor typically brings case
only in federal court, thereby affording defendants, after indictment, a fédaral in which to
assert their defensesincluding those based on the Constitutiohd. at 69. A contrary result,
allowing “ancillary equitable proceedings” by “[p]rogpee defendants,” would “encourage a
flood of disruptive civil litigation.” Id. at 71.

The DeaverCourt grounded its conclusion on two considerations applicable Rés,
allowing the plaintiff to independently raise a constitutional challenge thatsels®d as a
defense in a pending enforcement action would frustrate the final judgmentidulat 70.
While a plaintiff unsuccessful in seeking injunctive relg the constitutional issue could
immediately appeahis adverse decisiom denial of a Rule 12(bhotion on the constitutional
defense in the enforcement action would not be immediately appeatsddeAm. Fed. of Gov't
Emps. Local 1 v. Ston&02 F.3d 1027, 10380 (9th Cir. 2007) (notinghe “general rule that
defendants are not entitled to interlocutory appellate review of a districtscdenial of a Rule
12(b)(6) motion”). Second, and more importangdgrmitting “ancillary equitable proceedjs’
on constitutional defenses would contravelang-standing principles of constitutional
avoidance. Deaver 822 F.2d a71. As theDeavercourt noted, aurts“have an obligation to
avoid constitutional questions if at all possibleld. (citing Ashwander v. Tennessee Valley
Auth, 297 U.S. 288, 3488, 56 S.Ct. 466, 80 L.Ed. 6§2936) (Brandeis, J., concurring). “This
principle is particularly strong when the constitutionality of a federal stauthallenged.” Id.
Here, Morgan Drexen puopts to reserve additional defenses to the CFPB’s enforcement action,
including a series of neconstitutional statutorgdefenses.SeeCompl. at 2621. Permitting all

of these defenses to be adjudicated simultaneously in the California enforcatemtvould

13



serve important principles of constitutional avoidance, allowing that court to rdbelv&sue in
Morgan Drexen’s favor without addressing the constitutional question raised Heee.
Escambia County v. McMillam66 U.S. 48, 51, 104 S.Ct. 1577, 80 L.Ed.2d13B4) (“It is a
well established principle governing the prudent exercise of this Court'sdigtron that
normally the Court will not decide a constitutional question if there is some @gitiend upon
which to dispose of the case.”).

Morgan Drexerattemps to distinguishDeaveras limited to the criminal context, arguing
that the case has no application outside of attempts to enjoin pending criminabprgsePls.’
MTD Opp’n at15-17. The Court finds this contention unavailing. As the Bureau points out, the
equitable considerations underlying theaverdecision apply equally in the civil enforcement
context. Def.’'s MTD Reply at 4.Just as théeavercourt concluded that Federal IRuof
Criminal Procedure 12(b) provided Mr. Deaver an opportunity to raise his constitutiona
argumentas a preliminary defens®eaver 822 F.3d at 70sotoo here Federal Rule of Civil
Procedure 12(b)(6) provides Morgan Drexen an adequate remedy for adjudication of its
separation of powers challeng8imilarly, the principles of constitutional avoidance and respect
for the final judgmentule animating theDeaverdecision carry equal weight in the civil context.
Moreover, althougiDeaverdid not involve a parallel state court proceeditige courtthere
noted thatits decision was closely tied to principles 6bungerabstention and the “basic
doctrine of equity jurisprudence that courts of equity should not act, and partiaiatid not
act to restrain a criminal prosecution, when the moving/fhea$ an adequate remedy at law and
will not suffer irreparable injury if denied equitable relieDeaver 822 F.2d at 71 (Ginsburg,
D.H., concurring) (quotingyounger v. Harris401 U.S. 37, 434, 91 S.Ct. 746, 27 L.Ed.2d 669

(1971)) Importantlyin this respectthe Supreme Court has extendgazlingerabstention to the

14



civil enforcement context, further blurring the distinction between criminal pubeacand civil
enforcement that Morgan Drexen seeks to draw h8ee Trainor v. Hernande431 U.S. 434
444,97 S.Ct. 1911, 52 L.Ed.2d 4@8®77)(holding that “the principles of ounger. . . are broad
enough to apply to interference by a federal court with an ongoing civil enforceatient .a. .
brought by the State in its sovereign capacity.”Accordingly, the Court findsDeaver
controlling in this context.

Next, Morgan Drexen arguesore broadly that its challenge should be heard because it
constitutes a facial constitutional challenge to the agemeybling statuteand facial challenges
are “presumptively reviewahle Nat'l Ass’n of Home Builders v. U.S. Army Corps of Eng'’rs
440 F.3d 459, 464 (D.C. Cir. 2006Y.et all of thecases cited by Brgan Drexeron this point
involve when and whethestatutory authorization for judicial revieaf agency actiorpermits
plaintiffs to bring their constitutional challengeSee e.g.,Free Enterprise Fund v. Public Co.
Accounting Oversight Bd130 S.Ct. 3138, 3150, 177 L.Ed.2d 7@610)(considering whiher
“the statutes providing for judicial review of Commission action . . . previ#intfee District
Court from considering petitioners’ claimsHettinga v. United State$60 F.3d 498, 506 (D.C.
Cir. 2009) (addressingwvhether petitioners were required éxhaust administrative remedies
before bringing their constitutional challeng&en. Elec. Co. v. E.P.A360 F.3d 188, 1904
(D.C. Cir. 2004)determining whether 8113(h) of the Comprehensive Environmental Response,
Compensation, and Liability Act “bar[s] penforcement review of facial constitutional
challenges”) Elk Run Coal Co. v. U.S. Dep’t of Lahd304 F.Supp.2d 8, 21 (D.D.C. 2011)
(holding that the Mine Act’s provision requiring administrative exhaustibany citation o
order of the Mine Health Safety Administration did not apply to a constitutionaknigallto the

Mine Act). In the cases cited by Plaintiffs, courts undertakesg¢parate and distinajuestion of
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whether “the ‘statutory scheme’ [at issue] displays a ‘fairly discerniloient to limit
jurisdiction, and [whether] the claims at issue ‘are of the type Congreaslaaté¢o be reviewed
within th[e] statutory structure.”Free Enterprise Fund130 S.Ct. at 3150 (quotinghunder
Basin Coal v. Reighb10 U.S. 200, 207, 212, 114 S.Ct. 771, 127 L.Ed.2(1294)). Here, the
inquiry into whether Morgan Drexen is entitled to injunctive relefnot one of statutory
interpretation, butrather requireghe application of longtanding equitable principlesThe
Court must simply assess: (1) whether Plaintiff has an adequate remady ahd (2) whether
the denial of injunctive relief would cause iRtdf irreparable harm.

Plaintiffs relyheavily on selective quotations frothe Supreme Court’s opinion Free
Enterprise Fundor their argumentthat they need not raise their constitutional challenge as a
defense in the pending enforcement acti®@ePls.” MTD Opp’n at 710, 1718. However,as
noted, be language cited by Plaintiffs comes in the context of the Court’s discussidreibfen
“the statutes providing for judicial review of [agency] action . . . prevent[ed] thedDiSourt
from considering petitioner claims” and whether a statutory provision in the Sarb@xésy
Act requiring that issues be raised initially before the aggmoyided “an exclusive route to
review.” Free Enterprise Fund130 S.Ct. at 3150.Concludng that theplaintiffs were not
required toraise their constitutional challenge before the agency prior to bringing sedenaf
court, the Court did not address, much less menti@nejuitable factors that guide thidourt's
decisionto allow adjudication of tils issue inanotherfederal court Id. at 3151 (“We therefore
conclude that 8 78y did not strip the District Court of jurisdiction over these ¢laimeh are
properly presented for our review.”Plaintiffs’ extensive citation té-ree Enterprise Funds

thereforeunpersuasive.
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Indeed Plaintiffs’ attempt to create a special category of review for facial constialti
challengesfails to address théinding precedent ofDeaver As with Morgan Drexen’s
challenge,Deaver involved a facial constitutimal challenge to a federal statute based on
separation of powers principle822 F.2d at 67.Yet, contrary to Plaintiffs’ claimghe fact that
the plaintiffin Deaverraised a facial constitutional challenge did not strengthen the argument for
review. Rather, under principles of constitutional avoidancenderminedthe argument for
injunctive relief. “That [Plaintiffs’] challenge is a serious one with-fangingand troubling
constitutionalimplications does not support [their] argument for accelerated and unorthodox
judicial review. Indeed, isubstantially weakens” Id. at 71(emphasis added)Accordingly,
the Court rejects Morgan Drexen’s argument that facial constitutionaknbelt represent an
exception to general principles of equity.

More generally,Plaintiffs contend that denying them injunctive reliaf this Court
permitsthe CFPB to adjudicate constitutional challenges “on its own térfs.” MTD Opp’'n
at 911, 2123. Plaintiffs argue thatf the Court were to reject their claim for injunctive relief on
jurisdictional groundsit would mean that any plaintiff seeking to challenge the constitutionality
of the CFPB would be at the Bureéa mercy. If a plaintiff daredo bring a constitutional
challenge, the Bureawould simply bring a subsequent enforcement action and force the
plaintiff to become a defendant. Alternatively, a plaintiff would be forcealatt for the CFPB
to bring anenforcement actiom order to have its constitutional claim adjudicatdthe Court
considers theseredictionssomewhat of an exaggeratiorin this particular factual scenario,
where a pending enforcement action provides Morgan Drexen an adequate opportasty to
its constitutional challenge without subjecting it to irreparable harm, the Condudes that

injunctive relief is plainly inappropriate. Such a result hardbyiresthatall plaintiffs seeking
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to challenge the CFPB’s constitutionalilgust do so as a defense in a Bureau enforcement
action. Constitutional challenges cdand likely will) be brought in myriad other situations,
such as where the agency does not bring an enforcement action or in a challaggaedy
rulem&ing. Moreover, the Court presumes that agency enforcement actions are brayagd i
faith and that the Bureau will not simphyanufacturea spurious enforcement action in order to
turn a constitutional plaintiff into an enforcemeniefendant. Accordingly, irhis specific
context,where another federal court action provides Plaintifadequate remedyand the denial
of injunctive relief would notsubjectthem to irreparable harm, this Court concludes that
injunctive relief is unwarranted.

B. Declaratory Relief

The Declaratory Judgment Act provides that “in a case of actual controversy its
jurisdiction . . . any court of the United States . . . may declare the rightstfzer legal relations
of any interested party seeking such declaration, whether odiurtber relief is or could be
sought. Any such declaration shall have the force and effect of a final judgment @ aedre
shall be reviewable as such.” 28 U.S.C. § 2201(a). As the use of the word “may” suggests,
“[t] his language is permissive, noandatory: even when a suit otherwise satisfies subject matter
jurisdictional prerequisites, the Act gives courts discretion to deteriwimether and when to
entertain an action.”Swish Mktg., Inc. v. FT 3669 F.Supp.2d 72, 76 (D.D.C. 2009) (quoting
Wilton v. Seven Falls515 U.S. 277, 282, 115 S.Ct. 2137, 132 L.Ed.2d (2895)). See also
Medlmmune, Inc. v. Genentech, [f®49 U.S. 118, 136, 127 S.Ct. 764, 166 L.Ed.2d @007)
(the Declaratory Judgment Act “has long been understood ‘to confer on federal coguis uni
and substantial discretion in deciding whether to declare the rights of litiégt®ting Wilton,

515 U.S. at 286).

18



“In deciding whether to exercise its permissive jurisdiction over deolgraictions, a
court may consider ‘equitable, prudential, and policy argumen®&uwish Mktg 669 F.Supp.2d
at 76 (quotingMedimmung549 U.S. at 136). “There are no dispositive factors to consider in
this analysis.” Comm. on the Judiciary v. Mier§58 F.Supp.2d 53, 95 (D.D.C. 2008). Rather,
the D.C. Circuit has identified a set of factors to guide the inquiry:

Among the factors relevant to the propriety of granting a declaratory judgneent ar

the following: whether it would finally settle the comiersy between the parties;

whether other remedies are available or other proceedings pending; the

convenience of the parties; the equity of the conduct of the declaratory judgment

plaintiff; prevention of “procedural fencing”; the state of the recore;d&gree of

adverseness between the parties; and the public importance of the question to be

decided.
Hanes Corp. v. Millard531 F.2d 585, 591 n. 4 (D.C. Cir. 1976). THw@nescourt also noted
that “[tlhe anticipation of defenses is not ordinarily a proper use ofl¢ictaratory judgment
procedure” asfi] t deprives the plaintiff of his traditional choice of forum and timing, and it
provokes a disorderly race to the courthdusg81 F.2d at 592-93.

Here, “the balance of the relevant factors counsgtsnat exercising jurisdiction over
this action.” POM Wonderful LLC v. Federal Trade Commissi884 F.Supp.2d 40, 44 (D.D.C.
2012). First, adjudication of this proceeding will not “finally settle the controversydsen the
parties.” Hanes 531 F.2d at 591 n. 4Morgan Drexen argues that if the Court were to grant it
the declaratory relief sought and declare the CFPB unconstitutional, then therniZali

enforcement action would be mooted, resolving the entire controversy betweertit®e pis.’

MTD Opp’n at 19. Yet in applying this factor, “[tlhe Court cannot assume . . . thdk iesolve

% Morgan Drexen questions the application of Hwnesfactors here, arguing that the cases
applying these factors are distinguishable because they did not involve faciatutond
challenges to an agency’s enabling statute. Pls.” MTD Opp’n-4818The Court rejects this
argument, as nothing in any of the cases cited by either party indicates shealyisis is any
different in cases involving facial constitutional challenge a federal administrative agency’s
enabling statute.
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the merits of [Plaintiffs’] complaint in [their] favor.'Swish Mktg.669 F.Supp.2d at 77ndeed,

if the Court were to decide against Morgarexen then nothing in the California litigation
would be settled. By contrast,the Court declinegurisdiction here, theboththe enforcement
action and the constitutional claioould be adjudicated in a single proceeding in the Central
District of California. “In the discretionary balance which this court holds, avoidance of
piecemeal litigation weighs in favor of dismissalGov't Employees Ins. Co. v. Riyas/3
F.Supp.2d 12, 15 (D.D.C. 2008). Hedésmissal would provide a more efficient vekifor the
resolution of the partieselateddisputes’ Particularly in an era when government resources are
scarce, “it would not be prudent for this Court to expend limited judicial resourcesoloere
issues which would not fully resolve the plaintiffs’ claimRoth v. D.C. Courtsl60 F.Supp.2d
104, 110 (D.D.C. 2001).

Furthermore, and relatedly, this Court gives strong weight to the faciothat tfemedies
are available” and that there are “other proceedings pending” in which these claymsem
resolved. Hanes 531 F.2d at 59In.4. Here, Morgan Drken will be able to raise its
constitutional claim in the enforcement proceeding in the Central District of a&ifd'Where
a pending coercive action, filed by the natural plaintiff, would encompasisealssues in the
declaratory judgment action, ghpolicy reasons underlying the creation of the extraordinary
remedy of declaratory judgment are not present, and the use of that remedy igiathjusti
Swish Mktg.669 F.Supp.2d at 80 (quotidgnSouth Bank v. Dal&86 F.3d 763, 787 (6th Cir.

2004). As discussed, the pending Califorreaforcementproceedingbased on the CFPB’s

* Morgan Drexen correctly points out that Pisinski is not a defendant in the Gialifawsuit
and that the California court cannot adjudicate her claims if this action is disnfdsedMTD
Opp’n at 18. Nevertheless, because this Court concludfes, that Pisinski lacks standing to
bring her claims against the Bureau and that she is not properly a plaintiff isuthider
absence from the California litigation does not bear on the declaratory judgnaaTdigl
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investigation of Morgan Drexenffers the potential to addre#ise issueraised inPlaintiffs
declaratory judgment actionBy contrastthis Court isconfined to addressingnly this single
issue rather than the complete controversy between the parAesordingly, this factor also
counsels against exercising jurisdiction to gietlaratory relief.

The third factor— the convenience of the partiesdoes not clearlyavor either side.
Plaintiffs argue that because their counsel and the CFPB are located inttio¢ @i€olumbia,
and the investigation at issue took place hielis,more convenient for the parties to litigate the
constitutional question herePls.” MTD Opp’'n at 20. The CFPB, by contrast, contends that
because Morgan Drexen, its employees, and its records are located in tla District of
California, the action is more properly adjudicated there. Def.’s MTD Raply Furthermore,
they arguethat adjudicating this matter in one forum as opposed to two would also be more
convenient for the partiesld. Since both sides raise arguments that one forum would prove
more convenient, this factor does not cut in favor of either party.

Yet althoughthis factor is neutral, the next two factershe equity of the conduct of the
declaratory judgment plaintiff and the prevention of “procedural fefieifgvor dismissal. “In
examining whether to resolve a declaratory judgment action, ‘courts take a elmovi
declaratory plaintiffs who file their suits mere days or weeks before theieauits filed by a
‘natural plaintiff and who seem to have done so for the purpose of acquiring abiavora
forum.” Swish Mktg.669 F.Supp.2d 72, 78 (quotidgnSuth 386 F.3d at 788)Here,Morgan
Drexen argues that it acted with the “utmost equity”, filing suit prior to the C-PRBiation of
its enforcement action and before a final determination as to enforcement wasagelerPis.’

MTD Opp’n at 2021. Yet the record reveals that at the time of filing suit, Morgan Drexen was

aware of the likelihood of a Bureau enforcement action. Shaheen Decl. § 38, Ex. 3Zr(uatter
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Wendy Weinberg to Randal Shaheen). Indeed, at the conclusion of the Bureattngear
investigation of Morgan Drexen, the Bureau informed Morgan Drexen’s counsel that “[
Bureau’s Office of Enforcement] expects to allege that your slieisdlated Sections 1031 and
1036 of the Consumer Financial Protection Act, 12 U.S.C. § 5536 arfcekbymarketing Sales
Rulgl6 C.F.R. 8 310.1d. These were the very claims ultimately brought in the California
actionfiled mere weeks after this suitMoreover, #hough Plaintiffs point to statements from
CFPB counsel i conference callith the Court that CFPB had “not determined whether or not
to file an enforcement action,” tHarger context of this conversation reveals that the Bureau,
when questioned by the Court, reserved its right to bring an enforcement actiganptosthe
letter advising Plaintiffs’ of their alleged infractionSeeTranscript of July 25, 2013 Conference
Call at 5:166:11. Accordingly, it strains credulity for Plaintiffs to argue they were not onenoti
of a potential enforcement suit, particularly on the heels of algagrinvestigatior.

Relatedly, the Court considers declaratory relief inappropriate here bebéargian
Drexen is essentially asking for adjudication of an anticipatory defefssehe D.C. Circuit has
noted, “[t]he anticipation of defenses is not ordinarily a proper uskeeofleclaratory judgment
procedure. It deprives the plaintiff of his traditional choice of forum and tinaing) it provokes
a disorderly race to the courthouseHanes 531 F.2d at 59293. Here, Morgan Drexen’s
constitutional challenge is an anticipgtalefense to the Bureau’'s enforcement actibrdeed,

the Bureau can hardly enforce the TSR and the Baoddk Act against Morgan Drexen if it is

® This finding of “procedural fencing” is further supported by the fact that Plairfffsear to be
engaging in some measure of forum-shoppwty their suit. Plaintiffs explain their desire to
have this matter adjudicated here by pointing to the fact that “the D.C. Circtiitehamost
experience with constitutional issues affecting federal administrative agénBiss Pl Reply at
10. While there are certainly worse examples of foglmpping, Plaintiff still seeks to have this
matter adjudicated in the forum of its choosing, depriving the Bureau of the choaceroffor

its enforcement actionthe Ninth Circuit.
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ab initio unconstitutional. Although Morgan Drexen argues that this challenge is not groperl
considered alefensethis argument is unavailing. “Aefense is ‘a reason why the plaintiff
should not recover or establish that which he seeks by his complaint,” and thattls wkat
[Morgan Drexen] is asserting hereSwish Mktg. 669 F.Supp.2d 80 (quotinBLACK’S LAW
DICTIONARY (8th ed. 2004)). Morgan Drexen’s constitutional challenge plainly meets this
standard.

To be sure, certainonsiderations in thélanesanalysis favor adjudication of Morgan
Drexen’s request for declaratory relief. The state of the record is attvanced in this Court,
where the parties have filehd fully briefedcrossmotions for summary judgmentyet, while
denying Morgan Drexen @eclaratory judgment will postpone the resolution of this dispute, the
delay is not severe. Upon this ruling, Morgan Drexen can file a motion to dismithe
California action, asserting its constitutional challenge to the CFPB undaaFBdée of Ciwvl
Procedure 12(b). Such a motion would be fully briefed and ripe for decision in a ofatter
weeks. Accordingly, balancing this moderate delay against the numerous femtmseling
against providing declaratory relidiere this Court declines to ex@se its permissive

jurisdiction over this declaratory judgment actfon.

® The remaining twoHanesfactors do not provide significant weight on either side of the
balance. First, the parties are equally adverse in both forum. Second, while d#wogding
constitutionality of a federal agency is certainly a “question” of “publjpartance” Hanes 531

F.2d at 591 n.4dismissahere would also serve important principles of constitutional avoidance.
As the Supreme Court has cautioned, a court considering whether to grant ratakgcla
judgment must be “keenly mindful . . . that judging the constitutionality of an Act ojrE€ssis

‘the gravest and most delicate duty [the courts are] called on to perfoim.’Austin Mun. Util.
Dist. No. One v. Holder557 U.S. 193, 204, 129 S.Ct. 2504, 174 L.Ed.2d 140 (2009) (quoting
Blodgett v. Holden275 U.S. 142, 1448, 48 S.Ct. 105, 72.Ed. 206 (1927) (Holmes, J.,
concurring). “It is a welestablished principle governing the prudent exercise of this Court’s
jurisdiction that normally the Court will not decide a constitutional question if thesense
other ground upon which to disp®of the case.Escambia County466 U.S. at 51.
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C. Pisinski’s Standing

Although the Court concludes that Plaintiff Morgan Drexen is not entitled to injunctive or
declaratory relief because it may raise its claims as defenses ipetiting California
enforcement action, Plaintiff Pisinski is not a party to the enforcement adtieverthelesshe
Court concludes that Pisinski’'s claims in this Court are also inappropriaaeideeshe lacks
standing to bring this constitutionethallenge to the Bureaiexistence.

The “irreducible constitutional minimum of standing contains three elemehtgan v.
Defenders of Wildlife504 U.S. 555, 560, 112 S.Ct. 2130, 119 L.Ed.2d @992). First, the
plaintiff must have suffered an “injwin-fact,” that is, “an invasion of a legally protected
interest’ that is (i) ‘concrete and particularized’ rather than abstracemeralized, and (ii)
‘actual or imminent’ rather than remote, speculative, conjectural or hymatlietin re Navy
Chaplaincy 534 F.3d 756, 75%0 (D.C.Cir. 2008) (quoting_ujan, 504 U.S. at 560).Second,
the asserted injury must be “fairly traceable to the challenged action oéféredent.” Lujan,
504 U.S. at 560 (citation omitted). Third, the plaintiff mdemongtate redressability: timust
be likely as opposed to merely speculatitreat the injury will be redressed by a favorable
decision? Id. at 561 (citation omitted) It is axiomatic that the “party invoking federal
jurisdiction bearghe burden of establishing theskements” of constitutional standindgd. In
addition, as the D.C. Circuit has noted, “[w]here the plaintiffs seek declaratorynjunctive
relief, past injuries alone are insufficient to establish standibgarth v. Holdey 641 F.3d 499,
501 (D.C. Cir. 2011). Instead, a plaintiff “must show he is suffering an ongoing mjdaces

an immediate threat of injury.Id.
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Plaintiff Pisinski makes two arguments in favor of her standirfgrst, she argues that
she would suffer injury if Morgan Drexen were forced to comply fully with the Bure@lDs,
which she alleges seek information that is protected bgttbeneyclient privilege. Pls.” MTD
Opp’n at 14. On this issue, Pisinski claims that Morgan Drexen’s provisitire ohformation
sought by the Bureawould interfere with her confidential relationships with her clients.
Pisinski Decl. 140. Yet, as the Bureau points out, this injury is illusdbef.’'s MTD at 22
23. The Bureau never sought Pgkifs privileged communicationsas it informedMorgan
Drexen of its right to assert any applicable privilege in response to the &&&haheen Decl.,
Ex. 1 at 3, Ex. 2 (Letter from Kent Marcus to Randal Sheehan) &d&eover,because the
CIDs issued by the Bureaare not selenforcing,seel2 U.S.C. § 5562(e}the Bureau could
never have compelled Morgan Drexen to proviéisinski’'s information without a court
proceeding in which a claim of privilege could be assertédirthermore,the Court must
consider the thing of Pisinski’s allegation. &l/ing now brought its enforcement action against
Morgan Drexen, the Bureau has no reason to seek to compel Morgan Drexen to produce the
allegedly privileged information by petitioning a court to enforce its CIINor canit, as the
Bureau may issue CIDs related to the subject of an investigation logflgréthe institution of
any proceedings under Federal consumer financial law.” 12 U.S.C. §cH3%Zemphasis
added).

Nor can Pisinski premise her standing on the threat of a future CID that woul@ Vietat

attorneyelient privilege. “[A] ny petitioner alleging only future injuries confronts a significantly

’ Although Pisinski is correct that where “constitutional and prudential standing cdrowa s
for at least one plaintiff, [a court] need not consider the standing of other péatotifise that

claim,” Mountain States Legal Found. v. Glickma®2 F.3d 1228, 1232 (D.C. Cir. 1996),
Pisinski cannot rely Morgan Drexen’s standing here, as it has been édrfrizs the case on
other grounds.
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more rigorous burden to establish standinglhited Transp. Union v. ICC391 F.2d 908, 913
(D.C. Cir. 1989). “To qualify for standing, the petitioners must demonstrate thalieégeda
future injury is ‘imminent.” Chamber of Commerce v.FEA, 642 F.3d 192, 200 (D.C. Cir.
2011) (quotingBennett v. Speab20 U.S. 154, 167, 117 S.Ct. 1154, 137 L.Ed.2d (2897)).

In order to “shift [] injury from ‘conjectural’ to ‘imminent,” a plaintiff must stv a “substantial

. . . probability” of injury. Sherley v. Sebeliu$10 F.3d 69, 74 (D.C. Cir. 2010). Here, Pisinski
makes no effort to show a substantial probability of an imminent CID which wowue Far to
turn over privileged information and thus interfere with her attcolieynt relationships.
Accordingly, the Court concludes that she carrastestanding on this ostengginjury.

Failingin her argument for standing based on interference with privilege, Pisinsksassert
for the first time in her Opposition efendant’sMotion to Dismiss, or in the Alternative, for
Summary Judgmenain additiongl much broadebasis forstanding Pisinki argues that she
“has standing to challenge the constitutionality of the agency that is threatesmingient
confidentiality, regulating her practice, investigating (and now suing) hategat, and alleging
that what her paralegaMprgan Drexen) is doing to assist her is in the practice of law is
somehow unlawful.”Pls.” MTD Opp’n at 15.Yet because Defendant halso sought summary
judgment,Pisinski cannot simply premise her standamg“general factual allegations of injury
reaulting from the defendant’s conduct . . .Lujan, 504 U.S. at 561. “In response to a summary
judgment motion . . . the plaintiff can no longer restsach‘mere allegations,” but must ‘set
forth’ by affidavit or other evidence ‘specific facts,” which for purposesth& summary
judgment motion will be taken to be true.ld. (internal citations omitted). Yet the only
portions of Pisinski’'s declaration that do not relate to her privilege allegatierteafollowing

three sentences. First she states, “I contract with Morgan Drexen to provide non
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attorney/paralegal services that support my law practice. | supervigmaiViDrexen and remain
responsible forall services delegated to Morgan DrexerPisinski Decl. at § 3. Next, she
concludes the declaration by stating, “Another of the reasons [why | have joirtesl lamisuit]
is that | depend on Morgan Drexen to assist me in providing my clients witkhgbadity and
relatively low cost legal services.ld. § 10. Nowhere does the declaration mention that the
Bureau is regulating Pisinski’s practice or that she is harmethilirect regulatiorf. Rather,
Pisinskis Declarationpremises her harm (outsiaé the potential violation of attorneglient
privilege) on the CFPB'’s regulation of her contractual coupéety, Morgan Drexen, ih
whom she “contract[s]” “to provide neattorney/paralegal services that support my law
practice.”

As the Supreme Court hagade clegrwhere, “a plaintiff's asserted injury arises from the
government’s allegedly unlawful regulation (or lack of regulationgarheone elsanuch more
is needed.” Lujan, 504 U.S. at 562. “Thus, when the plaintiff is nohéelf the object of the
government action or inaction he challenges, standing is not precluded, but it is ordinarily
‘substantially more difficult’ to establish.1d. (quotingAllen v. Wright 468 U.S. 737, 758L04
S.Ct. 3315, 82 L.Ed.2d 556984)). Here,the injury alleged in Plaintiff Pisinski'declarationis

that the CFPB’s regulation of Morgan Drexen will deprive her of the “Qiggdity and relatively

8 As support for the argument that Pisinski is herself regiil®kintiffs point to the following
statement in the declaration of Randal Shaheen, otlgechttorney representing Plaintiffs in
this action: “During my representation of Morgan Drexen, CFPB has informed mehdat t
concern is that the attorneys supported by Morgan Drexen are in violation of the amended
Telemarketing Sales Rule because the attorneys charge their clients hourlyorfetbe f
preparation of bankruptcy pleadings.” Shaheen Decl. | B8is statement, which is itself
unsupported by any factual evidence, does not establish that CFPB is regulativeyst Mere
“concern” in the absence of any substantive action against an entity does not eifjuate
regulation. In any case, there is no allegation that any future regulationmiment. See
Whitmore v. Arkansagl95 U.S. 149, 158, 110 S.Ct. 1717, 109 L.Ed.2d 135 (1990) (“Allegations
of possible future injury do not satisfy the requirements of Art. Ill. A teresat injury must be
certainly impending to constitute injury in fact.”) (imat quotation marks omitted).
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low cost legal services” Morgan Drexen provides her. Pisinski Decl. § 10. The Cowgtthiew
injury as far too speculative to support standing h&ee Chamber adfommerce642 F.3d at
201 (concluding that “[n]either declaration, however, suffices to demonstrateuthstantial
probability’ of injury required to establish the petitioners’ standingPjsinskihas provided no
evidence that she will be unable to find a substitute for Morgan Drexen’s servidegd, other
evidence in the record suggests that such alternatives are mvéaetbleto attorneys. In his
declaration, Waltet.edda, the CEO of Morgan Drexen states his concern that if the CFPB
continues to take action against his compafgjttorneys who contract with Morgan Drexen
will potentially terminate their contracts favor of other companidbat are not being request
to produce their clients’ personal financial information to CFPB.” Ledda Decl. ) 10(a
(emphasis added). Moreover, Pigingas not even made the basic allegatiwat her business
will suffer or that her costs will increase in the absence of Morgan Drexanises. She only
alleges that her business will be “disrupted” if she is forced to turn ongleged material in
response to a CFPB CIba distinct and as discussexijpra unavailing basis for her injury
Pisinski Decl.  4.Lacking themost basic allegations of injury, Piskiis declaration provides
an inadequate basis for standing. Moreover, as the Bureau points out, granting Rasidskg s
on the basis of these limited allegations would effectively provide standiagytoontractual
counterparty of a regulated entity. In light of the Supreme Court’s warning dtadtlighing
standing is “substantially more difficult” in the context of a megulated entityl_.ujan, 504 U.S.
at 562 ,this Court will not premise a drastic expansadrstanding doctrine on three unelaborated
sentences in Pisinski’s declaration.

Indeed, these allegatie of injury are so barhat even ifPisinskiis correct that she is

“effectively regulated” by the CFPB’s regulation of Morgan Drexen, helatson still fails to
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show any injury resulting from this regulatioRisinskimakesno claim of the harm that would
befall herfrom the regulation of her “paegal” As noted, she has not stated that she would be
unable to find an alternative source for Morgan Drexen’s services or that shefldorgan
Drexen’s services would increase her costs or hurt her business. Furtheimogeis no
allegation that the CFPB is planning to proceed against her, unsubstantiatedrgstdbout the
Bureau’s “oncerns” notwithstanding.SeeShaheen Decl. § 43In fact, it bears noting that
nothingin the record beyond the conclusory statements contained in Plaintiffs’ declaest&ms
establishes that the relationship between Morgan Drexen and the attoroegfratts with is
akin to that between a paralegal and an attorn&side from the mere invocation of the term
“paralegal”, Pisinski never even descrilike services for which she relies on Morgan Drexen
for assistancemuch less thenjury that would be inflicted upoher from the deprivation of these
services In the absence ofmore significant factual showing t@gal supporfor this extension

of standing doctrine, the @d is reluctant to acceptisinski'sargument. Accordingly, the Court
concludes that her claims must be dismissed.

V. CONCLUSION

For the foregimg reasons, the Court GRANTS Defendarjt 7] Motion to Dismiss, or in
the Alternative, for Summary Judgment. As the Court does not reach the merigntffél
constitutional challenge to the Bureau’s existence, the Court DENMAHEIOUT PREJUDICE
Plaintiffs’ [13] Motion for Summary Judgment. Similarlipecause the Court disméssthis
action without prejdice in its entirety, Plaintiffs’ [15] Motion for a Temporary Restraining
Order and Preliminary Injunction Enjoining CFPB from Prosecuting its Seleiad Action is

DENIED AS MOOT. An appropriate Order accompanies this Memorandum Opinion.

Dated:October 17, 2013
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s/

COLLEEN KOLLAR-KOTELLY
United States District Judge



