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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
AMERICAN SOCIETY FOR TESTING 
AND MATERIALS d/b/a/ ASTM 
INTERNATIONAL;  
 
NATIONAL FIRE PROTECTION 
ASSOCIATION, INC.; and  
 
AMERICAN SOCIETY OF HEATING, 
REFRIGERATING, AND AIR 
CONDITIONING ENGINEERS, 

 
Plaintiffs/ 
Counter-Defendants, 

v. 

PUBLIC.RESOURCE.ORG, INC., 
 
Defendant/ 
Counter-Plaintiff. 

 

 

 

 

Case No. 1:13-cv-01215-TSC 

 

 
DECLARATION OF JAMES S. THOMAS 

 
I, James S. Thomas, declare as follows: 

1. I am over the age of 18 years and am fully competent to testify to the matters 

stated in this Declaration.  

2. This declaration is based on my personal knowledge.  If called to do so, I would 

and could testify to the matters stated herein.  

3. I am Vice President, Sales & Marketing for American Society for Testing and 

Materials (“ASTM”).  

4. ASTM offers training courses on the standards that it develops.  ASTM offers 

several types of training: e-learning modules, in-person training hosted by ASTM in cities across 

the U.S., onsite training customized to various organizations or department needs, and webinars.   
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5. ASTM’s training courses are targeted at specific industries and disciplines.  For 

example, ASTM offers trainings for additive manufacturing, building and construction, coal, 

corrosion, environmental, metals, oxygen, petroleum, plastics, rubber, and textiles.  

6. Within those broad categories, ASTM offers a variety of training courses to help 

users better utilize ASTM’s standards. 

7. ASTM includes its standards as reference materials with its training courses. 

8. ASTM offers a variety of onsite or in-person training courses, including:  

a. Since at least 1996, ASTM has offered an in-person training course on 

Diesel Fuels: Specifications and Test Methods.  The course materials include: ASTM’s 

D86, D975, D1266, D1552, D2622, D3120, D4177, and D4294.  Attached as Exhibit 1 is 

a true and correct copy of the description of ASTM’s Diesel Fuels: Specifications and 

Test Methods course available at https://www.astm.org/TRAIN/filtrexx40.cgi?-

P+ID+28+traindetail.frm. 

b. Since at least 1996, ASTM has offered an in-person training course on 

Gasoline: Specifications, Testing, and Technology.  The course materials include 

ASTM’s D86.  Attached as Exhibit 2 is a true and correct copy of the description of 

ASTM’s Gasoline: Specifications, Testing, and Technology available at 

https://www.astm.org/TRAIN/filtrexx40.cgi?-P+ID+4+traindetail.frm.  

c. Since at least 1996, ASTM has offered a two-day, on-site training course 

on Textiles: Quality and Performance Standards.  The course materials include ASTM’s 

D5489.  Attached as Exhibit 3 is a true and correct copy of the description of ASTM’s 

Textiles course available at https://www.astm.org/TRAIN/filtrexx40.cgi?-

P+ID+25+traindetail.frm. 
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d. Since at least 1997, ASTM has offered a three-day, in-person training 

course on Marine Fuels: Specifications, Testing, Purchase, and Use.  The course 

materials include D1298, and D4294.  Attached as Exhibit 4 is a true and correct copy of 

the description of ASTM’s Marine Fuels course available at 

https://www.astm.org/TRAIN/filtrexx40.cgi?-P+ID+18+traindetail.frm. 

e. ASTM’s Fuels Technology course is a five-day, in-person training.  The 

course materials include: ASTM D86, D975, D1298, and D4294.  Attached as Exhibit 5 

is a true and correct copy of the description of ASTM’s Fuels Technology course 

available at https://www.astm.org/TRAIN/filtrexx40.cgi?-P+ID+392+traindetail.frm.  

f. ASTM’s Crude Oil: Sampling, Testing and Evaluation course is a three-

day, in-person training.  The course materials include:  D1298, D2622, D4177, and 

D4294.  Attached as Exhibit 6 is a true and correct copy of the description of ASTM’s 

Crude Oil course available at https://www.astm.org/TRAIN/filtrexx40.cgi?-

P+ID+51+traindetail.frm.  

9. Similarly, ASTM includes its standards as reference material for its e-learning 

modules, including:  

a. ASTM’s #2 Diesel Fuel Certificate Program includes video 

demonstrations, checklists, presentations, data sheets and glossaries designed to address 

the 24 standards in the program, including D86, D1298, D2622, and D4294.  Each of the 

24 standards has its own learning module, and a copy of the standard is included in the 

price of the training.  Attached as Exhibit 7 is a true and correct copy of the description of 

ASTM’s #2 Diesel Fuel Certificate Program available at 

https://www.astm.org/TRAIN/train_136.htm. 
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b. ASTM’s Petroleum Lab Technician Series is a series of e-learning 

courses.  The training bundle includes a training module on ASTM’s D611.  The e-

learning module includes ASTM D611 as reference material for the course. Attached as 

Exhibit 8 is a true and correct copy of the description of ASTM’s Petroleum Lab 

Technician Series available at https://www.astm.org/TRAIN/train_226.htm. 

c. ASTM’s e-Learning module on ASTM E23 Standard Test Methods for 

Notched Bar impact testing of Metallic Materials, which includes a copy of ASTM E23.  

Attached as Exhibit 9 is a true and accurate copy of the description of ASTM’s e-

Learning module on E23 Standard Test Methods available at 

https://www.astm.org/TRAIN/filtrexx40.cgi?+-P+ID+224+traindetail.frm. 

10. Unlike ASTM, ASTM’s competitors typically cannot and do not provide copies 

of ASTM’s standards to their customers, at least in part because ASTM’s competitors are 

prohibited from reproducing ASTM’s standards without acquiring a license from ASTM.  As a 

result, ASTM’s ability to offer excerpts or copies of its standards with its training courses gives 

ASTM an advantage over its competitors. 

11. If ASTM was unable to fund its standard development through the sale of its 

copyrighted standards, ASTM could not fund its standards development mission.  The revenues 

associated with ASTM’s training program could not compensate for the loss of such revenue to 

fund the cost of ASTM’s standard development expenses. 

12. ASTM provides free, read-only access to view incorporated standards online in its 

Reading Room.  ASTM views this information as educational and central to its overall mission.   
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13. However, the provision of this free resource does not compete with ASTM’s sale 

of ASTM’s standards because the standards available in the Reading Room are carefully 

restricted to prevent download or copying. 

14. Although industry professionals and tradespeople who purchase ASTM’s 

standards to use in the course of their work might reference the ASTM’s Reading Room, it is not 

a substitute for purchasing a copy. 

15. Rather, ASTM’s Reading Room serves as an opportunity for ASTM to promote 

its products and service offerings, including the sale of its standards and training modules. 

16. By providing unrestricted, downloadable PDF and HTML copies of ASTM’s 

standards, Public Resource directly competes with ASTM’s sale of its individual standards, 

volume sales, and other educational resources.   

17. The harm resulting from Public Resource’s posting and dissemination of such 

unrestricted copies of ASTM’s works for free is not limited to the exact version of the ASTM 

work Public Resource copies.  For many users, prior versions of ASTM’s works may be a perfect 

or near perfect substitute that interferes with the market for the current version of ASTM’s 

standards. 

*    *    * 
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I declare under the penalty of perjury under the laws of the United States of America that 

the foregoing is true and correct pursuant to 28 U.S.C. § 1746. 

 

Dated:  October 4, 2019 
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EXHIBIT 9 
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