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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN SOCIETY FOR TESTING
AND MATERIALS d/b/a ASTM
INTERNATIONAL;

NATIONAL FIRE PROTECTION Case No. 1:13-cv-01215-TSC
ASSOCIATION, INC.; and

AMERICAN SOCIETY OF HEATING,
REFRIGERATING, AND AIR
CONDITIONING ENGINEERS,

Plaintiffs/
Counter-Defendants,

V.
PUBLIC.RESOURCE.ORG, INC.,

Defendant/
Counter-Plaintiff.

PLAINTIFFS’ RESPONSE TO DEFENDANT’S STATEMENT OF DISPUTED FACTS

[REDACTED]

Plaintiffs submit, in support of their Second Motion for Summary Judgment and
Permanent Injunction, these responses to Defendant’s Statement of Disputed Facts, Dkt. 204.

PRO must establish that there are genuine disputes as to material facts through citations
to evidence that reveal a genuine dispute or by showing that there is no admissible evidence
regarding a material fact. Fed. R. Civ. P. 56(c)(1)(A)-(B); see also Hedgeye Risk Mgmt., LLC v.
Heldman, No. CV 16-935 (RDM), 2019 WL 4750243, at *4 (D.D.C. Sept. 29, 2019) (“The non-
movant’s opposition, however, must consist of more than mere denials and must be supported by
affidavits, declarations, or other competent evidence, setting forth specific facts showing that

there is a genuine issue for trial.” (citing Fed. R. Civ. P. 56(c) and Laningham v. U.S. Navy, 813
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F.2d 1236, 1241 (D.C. Cir. 1987))). On those issues where PRO “will bear the burden of proof
at trial on a dispositive issue”’—here PRO’s affirmative defenses—it must “go beyond the
pleadings and . . . designate ‘specific facts showing that there is a genuine issue for trial.””
Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986) (citations omitted).

PRO does not carry its burden. Each of PRO’s purported disputes can be explained as (1)
PRO’s characterization of a dispute of the application of law to undisputed facts as a disputed
fact (McDermott Int’l, Inc. v. Wilander, 498 U.S. 337, 356 (1991) (“summary judgment . . . is
mandated where the facts and the law will reasonably support only one conclusion.”)); or (2)
PRO’s failure to create a genuine dispute of fact material to Plaintiffs’ Second Motion for
Summary Judgment (Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp. 475 U.S. 574, 586-
87 (1986) (party opposing summary judgment must do more than simply show that there is some
metaphysical doubt as to the material facts)). Neither of these is a reason to deny Summary
Judgment in favor of Plaintiffs.

Notably, the vast majority of PRO’s purported disputes go to a single issue: PRO has
presented a theory of incorporation by reference under which any time a federal agency states
that it is incorporating a standard, without specifying a particular portion of the standard, the
entire standard becomes binding law. For the reasons explained in Plaintiffs’ briefing, PRO has
not presented factual support to show that agencies actually operate in this way. Plaintiffs’
Combined Memorandum of Law in Opposition to PRO’s Second Motion for Summary Judgment
and Reply in Support of Plaintiffs’ Second Motion for Summary Judgment and for a Permanent
Injunction, filed concurrently (“Reply”) at Part I.A.1.a. And, as Plaintiffs’ briefing explains, as a

legal matter, this theory of incorporation is irreconcilable with the D.C. Circuit’s decision. /d.
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Dated:  December 23, 2019 Respectfully submitted,

/s/J. Kevin Fee

J. Kevin Fee (D.C. Bar: 494016)

Jane W. Wise (D.C. Bar: 1027769)

Morgan, Lewis & Bockius LLP

1111 Pennsylvania Ave., N.W.

Washington, D.C. 20004

Tel: 202.739.5353

Email: kevin.fee@morganlewis.com
jane.wise(@morganlewis.com

Counsel for American Society For Testing And
Materials d/b/a ASTM International

/s/ Kelly M. Klaus

Kelly M. Klaus (pro hac vice)
MUNGER, TOLLES & OLSON LLP
560 Mission St., 27th Floor

San Francisco, CA 94105

Tel: 415.512.4000

Email: Kelly.Klaus@mto.com

Rose L. Ehler (pro hac vice)
MUNGER, TOLLES & OLSON LLP
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Los Angeles, CA 90071

Tel: 213.683.9100

Email: Rose.Ehler@mto.com
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Washington, DC 20004

Tel: 202.220.1100

Email: Rachel.Miller-Ziegler@mto.com

Counsel for National Fire Protection Association, Inc.
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/s/ J. Blake Cunningham

Jeffrey S. Bucholtz (D.C. Bar: 452385)
David Mattern

King & Spalding LLP

1700 Pennsylvania Avenue, NW, Ste. 200
Washington, DC 20006-4707

Tel: 202.737.0500

Email: jbucholtz@kslaw.com

J. Blake Cunningham

King & Spalding LLP

101 Second Street, Ste. 2300

San Francisco, CA 94105

Tel: 415.318.1211

Email: bcunningham@kslaw.com

Counsel for American Society of Heating,
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