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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SIERRA CLUB, et al,,
Plaintiffs,
V. Civil Action No. 13cv-1239 (KBJ)

UNITED STATES ARMY
CORPS OF ENGINEERSt al,

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION

The Sierra Club and the National Wildlife Federati@®laintiffs”) have brought
this actionfor a declaratory judgmeraigainstseveral federal agencies and their
executive officersn their official capacity(the “Federal Agencies™egarding
construction of the Flanagan South Pipeliaeglomestic oil pipelineunningfrom
lllinois to Oklahoma(the “FS Pipeline”)* Plaintiffs allegethatthe Federal Agencies
have failed to assesslequatelythe environmental impacts of thpgivately-owned
pipeling in violation of the National Environmental Protection Act (“NEPA”), the
Clean Water Act (“CWA”), ad the Administrative Procedurect (“APA”). In
addition, Plaintiffs havenow filed a motion for gpreliminary injunctionthatasks the

Coutt to enjoin theactions ofthe Federal Agenciem relation to the FS Pipelinend to

! The specific defendants are: the United States Army Corps of Engineits arfficers Lt. Gen.
Thomas P. Bostick, Col. Richard A. Praftol. Mark Deschenes, Col. Andrew D. Sexton, and Col.
Christopher Hall; the United States Department of Transportatipalire and Hazardous Materials
Safety Administration and its officers Anthony Foxx a@ginthia L. Quartermain; the United States
Fish ard Wildlife Service and its officer Daniel M. Ashe; the United Stddepartment of Interior
Bureau of Indian Affairs and its officers Sally Jewell and Kevin Kashburn; and the United States
Environmental Protection Agency and its officer Gina McCarthy. dditon, the pipelines owner,
Enbridge Pipelines (FSP) LLC, has been granted intervenor status aefdrwedants’ side pursuant to
Federal Rule of Civil Procedure24. (SeeMinute Order of Sept. 5, 2013.)
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enjoin construction and operation of tleatirepipeline (which is in the process dffeing
construced mostly on privatelyowned landl pending a final ruling on the mesiof the
case.

This Court has considerdte parties’ briefon the motion for a preliminary
injunction, the arguments made at the preliminary injuncti@aring,the portions of
the record thathe partieshave submitted in support of and in opposittorthe motion
and the complex web of statutes and regulations that Plaingifiisgations implicate
Although Plaintiffs have drafted a complaint that attackspipeline-related actions of
the severalgovernmentagencies separateli]aintiffs’ centrd contention in this case is
that the Federal Agencidsmd acollectivestatutory obligatiorto perform an indepth
environmentalreview of the entird=S Pipeline before any construction on the pipeline
could commence At least on the currenecord,however, Plaintiffs have significantly
overstated the breadth of federal involvement in the pipgdnogectand havdailed to
establishsufficiently thatapplicablefederal statutes and regulations would require the
extensiveenvironmentakreview procesghat Plaintiffs seek Moreover, Plaintiffs have
fallen short of demonstratintpat irreparable harm will resuilt the current construction
proceeds during the pendency of this litigatiand the Court is not convinced thaet
balance of harms and publicterest factors weigh in Plaintiff$avor.

Consequentlyas explained further belowhe Court concludes th&laintiffs’

motion for a preliminary injunctiomust beDENIED.



l. BACKGROUND
A. The Flanagan South Pipeline

The FS Pipeline is proposed 589nile domestic oilpipelinethat, once
constructed, wiltransport tar sands crude oil frddontiag lllinois, throughthe states
of Missouri and Kansas, andtimately intoCushing, OklahomaEnbridgePipelines
(FSP) LLC (“Enbridge”) one of the leading energy transportation companies in North
Americag owns theplanned pipeline Enbridge began construction of the pipeline on
August 14, 2013and expect$o completethe pipelinein the sumner of 2014.

At least 560 miles othe 589miles of pipe thawill comprisethe FS Pipeline
will traverse land that isntirely privately owned According to Enbridge, the company
has identified 2,368 tracts owned by 1,720 separate landowners along tke obtine
pipeline and has secured 96% of the land rights along thesemotiite. Thus, wth
respect to theast majority ofthe pipeline, no federal permission or authorization is
requiredfor construction However,it is undisputed that thES Pipeline will at times
cross federal lands and waterways at various palasgits planned route through the
heart of the countryThree types of federarossingswill occur and are at issue in this
litigation: (1) 13.68total miles of“waters of the United States” (as defined in ©&A
and its implementing regulation#)at areprimarily located on private land but are
subject to the jurisdiction of the Army Corps of Engineers (the “Cqgrpater the
CWA?Z (2) 12.3 miles of Native American larttiat is subject to the jurisdiction of the

Bureau of Indian Affairs (“BIA”) and(3) 1.3 miles ofland that the federal government

2 The statutorydefinition of “waters of he United States” includes, in addition to interstate waters and
wetlands, “[a]ll other waters such as intrastate lakesgrs, streams (including intermittent streams),
mudflats, sandflats, wetlands, sloughs, prairie pahpivet meadows, playa lakes,matural ponds,

the use, degradation or destruction of which could affietetrstate or foreiggwommerce.” 33 C.F.R. §
328.3 (2013)



owns and that islso under the Corps’jurisdiction To construct and operatée
portion of thepipelinethat traverseshese27.28 total milesEnbridge must have federal
approval,and a separate statutorgcareguatory scheme, discussed belogoverns

each type of land or water crossing

B. Alleged Federal Involvement With The Flanagan SouthPipeline

Because Congress has not authorized the federal government to oversee
construction of a domestic oil pipelinBlaintiffs’ complaint releson a series of federal
environmental laws and regulations that require federal agencies avitd s
involvement indomesticpipeline construction to follow certain procedures. The
applicable statutes and regulations are set forth in®adlow. The following
description ofPlaintiffs’ allegations regarding federal involvement with the FS Pipe

provides the necessary context.

1. The Corpss “Verifications” Under the Clean Water Act aibtionwide
Permit 12

When constructe, the FS Pipelinavill cross approximately 1,950 wetlands or
waters under the jurisdiction of the Corpan area that, as noted abowatals 13.68
miles. To undertake the portions of tl%S Pipelineconstruction project thahay
impact these waterway&nbridgeis requiredby lawto seek federahpproval as
mentioned above aneixplained further belowlIn August and September of 2012,
Enbridgefiled aformal noticeunder theCWA'’s generalpermittingsystemrequesting
Corps district engineergrom each ofthe four Corps districts through which the

proposedrS Pipeline ruato verify thatconstruction othe FS Rpeline propctis



consistent with gre-existinggeneralpermitthat the Corps had previously issu&d.
Enbridge’snotice includé specificplansfor mitigating any potential adverse impacts
from the FS Pipeline construction project, as gle@eralpermittingsystemrequires
One year later,n August and September 2013, each of the four Corpsassissued a
verification letterto Enbridge, cofirming that the FS Pipeline’s water crossingsre
consistent withan applicable general permiprovided Enbridge undertook the
mitigation plans outlined in its notice

2. The Corps’s Consideratiodf Easement$or ConstructiorOn Federal
Lands

In addtion to the wetlands under the Corps’s jurisdiction, the FS Pipeline passes
through approximately 1.3 miles of other federal land untderjurisdiction of the
Corps consisting of 0.7 miles of land at the MississiRiver near Quincy, lllinois, and
0.6 miles ofland at the Arkansasi®er near Tulsa, OklahomaCongresshas
empowered federal agencies to grant righttsvay across landsfér pipeline purposes
for the transportation of oil, natural gas, synthetic liquid or gaseous[flied® U.S.C.
§ 185a) (2012) and hegoverningstatute expresslglacesnumerousesponsibilities
on an agency considering whether to permit construction on federaliharhdiding
safety requirements, notice requirements, and reporting requiremealisding

reporting to specific Congressional committeed),8 185(g), (k), (w). An agency must

3 As Partl.C.2,infra, explains, theCWA offers two routedor getting federal approval to affect the
nation’s waterwaysvith construction activities:either an individualized permitting process a
mechanism for having one’s project verified as consistent wighegisting general permits that algp

to a given geographical arémcluding nationwid®. 33 U.S.C. § 1344), (e)(2012). Enbridge chose
the latter. Enbridge requested that the district engineers verifytibatanstruction activities related to
the FS Pipelinevere consistent with Nationwide Permit 12ganeralpermit that the Corps reissued in
2012andthat authorize$[ a]ctivities required for the construction, maintenance, repair, or vamof
utility lines and associated facilitids the waters of the United States, provided the activity does not
result in a loss of more thadn-acre of water for eachkingle and complete projett.Reissuance of
Nationwide Permits, 77 Fed. Reg. 184,10,271 (February 21, 2012)
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also comply with applicable environmental statutes and regulations,asuttte
NationalEnvironmental Protection Act, discussed belol. § 185(h).

In April and May of 2013Enbridge applied to theelevantCorpsdistrictsfor
easemer#tto constructhe 1.3 mile segment of thES Pipelinethat runsover federal
land. Enbridgesubmitted its applications usirggstandard form for the construction of
transportation and utilitiesystems on federal landsan application procedsatthe
Corpssubjecs to the same review procedures as any tpiadty request for the use of
Corps lands As of the writing of this @inion, the Corps had informed the relevant
Congressional committedthe House and Senate Committees on Natural Resources)
about Enbridge’®asemenapplicatiors, andhadbegun an environmental assessment of
the project, but had not yet reached a decision about whether or not to ghaidders

applicatiors.

3. The BIA’s ConsideratioOf Easements For Construction On Indian Land
That The Federal Government Holds In Trust

Under 25 U.S.C. § 323, the BIAs'empowered to grant rightsf-way for all
purposes, subject to such conditiondtag Secretaryf the Interiof may prescribe,
over and across any lands now or hereafter held in trust by the United fatates
individual Indians or Indian tribes.” The BIA has promulgated regulations governing
the granting of easements over Indian lai&ke generallg5 C.F.R. Part 1692013)
These regulations include specific guidelines for, among other thingscapphs,
surveying, and providing consideration to landowneik. The regulations also include
specific provisions pertaining to easements for oil or gas pipeliBes.id.§8 196.25.

TheproposedrS Pipeline crosses over 34 parcels of privatemned Indian land

subject to the BIA’s jurisittion, comprising a total of 12.8iles. As of the writing of
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this Opinion, Enbridge had applied to the BIA for easements over these pamceélthe
BIA was in the process of conducting an environmental assessrhém impact of the
pipeline on those areas. The BlAdvaot yet determined whether to graotdeny

Enbridgés requestecasements.

4. The Fish and Wildlife Service’'Biological Opinion Ad Incidental Take
Statement

As a part of the process for evaluating Enbridge’s request for easetaent
construct portions of the FS Pipeline thre federal landsas describe@dbove, the Corps
andthe BIA consulted the Fish and Wildé Service(*"FWS”) about the potential
impact of the FS Pipeline on animal life in the aréinder the Endangered Species Act
(“ESA”), 16 U.S.C. 88 1531544(2012) all federal agencies must consult with the
FWSto ensure that “any action authorized, funded, or carried out by such agsncy” i
unlikely “to jeopardize the continued existence of any endangered spedie®atened
species or result in the destruction or adverse modification ofdtatfitsuch speci¢g”

16 U.S.C. § 1536(a)(2). The agenmyagencies must engage in formal consultations
with the FWS, andthe ESA’'s implementing regulations contadetailedguidelinesthat
govern these consultation§ee e.g, 50 C.F.R. § 402.14(dR013) Moreover,at the
conclusion of theequired consuation, the FW3nustissue a written opinion

“detailing how the agency action affects [any endangered] species oititalchabitat”
and if any issues are identified, “suggesting reasonable and prudent alternatives”
that the FWS believes would nain afoul of the ESA’s mandate to protect such
species 16 U.S.C. 8 1536(b)(3)(A). If the FWS believes that the agency action might
result in the “taking” i.e., killing) of some members of an endangered species, but is

not likely to jeopardize that spees’ existence or adversely affect its environment in
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violation of section 1536(a)(2), the FWS will issue an “incidental taagement’that
sets outmeasureshat the FWS considers “necessary or appropriate to minimize [the]
impact” of the agency actioon any endangered species. 16 U.S.C. § 1536(b)(4).

Pursuant to this statutory and regulatory scheme, in May and June qf(&Qh3
the Corps and the BIA requestdthtthe FWSevaluatethe impact of the&eonstruction
of the FS Pipeline on certain endang@or threatened specieskFWS Biological
Opinion on Enbridge Pipelines (FSP) LLC’s Flanagan South Pipeline Project
(“Biological Opinion”), ECF No. 148, ati.) The Corpspecificallyrequested the
FWS'’s opinion regarding the effects of the pipelineboth the decurrent false aster
plant and the Indianbkat, while the BA’s consultation requeshcluded both of those
speciesand alsahe American burying beetle.ld()

The FWS issued itBiological Opinion on July 24, 2013. With respect to the
decurent false aster, the FWS found that the effects from the FS Pipetokl be
“small[, and]temporary, and recoveryilv be rapid.” (d.) For thre American burying
beetle, theBiological Opinion concluded that the pipeline construction might modify
approxmately 200 acres of species habitat, and that some beetles may be disiurbe
killed, but that “most of the effects [of construction on the beetle] areacte@do be
infrequent, of short duration, and reversiblgld. at i-ii.) Finally, regarding the
Indiana fat, the FWS predicted that the construction would “potentially” kill 19-non
reproductive bats and “harm or harass” no more than 120 b#tgrbut that “these
impacts are not likely to cause maternity colony impacts” and thexéfbis unlikely
that the anticipated effects [of the pipeline] will affect the likelihood ofiemhg the

recovery needs of the spedigs (ld. at ii.) Additionally, because the FW&und that



it waspossible that the pipeline construction would result in the death of some
endangered beetles and/or bats, it issuetheidental take statemetihatexemptedhe
Corps,theBIA, and Enbridge from the prohibitions against “taking” endangered species
found in the ESA, provided that any such taking was dorempliance wth the terms

of theincidental take statement(id.)

5. ThePipeline and Hazardous Materials Safety Administratidrddure To
Act On The NotYet-Filed Oil Spill Response Plan

Finally, as discussed further below, Plaintiffs rest one claim in the cntpdn
theinaction ofafederal agency regarding an assessment of the risks involved with
transporting oil through the FS Pipelindhe Oil Pollution Act of 1990, 33 U.S.C.
882701-2762, mandates that operators offaitilities (which includepipelineg
“prepare and submit to the President a plan for responding, to the maximum extent
practicable, to a worst case discharge, and to a substantial threahdd discharge, of
oil or a hazardous substance.” 33 U.S.C. 8§ 1321(4b)12) The Pipeline and
Hazardous Materials Safety Administration (“PHMSAZY) division of Department of
Transportationhas authority to promulgate regulations governing these response plans.
SeeExec Order No. 127778 (2)(d)(2) 56 Fed. Reg. 54,757 (Oct. 22, 199 BHMSA
regulationspermitpipeline operators to submit spill response plans basédesponse
zones” such that more than one pipeline may be covered by a single plan if they are in
the same geographic region. 49 C.F.R. 8§ 19198,107(2013) Moreover, the
required response plan must be submitted before an operator can “handle, store, or
transport oil in that pipeline,but the operator does not need to submit a plan prior to
the pipeline’s constructionld. 8 194.7(a). In additionrsolong as the operatdras

submitted a plan to the PHMSA and has certified that theaelégjuate personnel and
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equipment to deal with an oil spill, a pipeline may be in operation for up to éaosy
without PHMSA approval of a planld. 88 194.7(c),194.119(e).

As the owner ad future operator of the proposed FS Pipeline, Enbridge is
required to submit a response plan to the PHMSA before the pipeline beginsirogpera
The FS Rpeline is still under construction, however. At the time of the writing of this

Opinion, Enbridge lad not yetsubmittedany oil spill responselanfor PHMSA review.

C. Plaintiff s’ Interests And Specific Claims

Plaintiffs arethe Sierra Club, one of the oldest and largest environmental
organizations in the country, which currently has approximately 600,000 merabdr
traces its roots back to 1892; and the National Wildliéelération the nation’s largest
conservation advocacy and education organizatidgirs{ Amended Complaint
(“Compl.”), ECF No. 711 12, 16.)Someof the Sierra Cluts memberdive in each of
the regions through which the FS Pipeline is planned to rich.(13.) Plaintiffs
allege that the construction and operation of ElseRpeline without proper
environmental review will ijure them both because they rely on such environbtaé
reviews for information used in planning their activities and dissemigatiformation
to their members, and because tlaey their memberkBave aesthetic, scientific,
recreational, business, and property interests in the areaepipeline constration
and operatiomwill occur. (Id. 1Y 1%18.)

Based on the complaimind the statements made during the preliminary
injunction hearing Plaintiffs’ primary concern appears to be that the proposed FS
Pipeline will damage the environment and that the federal government has not

adequately assessed the environmental impact of this pipeline propt®akver, as
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noted above,htere is no federal statute that requires or perfedgral oversighof an
entirely domestic oil pipeline such #te oneat issuehere Consequently, Plaintiffs
have brought this action in federal court in reliance on various fetmsalthat, when
applicable, require agencies and individuals to comply with certain stangaodgo
undertaking construction projects thmayimpad the environment

Plaintiffs have organized the allegations in their complaint into six separat
claims five of whichariseunderNationalEnvironmentalProtectionAct, the Qean
WaterAct, and the AlministrativeProcedureAct. (See generallfCompl. 1 143-93.)*
As promised, he statutory schemethattheseclaims implicateare discusseth more

detail below.

1. The National Environmental Protection ACNEPA™)

The bulk ofPlaintiffs’ complant arisesunder NEPA 42 U.S.C. 88 4324347
(2012) (SeeCompl. 1115589 (Counts I~ V).) As a general matteCongress
enacted NEPA as a call to the federal government to consider the enemtahm
consequences of its actiorsge42 U.S.C.8§ 4331(b)(1) and te regulations
implementing NEPA describié as the country’s “basic national charter” for
environmental protection. 40.F.R. § 1500.12013)

NEPA is in essence, a “procedural statute” designed to ensure that federal

agencies make fulhnformed and welconsidered decisionsNew York v. Nclear

* One of Plaintiffs’ six claims (Count |) invokes the Freedom obtniation Act (“FOIA”) and alleges
that the Corps violated FOIA by denyirgrtain document requests and missing the deadlines to
produce responsive documents. (Compl. 1-243 This claim has a distinct procedural histoon
September 30, 2013, the Court stayed the FOIA portion of the complaint teudiedly severed ifrom
the remaining claims at issue in the preliminary injunction motionethas the Federal Agencies’
representations that they were in the process of producing documeptshisee to Plaintiffs’ FOIA
requests. $eeMinute Order of Sept. 30, 201Befs.’ Response to Ordép Show Cause, ECF No. 30,
at4)
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Regulatory Comm’n681 F.3d 471, 476 (D.C. Cir. 2012) (quotivgrmont Yankee
Nuclear Power Corp. v. RDC, 435 U.S. 519, 558 (1978) (internal quotation marks
omitted)). To this endhefore a fedml agency undertakes a “majarderal action[]
significantly affecting the quality of the human environment,” 42 U.S.C. § 4332),
NEPA requireghe agency t@valuate the enviramental consequences thfat proposed
action The required evaluation involves preparing a detailed environmental impact
statenent (“EIS”) that describes the impact of the proposed aaiiothe environment
and any alternatives to the proposed actwhich the agency mustublish for public
review and commentld.>

To determinewvhether a particulaagencyactionqualifies asa “major federal
actionsignificantly affecing the quality of the human environmérstuch that an EIS is
required, an agency may optpoepare a lesdetailed environmental assessment
(“EA”), which is a “concise public document” that briefly provides evidence a
analysis to assist an agency in deciding whether the action in questjaires an EIS.
40 CF.R.8 1501.4(a)(c); id. 8 1508.9 (defining an EA). Based on the information

contained in the EA, the agency mproceed tgprepare an EIS; alternagly, the

® An agency’s preparation of an EIS is an extensive undertakingshgnerally prepared in two
stages, both a draft and a final stage, and the agency is requinedteodomments on the draft
statement before preparation of the final EISee40 CF.R.§1502.9(2013) 40 CF.R.Part 1503
(2013) Whenpreparing an EIS, the agency is required to, among other things, covitulbther
federal agencies that may have special expertise with respelce environmental effects of the
project,42 U.S.C.8 4332(2)C) (2012) and the EIS must not onbetail the unavoidable adverse
environmental consequences of the proposed pra@jedtlternatives to the projechut also addresthe
extent to whichthe project’s adverse effects can be avoided thhopossible mitigation measuresd.
8§ 4332(2)C)(i)-(iii); see alscA0 CF.R.88 1502.14(2013)(describing as the “heart” of the EIS the
section comparing description of the proposed action to reasoa#iblmatives), 1502.15 (requiring the
EIS to include a section describing the affected environment), 1502.16irfrea section that
discusses the environmental consequences, which forms thenti§iciend analytic basis” for the
comparison of the proposed action to reasonable alternatives), 1508.25testne scope of an
EIS).
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agencymay conclude that its action will not have a significaffiect on the human
environment such that an EIS is not warranted. 40RK.§ 1501.4(e)’

NEPA is relevant to this case becausesmof Plaintiffs’ claims allege that, in
myriad respectsthe Federal Agencies have failed to abide by thNEPA review
obligationswith respect to the FS Pipelindhese claims generally fall into two
categories:first, that the individual actions of certain Federal Agencesgarding the
FS Pipelire were “major federal actions” requiring those agencieprapare an EIS or
at leastundertakean EA underNEPA (Compl. 11 %5-79 (Counts HIV)); and second,
that the combined actions of all the Federal Agengege rise to amnfulfilled NEPA
obligation to conduct a detailed environmengadalysis 6 the entire 589mile pipeline

as a wholgCompl. 1 1889 (Count V).

2. The Clean Water AcAnd Nationwide Permit 12

Plaintiffs maintain that the Corps’ actions in regard topgh&posed FS Pipeline
watercrossingsviolate the CWA 33 U.S.C. 8§88 1251387(2013),both because the
Corps was required to conduct a NEPA review prior to providing the requéestex
verifications (Caint I1), and because the Corps erred in concluding that the construction
project at issue here satisfigde requirements ahe pre-existinggeneralpermitknown
asNationwidePermit 12 (“NWP 12”) (Count V). (SeeCompl. 15564; 19693.)
Plaintiffs’ claimsin this regardelate generallyo the stated purpose of tf@NVA—to

“restore and maintain the chemical, physical, and biological integrity oN&ten’s

®1f the agency concludes that no EIS is warranted after preparing athEfgency wilinakea
finding of no significant impact (“FONSI"), which iseflected ina documenthat detailsthe agency’s
conclusion thatts action will not have a significant effect on the human enwiment. See40 C.F.R.
88 1501.4(e)1508.13(2013)
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waters,”33 U.S.C. § 125%4-a goal thatCongress hageneraly sought to accomplishy
prohibiting the discharge of any pollutant, including dredged or fill malteinto the
“waters of the United States.5ee33 U.S.C. § 1311, 13626), (7), (12) Section 404
of the CWA allows for limited exceptions to thgeneral prohibitioragainst discharges
however in this regardthe statute specificallguthorizeghe Secretary ofthe Army
(acting through the Corps) to issue permiftsr‘the discharge of dredged or fill material
into the navigable waters at specified disposal sit&8 U.S.C. § 1344(a).
Significantly for present purposetsvo alternativetypes ofdischargepemits are
availableunderSection 404: (1) individual permitsthat the Corps providesith
respect taa particular projegtand(2) generalpermitsthat areissued for a given
activity within acertaingeographical area.e., a statearegion, or(as reevant here)
nationwide. 33 U.S.C.81344(a), (e).Individual permits are subject to detailed
application and processing instructioasid beforethe Corps can issuan individual
permit, it must conduct casespecific review ofeach applicationincluding
preparation of aicA or EIS pursuant to NEPA See generall33 C.F.R. Parts 323, 325
(2013)(setting forth the application and review guidelines for individuahpss).
General permitson the other hand, are designed to streamline the permittoug s
for certain, preapproved “categor[ies] of activities,” namekhoseactivitiesthat the
Corps determines are “similar in natdréwill cause only minimal adverse
environmental effects wimeperformed separatelyand “will have only minimal
cumulatve adverse effect on the environment.” 33 U.S.C. 8§ 1344(e3€B);generally

33 C.F.R.Part330(2013)(setting forth the purposes of and procedures relating to the

"“Navigable waters” means “the waters of the United States,” whichuited certain types ofetlands
such as those over which the FS Pipelimgrmittentlytraverses.See33 U.S.C. § 1362(7)see also
footnote 2,supra
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generalpermit program).A general permit is valid for five years, and can be reissued
for subsequent fivgear periods.See33 U.S.C. § 1344(e)(2). Moreover, once the
Corps has issued or reissued a general permit, regional Corps Isfko@vn as

“division engineers” retain “discretionary authority to modify, suspeor revoke
[general grmit] authorizations for any specific geographic area, class of activares,
class of waters within” a given geographical locati@® C.F.R. 8 330.5(c)(1).

Notably, generalpermits—includingthe nationwide permit at issue here
undergo a stringergre-approvalevaluation procesthat involvesa comprehensive
environmentabhssessmeninder NEPAand alsgpublic notice andcomment.
Consequently, mce ageneralpermit is issued or reissued, the requisite environmental
analysisfor any conforming projedis considered to have been completadd persons
who seek to engage in activities that the general permit covers mayaabhdi“proceed
with activities authorized bfgeneral permitsjvithout notifying the [Corps].”Id. §
330.1(e)(1). In some caseqwever, a prospective permittee must sep&cific
verification thatthe relevant general perndbvers the activityid. 8 330.1(d) which is
accomplished when prospective permittee files a “pe@nstruction notice”(PCN’)
with the relevant Corps distt engineer. After reviewing a PCN, the district engineer
may choose toverify that the general permit is applicable by sending the permitee a
verification letter immediatelyor the district engineemay add activityspecific
conditions to ensure thalhe activity complies with the terms and conditions of the
[general permitland that the adverse impacts . . . are individually and cumulatively
minimal.” 1d. 8 330.1(e)(2).Alternatively, in response to a PCN, the district engineer

may determine that tb adverse effects of the activity are more than minimal asd
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result, either notify the prospective permittee that an individual permit igrestjwor
permit the permittee to propose “measures . . . to reduce the adverse inopacts t
minimal.” 1d. § 330.1(e)(3)®
This case concernsationwide Permit 12, a nationwide permit that the Corps

reissued in 2012 NWP 12specificallyauthorizes discharges into federal waterwags
required for

the construction, maintenance, repandremoval of utility

lines and associated facilitida waters of the United States,

provided he activity does not result in thess ofgreater

than 1/2acre of waters of the United Staties each single

and complete project.
Reissuance of Nationwide Permits, 77 Fed. Regl84, 10,271 (Feb21, 2012). The
definition of a “utility line” in NWP 12includes®“any pipe or pipeline for the
transportation of any gaseous, liquid, liquescent, or slurry substance,yfor an
purpose[]” Id. Moreover, br “linear” projects, such as the FS Pipeltheach crossing
of a water body at a separate and distant location is considésenigée and complete
project” for the purpose of NWP 1277 Fed. Regat 10,290.

Prior to thereissuancef NWP 12in 2012 the Corpsfollowed theextensive

evaluationprocess that the regulatory schemequiresfor issuance of a general permit

8|f a permittee proposes additional measures to mitigate the envénuamimpact of the proposed
activity involving dischage, the district engineer must review the proposed mitigationestyaand

“shall add activityspecific conditions to ensure that the mitigation will be accomplish 33 C.F.R.

§ 330.1(e)(3) (2013).If the district engineer concludes that the mitigatsirategy isinsufficient, he

“will instruct the prospective permittee on procedures to seek aizdtoon under an individual

permit.” Id. On the other handf the district engineer concludes that the activity in question, coupled
with any mitigation neasures and activitgpecific conditions, is qualified to proceed under the relevant
NWP, he will send a “verification” letter to the permittee.

° A “linear project” is “a project constructed for the purpose oftiggtpeople, goods, or servicem
a point of origin to a terminal point, which often involves multiptessings of one or more
waterbodies at separate and distlmations.” 77 Fed. Re@t 10,195 “Roads and pipelines are
examples of linear projects.ld. at 10,263 The partieslo not dispute thatthe FS Pipelinés a linear
project.
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including prepaation ofa comprehensiv&A pursuant taNEPA. 42 U.S.C.
84332(2)(C). The Corps also condedian “impact analysis®™underthe Environmental
Protecton Agency’s CWA Section 404(b)(1) guidelinsee40 C.F.R. Part 230
Subparts €F, andperformeda “public interest review” of the factors set forth in 33
C.F.R. § 320.4(a)(1(2013)'° After conductingthe relevant reviewand assessments
the Corpshen producd a “decision documentthatincorporatedall of the information
it gathered andhe conclusiongt drew from thereviewsof the proposed reissuance of
NWP 12 The Corpgeleasedhis document (along with a notice in tkederal
RegisteJ for public notice and commeniSee33 C.F.R. § 330.1(h)Proposal to Reissue
and Modify Nationwide Permits, 76 Fed. Regl®4 (Feb. 16, 2011). The Corps
subsequently publisldea final version of the NWP l1@ecision documentyhich
authorized certain discharges in relation to utility projects as desgrb@eng with the
Corps’s responses to any public comments.

In the instant case, as notedRartl.B.1 above Enbridgefiled PCNsin August
and September of 2012, in order to seek verifications from fouricligngineers that
the FS Pipeline construction project was consistent with NWPEIthridge’s PCNs
includedextensive mitigation plan® offset the impact the construction might have on
the environmentincluding requirementghat existing flow rates bmaintained that in
stream excavation activities be limited in duratitmat the contours ovaterbody beds

and banks be restored and stabilized within 24 hcamdthatspecific drilling

Y The regulationgjoverning proposed general permiesjuired the Corps to assess “[a]ll factors which
may be relevant to the proposal” including “conservation, economicthetéss, general environental
concerns, wetlands, historic properties, fish and wildlife valtle®d hazards, floodplain values, land
use, navigation, shore erosion and accretion, recreation, water saipglyonservation, water quality,
energy needs, safety, food and fibeoguction, mineral needs, considerations of property ownership
and, in general, the eds and welfare of the people.” 33 C.F.R. § 320.4(a)(1).

17



techniques be employed to avoid any impact (even of a temporary naturejtamc
large and select water bodietSee, e.g.Decl of Joseph McGaver, ECF No. 27 11
19-23.)

In August and September of 2013, Enbridge received verificatfrmm each of
the four district engineers stag thatdischarges and other taaties that impact
waterways in relation to theonstruction of the FSipeline wereconsistentwith NWP
12, provided that Enbridge complied in all respects with the environmentaatndn
measures outlined in its PCN$Ld. § 12.) The district engieers further conditioned
their verification on Enbridge’s purchasing wetland bank credits as compendation
sometemporary and permanent changes of forested wetlands to emergent wedliaads
cost of approximately $4 millian(ld. § 26.)

Despite these measurd3aintiffs contend thathe CWA requires theCorps to
have done more to evaluate the environmental impact of the FS Pipelioee
verifying that the water crossings were consistent with NWP 12; in partidelamtiffs
maintainthat the Corp should have conducted a NEPA review ahduld have
produced either a&A or an EIS that tookinto consideration the overatnvironmental
effect of the entird=S Rpeline project, including those portions that were to be
constructed on privately ownedrd. (SeeCompl. 1115560 (Count 1I).) Plaintiffs
also argue that theistrict engineers erred in verifying the project’'930 water
crossings under NWP 12 for two reasons: first, because they faileletont® account
the “cumulative” effect of theroject, and second, because they verified certain water

crossings that are or will be closergablic watersupply intakeshan is permitted

18



underthe general permitting systen{SeeCompl. 1 19693 (Count VI).)

Significantly, Plaintiffshave escheed any facial challenge to NWP2 itself.

3. The Administrative Procedure Act

Plaintiffs’ complaintalleges that, insofar as none of the FedeAgjencieshave
completed an EA and EIS with respect to the FS Pipeline, the Fedlgeakcieshave
not only violated NEPA, they have also violated the APA. This coupling of the NEPA
requirement with APA review arisggimarily from the fact that NEPA does not
provide a separate cause of action for plaintiffs seeking to enforcéSts E
requirements.”Nat’l Coal. to Save Our Mall v. Nortonl61 F. Supp. 2d 14, 19 (D.D.C.
2001),aff’'d, 269 F.3d 1092 (D.C. Cir. 2001)Therefore, Raintiffs must bring their
NEPA claims under a separate statutory scheme, typically the genemalrgrovision
of the APA. See, e.qg.City of Williams v. Dombec¢KL51 F. Supp. 2d 9, 25 (D.D.C.
2001).

Under the APA, a court reviews an agency action to determine whetlser it i
“arbitrary or capricious.” 5 U.S.C. § 706(2)(A2012) An agency actarbitrarily or
capriciously if it “reie[s] on factors which Congress has not intended it to consider,
entirely fail[s] to consider an important aspect of the problgmn] offer[s] an
explanation for its decision that runs counter to the evidence before theyfger is
so implausible thait could not be ascribed to a difference in view or the product of
agency expertise.’Stephens v. U.S. Depof Labor, 571 F. Supp. 2d 186, 191 (D.D.C.
2008).

Courtsconsidering an APA claim in the NEPA conte{ten draw a distinction

between complantsaboutthe scope of an agency’s NEPA analysis,the one hand,
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claims that an agendyaserred in determining that is not required to perform a NEPA
analysis andon the other. In the first category, courts review an agency’s dedision
conduct dimited NEPA review under théypical APA “arbitrary and capriciots
standard because the question presented for revigensrallya factual, not legal,
dispute. See, e.g.Marsh v. Oregon Natural Res. Councdfl90 U.S. 360, 377 (1989)
(explaining thatwhen a question presented for review involves a factual dispute, the
court must defer to “the informed discretion of the responsible fedgeaiaes.”) In

the second categorwherean agency concludes that NEPA does not apply to its actions
at all, the agency’s decision is “not entitled to the deference that courts mustaoco
an agency’s interpretation of its governing statute and is instead a queltawm, o
subject to de novo review.Sierra Club v. U.S. Dep’t of Agric777 F. Supp. 2d 44, 54
(D.D.C. 2011) (internal quotation marksnitted).

Here, n addition to makingeveralAPA claims that derivefrom the Federal
Agencies’ alleged failure to comply withEPA (seeCompl. 1115589 (Claims1-V)),
Plaintiffs alsocontend that the Corpsdolatedthe APAinsofar as that agency’s district
engineers verified that the water crossings at issue in this action shtiséiestandards
set forth in NWP 14see id.{1 19693 (Claim VI)). This latterclaim is reviewed under
the familiar arbitrary and gaicious standard applicable to claims arising under the

APA. See5 U.S.C. § 706(2)(A).

4. The Instant Complaint

The aforementionedtatuory and regulatory regimes loom large inyan
consideratiorof Plaintiffs’ complaint, and this is especially sh&re, as hereRlaintiffs

have filed a motion for a preliminary injunctiotherebyrequiting the Courtto assess
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the likelihood oftheir success on the merit{See infra Part Il.) The Court notes that
Plaintiffs’ complaint is not a model of clarity with respect to whahductis being
allegedas a violation of whiclstatute however; hengeepeatedeminders otthe
specific claims andhe implicatedstatutesare required

To summarizevhat has already been describéue instant complaint contains
six claims, five of which are relevant to the pending motibrClaim Il alleges that the
Corps violated NEPAnd the APA and referenceboththe Corps’s verificationghat
the water crossings satisfy NWP,:Mhich were made pursuant to the CWA, and the
requesteccasements over federal land, which the Cospgoparentlystill considering
pursuant to their authority to grant easements for construction prdjexdtsraverse
land overwhich the Corps has jurisdictionln this claim, Plaintiffs maintain thathe
Corps violated federal lawhen it issuedhe NWP 12 verifications withouperformng
an environmental assessment of the pipe(@empl. 11156-60), andalsowhen it
“allow[ed] Enbridge to proceed with construction before the easements have been
granted and before [the] required environmental review has been comlpjét@d. |
161)

Claim Il alleges that the FWS violated NERAd the APAwhen without
conducting a comprehensive environmental assessment, it issued thedequi
Biological Opinionandincidentaltakestatement in response to the other agencies’
formal request fom consultationregarding the potential impaof the proposed pipeline

construction projectn certain species(Id. 11 16571.)

1 As notedin footnote 4 supra Claim | has been effectively severed from the instantion and
therefore is nbcurrentlyatissue.
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Claim 1V alleges that the PHMSA violadeNEPAand the APAwhen itfailedto
approve an oil spill response plan pursuant to the Oil PollutionpAot to the
beginning of pipelineonstruction even though no such plan has been pred or
submitted to the agency(ld. 1Y 17279.)
Claim V alleges that all aofhesefederalagencyactionsor inactions—including
the actions of the BIAn considering Enbridge’s request for easements over Indian land
(which are not the subject of a separate claitgave rise to an obligation on the part of
the Fedeal Agencies to conduct a fulicale NEPA review of the entire FS Pipeline, and
to select a “lead agency” primarily responsible for preparing the tegl. 19180
89.)
Finally, ClaimVI alleges that the Corps violated NWP 12, the CWA, and the
APA bothwhen itallegedlyfailed to include consideration of the cumulative effect of
all the verifications issued in connection with the FS Pipeiiniés analysis of whether
the verifications satisfied NWP 1andalso when itverified certain water crossings
that arepurportedly outside the scope of NWP 12 because theynahe proximity of a
public water supply intake.Id. 71 190193.)
As a result ofall of these alleged violationsf federal law Plaintiffs’ complaint
asks this Court fota declaratoryruling” that contains the followingpecificfindings:
(a) the Corps should have prepared an EA or an EIS for its
verifications and easements; (b) the [FWS] showdden
prepared an EA or EIS fots Biological Opinion and
Incidental Take Statement; (c) REBA should have
prepared an EA or an EIS for the [FS Pipeline’s] emergency
response plan; (d) the Corps or one of the other federal
agencies involved should have prepared an EA or an EIS for

the entire[FS] Pipelne project, or at a minimum designated
a lead agency for that comprehensive NEPA analysis; and
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(e) the Corps’ verifications of the [FS Pipeline] were
contrary to the Clean Water Act and [NWP 12].

(Compl. § 8 Moreover, as mentioned previously, Plaintiffs have now filed a motion
for a preliminay injunction asking the Court to suspeald actions of the Federal
Agenciesrelated to the FS Pipeline and to “enjoildhbridge Pipelines LLC and all of
its agents, officers, employees and anyone acting in concert witlomm, donstruction
and operatiorof the [FS Pipelinppending a final ruling on the merits (Plaintiffs’

Opening Brief (“PIl. Br.”) ECF No. 14at 1.)

. PRELIMINARY INJUNCTION STANDARD

A preliminary injunction is “an extraordinary remedy that may only barawd
upon a clear showing théte plaintiff is entitled to such relief. Winter v. Natural Res.
Def. Council, Inc,. 555 U.S. 7, 22 (2008). A party seeking a preliminary injunction
“must establish [1] that [it] is likely to succeed on the merits, [2] that [it] is likely to
suffer irreparable harm in the absence of preliminary relief, [3] that the balance of
equities tips in [its] favor, and [4] that an injunction is in the public interekt.”at 20.
In conducting an inquiry into thedeur factors, “[a] district court must ‘balance the
strengths of the requesting party’s arguments in each of the four edgareas.’ . . . If
the showing in one area is particularly strong, an injunction may issueifetrean
showings in other areas are rather weakHaplaincy of Full Gospel Chuhes v.
England(“CFGC"), 454 F.3d 290, 297 (D.C. Cir. 2006) (quoti@gyFed Fin. Corp. v.

Office of Thrift Supervisiorb8 F.3d 738, 746 (D.C. Cir. 1995)). However, “a movant
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must demonstrate ‘at least some injury’ for a preliminary injunction tceissid.

(citation omitted)*?

[1. ANALYSIS
A. Likelihood Of Success On he Merits

1. Plaintiffs’ NEPA Claims

Four counts of Plaintiffs’ complaindirectlyimplicate NEPA as previously
explained Although Plaintiffs have opted to plead substantially similaiPRE
allegations in separate counBaintiffs have repeatedlgummarized theioverarching
NEPA contention as the argument treest a resulbf the FederaAgencies participation
in various aspects of the FS Pipeline construction prpjeetagencies haal statutory
obligation toprepare artlS, or at least t@onduct a EA, of the entire pipeline, even
those portions that are being constructed on private land and that would otheowis
be subject to federalversight (See, e.g.Pl. Br. at 1921; Plaintiffs’ Reply Brief (“PI.
Reply’), ECF No. 34at 1921; Hr'g Tr.(Sept. 27, 2013 at 10:911 (statement of
Plaintiffs’ counsel that “[tlhe question [in this case] is whether any federal agency has

to look at the entire oil pipeline.”).) There is no disp thatthe NEPA duty to prepre

2 This approach to analyzing thpeeliminary injunction factorss traditionally used in this Circuit and
is often referred to as a “sliding scale.” The D.C. Circuit has recentgested that thsliding scale
approach may ntonger be applicable after the Supreme Court’s decisioVimterand that, instead, a
more stringent test appliesSeeSherley v. Sebeliu$44 F.3d 388, 393 (D.C. Cir. 2011) (likelihood of
success on the merits and irreparable harm may be “indeperfdsmstanding requirement[s] for a
preliminary injunction” (internal quotations marks anithtion omitted));see also Davis v. Pension
Benefit Guar. Corp.571 F.3d 1288, 1296 (D.C. Cir. 200@avanaugh & Henderson, JJ., concurring)
(“[U]nder the Suprene Court’s precedents, a movant cannot obtain a preliminauydtijon without
showingboth a likelihood of succesanda likelihood of irreparable harm, among othtkings.”).
However, in the absence of a precedential ruling to this eftaig,Court wil apply the more lenient
sliding scalestandard to the injunction at issue her@f. Kingman Park Civic Ass’'n v. Grajo.
13-cv-990, 2013 WL 3871444, at *3 (D.D.C. J®@9, 2013) (“[Albsent . . . clear guidance from the
Court of Appeals, the Court considers the most prudent course to bypassitesolved issue and
proceed to explain why a preliminary injunction is not appropriate uttte ‘sliding scale’ framework.
If a plaintiff cannot meet the less demanding ‘sliding scalahdard, then it cannot satisfy the more
stringent standard alluded to by the Court of Appeals.”).
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an EIS or to conduct an EAhereinafter collectively referred to as ami#ronmental
review” under NEPA—only arises whem federal agencyndertakes major federal
action[] significantly affecting the quality of the humanvironment]” 42 U.S.C.
84332(2)C). For the reasons that follow, the Court concludes that Plaintiffs haive no
demonstrated that they are likely to succeed on the meritseafcontentionthatthe
participation ofany ofthe Federal Agencies, aloe in combinationtriggereda NEPA
obligation to conduct an environmentalview of the FS Pipelindefore construction

on the pipeline project commenced.

a. The Corpss$ Verifications Were Issued Under NWP 12 And TAus
Individualized Environmental Reviednder NEPA Was Not Required

Plaintiffs’ myriad allegations and assertions regarding the Corp&/&C
verifications appear to boil down to two basic contentions: (1) the veiditst
themselves “[c]onstitute [m]ajor [flederal [a]ction[s]” that trigger@duty on the part
of the Corps to conduct an environmental review under NEPA (PI. Br. at 13), and (2)
the fact that the verifications in this case involved many water crossipigead out
throughout the entire pipeline transformed the otherwise private constrymtoject
into a major federal action such that the Corps should have conducted an erantahm
review of the pipeline pursuant to NERAI. at 19). Neither of these assertions is
likely to be successful on the merits.

First of all, the linchpn of theserelatedarguments is thenistakenassumption
that the verifications are the equivalent of a permit insofar as thegtefédy
authorizedthe FS Pipeline to proceedSee, e.g.id. at 13 (stating that “[t]he Corp[s]
verifications under NWP 24 permit the construction of the Pipeline” and that “Cofg)s’

approval is ‘essential to completion of the project’™ (citation omitiedg¢e alsod.
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(“No part of Flanagan South could operate without the verificatio)sTh be sure
some courts have hethat “if a federal permit is a prerequisite for a project with
adverse impact on the environment, issuance of that permit does conatmagr
federal action’ for NEPA purposes, as Plaintiffs argue hefel. Br. at 13 (quoting
Ramsey v. KantgorO6 F.3d 434, 444 (9th Cir. 1996pee also id(citing Wyoming
OutdoorCouncil v. U.S. Corps of Engg, 351 F. Supp. 2d 1232, 1242 (D. Wyo.
2005)).) But such courts generally were not assesgnidicationsunder the CWA
andto characterize the verifit@ns here as “allowing” or “approving” the FS Pipeline
project isinaccurate—the record suggests that Enbridge evaluated the risks and started
construction of portions of the pipeline on private land even before it had sleghliref
the necessary federaights-of-way—andalsomanifestly inconsistent with the fact that
no federal approval or permission is required for construction of a darmakpipeline
such as this on&

Moreover, and even more important, the law quite cledigyinguishedetween
“verifications” and “permits” in the CWA contextompare33 C.F.R. Part 325
(establishingorocedures for individual permitsyith 33 C.F.R. Part 330dgtailing
procedures for verification under general permitting system), and the guutint ofthe
general permitting system is to avoid the burden of having to conduct an enemtalm
reviewunder NEPA when a verificatieras distinguished froman individual discharge

permit—is sought. As previouslsnd extensivelyxplained, under the general

13 Notably, asan entirelydomesticpipeling construction of the FS Pipeline does not require federal
permission, oversight, or approval, and is therefore fundamenialike pipelines that bring oil into
the United States from other countries. The proposed Keystone p@liRé, for example, is an
international project that requirékse State Department to issud’eesidential Permit finding that it is
in the “national intere$ before it can be constructedSee, e.g.Final Environmental Impact Statement
for the Proposed Keystone XL Project, 76 Fed. Regl®5(Sept. 6, 2011)see alscExec Order

13,337, 69 Fed. Reg. 25,29@pr. 30. 2004). For this reason alone, Plairdtiffepeated comparisons
between the FS Pipeline and the Keystone XL Pipe(see, e.g, Pl. Br. at 4, 2&27) are misguided.
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pemitting system the Corps conducts an extensevironmental revievand provides
the public withnotice andan opportunity t°commentregarding categories of
construction activity that the Corps seekdssignate as having minimal impat
waterways wilhin specified geographical regionSee33 C.F.R. § 330.1(b). The
purposeof the statutethat authorizes general permits such as the nationwide permit at
issue heres to allow the Corps tdesignatecertain construction projects as eligible for
CWA disdharge permits “with little, if any, delay or paperwor&cause they fit within
thesepre-cleared categoriesf activities 1d.; see also Snoqualmie Valley Pres.
Alliance v. U.S. Army Corps of Eing, 683 F.3d 1155, 1164 (9th Cir. 2012) (“The
purpose of [the NWP] scheme is to enable the Corps to quickly reach deteomsnat
regarding activities that will have minimal environmental imppgts. Courts have
found, and this Court agrees, tléit] equiring an elaborate analysis of the applicable
regulationsand the facts would defeat[&] purpos¢]” of a general permitSnoqualmie
Valley, 683 F.3dat 1163.

Consequentlyjt makes little sense that, notwithstanding the FS Pipeline
project’s eligibility for verification under NWP 12, the Corps neverthelesd to
conduct a full environmental revieunder NEPA as Plaintiffsmaintain In other
words,the requisitecomprehensive environmental review is dapdront underthe
general permittingystempreciselyto avoid a NEPAenvironmentakreviewregarding
certain projects that fit into categories of activity that have been predeteditnbave
minimal environmental impactTherefore once the Corps district engineerserified
that the discharges resulting from the FS Pipeline sati®MdP 12, no additiona

environmental review was required.
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It is also conceptually mistaken to characterize a CWA verification akfgung
for “major federal action” status when the Corps’s actual role in plingia
verification letter pursuant to the general permittinggess igroperly understood.
Many projects undertaken pursuant tganeral permitdo not even need to be brought
to the Corps’s attention; there n® federal action, much lessnajor’ federal action, in
regard to such projectsSee33 C.F.R. § 330.H)(1). Even whena general permit
requiresthat the Corps providpre-constructionverification, such as is the case with
NWP 12,the Corps’s role is limited to determining whether the project in question does
or does nosatisfytheterms of the genergdermit, and if not, what steps the party
seeking verification must take to bring their project within the ambthat
authorization Id. 8 330.1(e)(3).This type of checkn is farless involved thanmhe
probing assessment tie particular factscircumstancesand environmental
conseguences of a specific project propdkat precedes a Corps determination of
whether or not an individual discharge permit should isd&t another way, under the
nationwide permit system, the Corps has already dornaimonmental reviewon a
general categorical basand has already given its imprimatur to discharges that result
from the type of construction activity at issurder specified circumstance$vhen a
prospective permittee files@e-clearance noticethe only thing left to be done is for
the Corps’s district engineers to verify that the planned project does,tirfitagithin
the category of activities that the Corps has already authoriaed. given Congress’s
stated interest itargetng “major fedeal action$ for extensive environmental review
under the NEPA statute, 42 U.S.C. § 4332(2)(C) (emphasis added), it is unlikely tha

this limited verification process is what Congress had in mind
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In sum, Plaintiffs do not, and cannot, dispute tih@tgeneral permittingystem
operates on a different track than thdividual projectby-project permitting process
for construction project dischargésatwould otherwise appf under the CWA or that
only major federal actions trigger a duty to conduct an environmental reviegr und
NEPA. Plaintiffs alsodisclaimany facial challenge to the general permitting statute or
NWP 12 in the context of this actiosgeeHr’'g Tr. at 15:813, andit is clear thatwhen a
project proceeds under a valg@gneral permitNEPA’s environmental review obligation
and othemermitting requirements that would otherwise apply are irrelevéetke, e.g.
Ouachita Riverkeeper, Inc. v. Bostj&d38 F.Supp. 2d 32, 3386, 4546 & 46 n.7
(D.D.C. 2013) (distinguishing between nationwide and individual permits aukdint
that no NEPA analysis was required where construction was properifyed under
NWP 12);Snoqualmie Valley683 F.3d at 1164 (“Verifying that permittees may
properly proceed under a nationwide permit does not reguiuél NEPA analysis at
the time of the verification.”).With all this considered, the Court sees no clear path to
victory for Plaintiffs regarding thérst aspect of theiclaim that the Corps violated
NEPA when itproceededo verify that the discharges and other activities related to
construction of the FS Pipeline were consistent with NWP 12 without coimguah
environmental review.

Plaintiffs’ related contentiomegarding the Corps’s verificationsthat the large
number of water crossings and r&dtverifications involved with the FS Pipeline
project makes this project a major federal action for NEPA purpe$®®s no better.
Plaintiffs take issue with the fact thitur differentCorpsdistrict engineerserified

approximatelyl,950 separate watecrossings related to the FS Pipeline under NWP 12
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without undertakng a comprehensive NEPA analysis of the pipelinged, e.q.Pl. Br.
at 13, 20, 25.)But Plaintiffs have not established that timember of verifications
requested in relation to a gext does or should have any effect on glemeral
permitting system, much less that a project can be pushed off the gpaerat track
and made to proceed down the alternative individual permit route if marealctertain
number of verifications are wolved. Nor do Plaintiffs provide any reason why the
number of verifications required by a particular project should havebaaying on that
project’s ability to be verified as consistent with a general petRlaintiffs have not
identified any authaty in the law or in the language of NWP 12 that would allow the
Court tograft the NEPA requirement attendant to the individualized permitting system
onto thegeneral permittingystemwheneverthe Corps isswea large number of
verificationswith respecto a linear construction project such as the FS Pipekmne
the Court sees no reason for doing so, especially where, as here, irgortin
environmental review obligatiowould undermine the purpose aafficacy of the
general permitting systemMoreower, Plaintiffs havealsothus farfailed toprovidean
answer to the practical concern that requiring additional environmenta&weor
projects that qualify for a general permnbuld give rise to significanand untenable
uncertainty forany constructon project—large or smal-thatseeks to rely on a general
permitin lieu of an individual permit and accompanying NEPA review.

Finally, the Court notes th&piller v. WalkeyNo. A 98 CA 255SS, 1998 LS.

Dist. LEXIS 18341 (WD. Tex.Aug. 25, 1998)and the dissenting opinion fierra

14 By Plaintiffs’ logic, oneconstructionproject that requires 2,000 verifications for water crossings
would besubject to furtheenvironmental review under NERAvhile 2,000 separate projects that each
require a single verification for a water crossimguld not necessarily require additional review,
despite the fact that both scenarios theoretically pose the same pbthrgatto the aquatic
environment
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Club v. BostickNo. 126201, 2013 WL 5539633, a®* (10th Cir. Oct. 9, 2013}-upon
which Plaintiffs rely—are unpersuasive primarily because the logic of these cases does
not sufficiently accountor the fact thatCongress establigld a general permitting
system as an alternative to the requirement tbastruction projestwith a minimal
potental impact on national waterwaybtain an individual permit under the CWA.
Like the instant cas&piler involved an oil pipeline that crossed both wataysand
federal land under the Corps’s jurisdiction. Moreowathoughthe Spiller courtis not
entirely clear on this point, it appears that the pipeline operator in that ppBecato
have the wadr crossings verified pursuant dogeneral permitSee idat *39 (“[The
pipeline operator] has requested a nationwide permit under section 404 Qlfetdre
Water Act[.]”). Underthe circumstancegresentedthe Spiller court concluded that
“[tlhe Army’s role in granting permits for construction over navigable waters and
granting a rightof-way over [federal land] combine to have such a crucial impact on the
construction of the [pipeline] at so many points along the pipeline that it cgrbenl
describedas ‘major[f] ederal action.”” Id. at *40-41. Of particular note in this passage
is the fact that th&piller court invoked the “Army’s role igranting permits as
indicative of the level of federal involvement in the pipeliaad Plaintiffs point tohis
language as suppoidr the proposition that the issuance of permits under the CWA
where the federalkgontrolled waters were found throughout the project required NEPA
review of theproject (SeePl. Br. at 17.)

As explained above, however, the @srdoes nogrant permits pursuant the
general permitting processather,it simply verifies that an application meets the

criteria forthe preexisting general authorizatiorAnd this difference is not merely
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semantie—rather,the process for the Cosfs issuingan individual permit is very
different, and far more involvedhan the process aoferifying that a construction
project is consistent with the terms of a general perniitte court inSpiller failed
entirely to consider thisrucial distinctio; indeedapart from thesinglepassing
reference to a nationwide pernmitentioned aboviethe Spiller opinion contains no
discussion of thgeneral permittingystem at all. Therefore in addition to the fact that
Spilleris not binding authorityn this jurisdiction, this Court findsthat it simply cannot
follow Spiller's logic.

Nor does the dissenting opinion Bostickadd any additional heft to Plaintiffs’
argument thaBpillerreached the right result.SéePlaintiffs’ Notice of Supplemental
Authority (“Pl. Supp. Br.”), ECF No. 42, at-32.) Bostickis a Tenth Circuit case that
was on appeal from the denial of a preliminary injunction where the plaihiafds
launcheda facialchallenge to NWP 12that alone distinguishes it from the instant
matte). 2013 WL 5539633, at *1. Although the majority opinion reached only the
guestion of irreparable harm, the dissenting judge evaluated likelihoagtoéss on
the merits, andelying extensively orSpiller, concluded thathe entire pipeline at issue
in that case-the neary 500-mile Gulf Coast Pipeline-shouldhavebeen subject to
NEPA review Id. at *13. The principal factual basis for the dissenter’s conclusion was
the “number of permits issued by the Corps relative to the overallcfitzlee Gulf Coast

Pipeling,” andin light of this ratio, the dissenter found it “patently ludicrous” to
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maintain that “the Corps’ permitting involves only a ‘link’ in the Gulf Coast Rna¢]”
such thait was nd a major federal action for NEPA purposeHd. at *11.*°

But, like theSpillerjudge before him, the dissenting judgeBaostick
inexplicably failed to acknowledge the critical difference between th@<srole as
permitte—anauthority it exercises when and if an individual discharge permit is
requested-and its role as aerifier, which it undertakes when a general permit
involving construction activity that has already received extensive emwiental
review requires an applicant to file a pckearance notice an obtain the Corps’s
verification that its project is consistent with the existing general perRather,the
dissenting opinion (mistakenly) asserts that the Corps “issue[d] &iits
regarding the Gulf Coast Pipelingd. at *11 (emphasis added)And havingso
mischaracterizethe Caps’s rolewith respecto the pipeline project, it is no wonder
that the dissenting juddeelieved thathe Corps’sverification ofthe large number of
water crossingat issuewasa major federal action for NEPA purposel. at *12.

The instantCourtviewsthe distinction between verifications apdrmitsas
makingall of the difference as far as a NEPA analysis is concerned, as explaioea ab
Therefore, even setting aside the fact thdissenting opinion haso precedential
value theBostickdissent’s failure to acknowledge that the Corps’s verifications atre no

the functional equivalent of permits renders its analysis wholly unpsige.

13 According to the dissenting opinion, “[tlhe Gulf Coast Pipeline is 486aiing, and required the Corps to issue
2,227 permits for water crossings|,]” which “means that the GaHst Rieline crosses United States watatmost
five times in each mile, or about once every 1150 feBbstick 2013 WL 5539633t*11.
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b. The Fish and Wildlife Service’s Biological Opinion and Incidental
Take Statment Did Not Trigger A Duty To Undertake A NEPA Review

Plaintiffs alsomaintainthat theFWS engaged ia major federal actiosufficient
to give rise to an obligation to perform a NEPA environmental revietheFS
Pipelinewhen it issuedhe Biological Opinion and incidental take statementresponse
to formal requests from the Corps and the BIA. (Pl. Br. aR21cf. Defendant’s
Opposition Brief (‘Def. Br.”), ECF No. 28,at 1516.) The statute pursuant to which the
FWS issued it®opinion and taketatement (8ction 7 of the ESA, 16 U.S.C. § 1536)b)
establishes “consultation” proceswherebyother federal agencieonsidering
whether or not to exercise their own permitting authoemgage with the FWS-a
process that differs significantly frothe kind of agencyactivity that ordinarily counts
as major federal action for NEPA purposedompareCity of Dania Beach, Fla. v.
FAA, 485 F.3d 1181, 1189 (D.C. Cir. 200(PAA regulation expandingirport runway
usewas “clearly major federal action” reqing NEPA review) The Court’s hesitancy
to view a Section 7 consultation as a major federal aaiothe part of the FW®r
NEPA purposes is especially justified given that, under Section 7, it ietheesting
agency, not the FWS, that ultimately dd&s what impact the biological opinion and
incidental take statement will have on the construction project under coasae See
50 C.F.R. 8 402.1() (2013)(“Following the issuance of a biological opinion, the
Federal agency shall determine whethad in what manner to proceed with the action
in light of its section 7 obligations and the Servibiological opinion.”). But this is
not to say thatm FWSopinion and incidental take statement issued pursuant to the
Section 7 consultation process aaeverrise to the level of major federal action; in

Ramsey v. Kantgr6 F.3d 434 (9th Cir. 1996)the primary legal precedent Plaintiffs
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offer in support of the argument that the FW8islogical Opinion and incidental take
statement constituted a majaderal action in this casethe Ninth Circuit held as
much.

Ramseynvolved alegal challenge to twestates’ plans for the management of
their salmon fisheries.The states of Oregon and Washington soughssaepermits
for salmon fishing in certain rivers where fishing would otherwise be ofité under
the Endangered Species Addause endangered species of salmon mingled with non
endangered salmond. at 439. As the Ninth Circuit panel viewed the facts, salmon
fishing in thoseareasas authorized by state law could only proceed consistent with the
Endangered Species Act if the federal agency that regulates activipastimg
endangered salmon rendered a biological opinion “examining the proposed act
the anticipated effects on the specidd,’at 440, andf that agencyalso issued an
incidental take @tementhat effectively waived the otherwise applicable federal
penalty for the incidental killing of a certain number of the endartggnee of salmon.
The issue presenden Ramseywas whether issuance of amcidentaltake satement
under such circumstances constituted a major federal action that gave ais¢EPA
duty to conduct an environmental review of the state fishing pléshsat 443.
Emphasizing that “it isll but impossible to fish for [neendangered] salmon . . .
without incidentally taking salmon that are listgs endangered specjgsthe panel
held that the federal agency’s incidental take statement was a major fedevalfact
the purpose of NEPAId. at 444.

The Ramseycourt’s conclusiorfinds no applicability here Ramseis holding

rested orthe court’'sobservation thatthe incidental take statement in this case is
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functionally equivalent to a permitecause the activity in question woufdr all

practical purposes, be prohibited but for the incidental take statémidn{emphasis
added). Theprojectthat was under consideratiom Ramseyvas the stateglan to

allow fishing for nonendangered salmon in areas that ensured that endangered salmon
would be caught, andnder those circumstances, the federal agency’s incidental take
statement waslearly essentiato the adoption of tat plan. See id.at 444. Here by
contrastthe FWS’s Biological Opinion is at best peripheral to the project in question
The FS Pipeline is a private construction project involving the tranapont of

domestic oil reserves that is by no means aimed at the captarg/epecies, much less
endangered specieand there is no evidence to suggest thatprgect could not
proceed without th&WS’sincidentaltake statementsuch that the statemerst
“functionally equivalent to a permit Put another way, althoughe FWS5 Section 7
consultation responsibilities mapmetimes haveuch a direct impact oaproject that
theincidental takestatementises to the level of major federal actidhis will not

always be so, and there is nothing about the FWS’s consideration of the Ihdigribe
American burying beetle, and the decurrent false anteglation to the FS Pipelethat
would permit the conclusion that thacidentaltakestatement at issue here had any
such impact (at least on the record as it currently exists). AccdwliRtpintiffs have
failed to show a likelihood of success on the merits with respect toNIEPA claim

based on the FWS’actions

c. Federal Review Of The Requested Easements Is Ongoing And May Yet
Result In The Requested NEPA Analysis

Plaintiffs also argue that th€orpss and the BIAs consideration oEnbridge’s

requess for easementsounts as major federal action for NEPA purposes. Unlike other
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aspects of Plaintiffs’ complaint, it appears that thereoiglispute that granting an
easement over federal land qualifies as a major federal action under MERAst with
respect to the portion of the project that is slated to run over the land undealfede
control. SeeDef. Br. at 2621.) The trouble withthis claim is thathe requested
federal easements for the FS Pipelare still under consideratidmny theCorps and the
BIA, and there is evidence in the record that indicates thaetagenciemay even

have commenced the environmental review that is the objeelanftiffs’ allegations.
(See e.g, Decl of Scott L. Whiteford), ECF No. 28,  7; Decl of Eddie Streater),
ECF No. 287, 1 11.) Under these circumstances, the Court has significant concerns
that Plaintiffs’ NEPA claims regarding the easements ateyrt ripe. SeeTexas v.
United States523 U.S. 296, 300 (1998)A claim is not ripe for adjudication if it rests
upon contingent future events that may not occur as anticipated, or indeed may not
occur at all.”(citation and internal quotation marksndted)).

Plaintiffs’ briefs in support of the motion for a preliminary injunction do little to
allay those concerns. Plaintiffs’ primary argument is teagn ifan environmental
review iscurrently being performed with respect to tleguesteccasenents, the Corps
and the BIA nevertheless violated NEPA by allowing constructiootbér parts othe
FS Pipeline prior to the completion tfatreview. (Pl. Reply at 13.)However, as has
been repeated numerous times abdedgeral agenciesadnot “allow” or “permit”
construction of a domestic oil pipeline on privately owned lahtleed, it is precisely
because domestic oil pipelines do not require federal authorizttadEnbridge
apparently started building the FS Pipeline even before the fedgeatees had

determined whether or not to grant the easements in question.
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In any event, given the state of the record at this point, Plaintiffs haleel ft@
persuade the Court that an injunction is appropriate when the alleged MBR#&on
has not yeoccurredandis still in the process of being addressd®ecausehe Court is
not convinced that Plaintiffs will be successful in sustaining their claim that the
pending easement requests can be the basanfp cognizable NEPA violationhe

Court declines to issue an injunction on this groatnthis time

d. There Is NoBasisFor Plaintiffs’ ContentionThat ThePHMSA Has A
NEPA Obligation TdJndertakeAn EnvironmentaReview

Plaintiffs alsoprovide no support for theargument thatheinaction ofthe
PHMSA with respect to @ontingency oil spill plartiriggered aNEPA duty to conduct
an environmental review of the FS Pipelim®r can they, because this claim appears to
be baseless. Itis true thiditere has been no action on the part ofRHMSA, but that
is primarily because thagencyhas not even been provided wih opportunity to act.
To recap what was explained above, under federalagipeline owner is only required
to prepare and submit a spill response plan before a pipeline baggnation—not
before it is constructedand, indeed, Enbridge has yet to submit such a plan to the
PHMSA. See49 C.F.R. § 194.72013) To arguehere asPlaintiffs do, that the
PHMSA nevertheless somehow has engaged in a major federal action for NEPA
purposegsiefies logic. And unless and until Plaintiffs are able to demonstrate that a
federal agency that ha®tbeen invited to act in any way regarding a project with
potential environmental impacts can nonetheless be deemed to have engaged in a

“major federalaction[] significantly affecting the quality of the human environment”
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for NEPA purposes, there is little likelihood that Plaintiffs will prevail oa BHMSA

claim.

e. Even Viewed Collectively, The Federal Agencies’ Actions Do Not Give
Rise To Any NEPA DOy To Asses The Environmental Impact Ohd&
Entire FS Pipeline
Finally, we arrive at what Plaintiffs have conceded is the core of NEPA-
related concernthat the collective actions of the various Federal Agencies triggered a
obligation under NEPA for some agency to conduct an environmental review not only
of the portions of the pipeline that required that agency’s input but also eintire
589-mile domestic pipeline project.SeeCompl. 1 182 &sserting that the federal
actions“singly, in combnation, and cumulatively constitute major federal action and
thus trigger the requirement under NEPA that the Corps prepare an EA ahng/torE
theentire[FS Pipeline.]”);see alsd?l. Br. at 19, 2427.) Plaintiffs’principal worry
appears to be thabnsuch comprehensive environmental review of the entire FS
pipeline was undertaken prior to the beginning of pipeline construc{iBh.Br. at 29
30.) But Plaintiffs cannot deny that the obligation to review a project pursuant to
NEPA arises only wherhere is “majorfederalaction.” 42 U.S.C. § 4332(2)(C)
(emphasis added). In the Court’s view, Plaintiffs have signifigamterstated the
degree of federal involvement in the FS Pipelinenmattempt to shoehorn this
essentiallyprivate project into the NEPA stagjtconsequently, at least on the record as
it currently stands, Plaintiffs’ claim that NEPA requires a comprehensivé&onmental
review is unlikely to be successful.
Plaintiffs’ argument is notinprecedented The question of how much federal

involvementis needed to “federalize” an otherwise private project such that NEPA
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review is required for the entire undertaking is a dilemma that has vexets cond
commentators for some timesee, e.g.Jeslyn Miller,Note, Clarifying the Scope of
NEPAReview andhe Small Handles Problen37 Ecology L.Q. 735, 737 (2010)
(“[Clourts have struggled with the extent to which an environmentalyaisalnder
[NEPA] must consider the entirety of a private development or just those components
subject to direct federal jigdiction.”); see alsdSave Our Sonoran, Inc. v. Flowers
227F. Supp. 2d 1111, 1113 (D. Ariz. 200€)The scope of analysis of federal action by
the Corps of Engineers undgNEPA] is a topic not without controversy(citation
omitted). Put in the padnce of NEPA, the issue is whand under what
circumstancean otherwise private projecs transformed int@a “major federal actioh
requiring a federal agency to undertake an environmental review of tite praject.
42 U.S.C. § 433@).*°

In Winnebago Tribe of Nebraska v. R®&21F.2d 269 (8th Cir. 1980), the Eigh
Circuit confrontedthis question in regard ta fact scenario similar to ¢honebefore
this Court Winnebago Tribe&oncerned tribés attemptto enjoin the construction of a
67-mile power line, 1.25 milesof which crossed waters under the jurisdiction of the
Corps. Id. at 270. While the Corps prepared an EA with respect to the-cnessing
portion of the power lin@s part of its consideration of a request for an individual
permit relatedo that water crossinghe plaintiffarguedthat, under NEPA, the Corps
was obligated t@o an environmental assessmenttof entire pipeline.ld. at 272. In

addressing theugstionof the scope of the required environmental reviéve Eighih

18 This question ispparently common enough to have earned a nickname in the academic litehettisenall
handles” problemSee generall¥lizabeth A Roche The Continuing Saga of Rippling Puddles, Small Handles and
Links of Chains: Wetlands Action Network v. United States Army Corps of Engiti@&til. Envtl. L.J. 119

(2002) Mary K. Fitzgerald CommentSmaltHandles, Big Impacts: When Should M&ional Environmental

Policy Act Require an Environmental Impact Stateme2®B.C. Envtl. Aff. L. Rev. 43{1996)
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Circuit distinguished between a federal agencyfdctual or veto control” of a
project—that is, where there is some federal involvement necessary in a piece of a
project—and an agency’s “legal control benablemernit of a project—that is, where
“federal actionis a legal condition precedent to accomplishment of an entireedermal
project.” Id. (citation omitted). In the former situation, th&/innebago Tribeourt
identified three factors “helpful in determining” whetheefprojectwide analysis” was
required:

(1) the degree of discretion exercised by the agency over the

federal portion of the project; (2) whether the federal

government has given any direct financial aid to the project;

and (3) whether the overall federal involvement with the

project (is) sifficient to turn essentially private action into

federal action.
Id. (citation omitted). The Eighth Circuitconsidered these factors in tbentext
presentecandultimately concluédthat “the Corps did not have sufficient control and
respongility” over the power line “to require it to study the entire projecltd. at 273.

Turning to the instantase federal action is not a “legal condition precedent” to

the construction and operation of the FS Pipebeeausdhere is no commhensive
federal permitting system governing domestic oil pipelines; indeed, just as in
Winnebago Tribgefederal involvemenwith the FS Pipeline’s construction is purely
relatedto the pipeline’s location. Moreover, the@@t agreewith the decision in
Winnebago Tibe that, where federal action is not a legal condition precedent, the
inquiry into the scope of NEPA review turns on the degree of federal ‘@load
responsibility” of a given projeds a matter of factSee id.at 273. And given the

factual similarities between the FS Pipeline and the power line at issfenimebago

Tribe, the Court sees no reason why the two cases should reach different results
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regarding the degree of federal control and responsibility. As noted abevESth
Pipeline is essentially a pate project, andlike Winnebago Tribgethe federal
involvement is limited to a very small portion of the overall proje&s previously
explainedthe water crossingsere verifed under NWP 12andarethus not subject to
NEPA analysisronsequentlytherelevantfederal involvement with this particular
projectfor the purpose of addressing the extent of federal control and respoysuilit
limited to the 1.3 miles of federal land under the Corps’s jurisdiction and the 1IRk8 m
of land subject to the jurisdiction of the Bl In this Court’s judgmentthese minor
pieces of federal involvement inreearly 600mile pipeline fall short of imbuing the
federal government with “control and responsibility” over the pipelina agole. See
id. at 273 ([T]he fact that part of #[project] will cross [land under federal
jurisdiction] does not suffice to turn this essentially ptevaction into federal action.”)
The Corps’sregulations outlining the scopH its obligations under BPA—
which expressly incorporate the “control and responsibility” standard artied lin
Winnebago Tribe-buttress this conclusionThese regulations, entitled “NEPA
Implementation Procedures for the Regulatory Program,” provide guidaecéfisally
as to the scope of the Corps’s NEPA responsibiliteesa given project.See33 C.F.R.
Part325, Appendix B. In relevant part, the regulations, which generally apply when the
Corps grants permitqrovide:

Typical factors to be considered in determining whether
sufficient “control and responsibility” egis include:

(i) Whether or not the regulated activity comprises “merely a

link” in a corridor type project (e.g., a transportation or
utility transmission project).
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(i) Whether there are aspects of the upland facility in the
immediate vicinity of theegulated activity which affect the
location and configuration of the regulated activity.

(iii) The extent to which the entire project will be within
Corps jurisdiction.

(iv) The extent of cumulative Federal control and
responsibility.

A. Federal catrol and responsibility will include the

portions of the project beyond the limits of Corps
jurisdictionwhere the cumulative Federal involvement of the
Corps and other Federal agencies is sufficient to grant legal
control over such additional portions thfe project These

are cases where the environmental consequences of the
additional portions of the projects are essentially products of
Federal financing, assistance, direction, regulation, or
approval[.]

Id. Part 325, Appendix B 7(b)@2) (emphasis aded). The regulations go on to provide
specific examples of how federal control and responsibilitg @orridor project should
be measured:

For example, a 5nile electrical transmission cable

crossing a Famile wide river that is a navigable watef

the United States requires a [Department of the Army]
permit. Neither the origin and destination of the cable nor

its route to and from the navigable water, except as the route
applies to the location and configuration of the crossing, are
within the control or responsibility of the Corps of

Engineers. Those matters would not be included in the
scope of analysis which, in this case, would address the
impacts of the specific cable crossing.

Conversely, for those activities that require a pérmit for

a major portion of a transportation or utility transmission
project so that the Corps permit bears upon the origin and
destination as well as the route of the project outside the
Corps regulatory boundaries, the scope of analysis should
include those portions of the project outside the boundaries
of the Corps section 10/404 regulatory jurisdiction. To use
the same exampléf, 30 miles of the 5@mile transmission

line crossed wetlands or other “waters of the United
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States,”the scope of analysis shouldflext impacts of the
whole 56-mile transmission line.

Id. Part 325, Appendix B § 7(b3] (emphasis added). Herir the reasons expressed
above,there is little doubt that the federal involvement with the FS Pipeline falls under
thefirst of the twoexanples quoted above

UndauntedPlaintiffs attempt to ceopt the regulations to argue that the Corps’s
involvement with the FS Pipelindoes, in fact, extend to a “major portion” of the
projectbased on thsignificantnumber of water crossings and the fdtt they are
spread throughout the length of the pipelin®l. Br. at 19-20.) In making this
argument, Plaintiffs rely heavily on cases such\dste Tanks Concerned Citizens, Inc.
v. Strock 563 F.3d 1033 (9th Cir. 20099nd Save Our Sonoran, Inc. ¥lowers 408
F.3d1113 (9th Cir. 2005), in which courts hataeund that even limited federal
involvement in a project can be sufficient to “federalize” the projechshat NEPA
review of the entire project is warrantedh the cases Plaintiftites—both of which
concernedndividual discharge permitselated towaters under the Corps’s
jurisdiction—the cours basedtheir ultimate conclusioson the fact that the waters in
guestion were found throughout the project sites at isSe=White Tanks563 F.3d at
1040;Save ir Sonoran 408 F.3d at 1122 In Plaintiffs’ view, the FS Pipeline
presents precisely this scenahecause of the Corps’s verification of 1,950 water
crossings spread throughout the length of the FS Pipeline.

However, two crucial aspects ofdhnstan case distinguish it from cases like
White TanksandSave Our SonoranFirst, the cases Plaintiffs rely upon concerned
permitsunder the individual permitting system of the CWA, not verifications under the

general permitting systemSee Whitélanks 563 F.3d at 1037Save OurSonoran 408
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F.3d at 1118.Forthe reasons discussed at length above, the Corps’s verificatoons
not qualify as a majofederalactionfor NEPA purposes, andithout those
verifications,the requested easements over small pieces of federal landtheakaects
of this case lookmuch morelike Winnebago TribéhanWhite Tanksr Save Our
Sonoran Second, neither of the cagbsit Plaintiffsrely onconcerned corridetype
projects such as the one at issue héelbis factis especially significant because
Plaintiffs cite these cases for the proposition that the number of water crossingeeand
fact that they are spread throughout the length of the pipeliather than the total
amount of landr watersubject to federal jusdiction relative to the pipeline as a
whole—should control the inquiry into what constitutes a “major portion” of the
pipeline. It is true that the Ninth Circuit emphasized the degree to which the federal
action inWhite Tanksand Save OurSonoranpervaded the respective construction
projects,but those projects were singlecation endeavors, not the corridiype
projects that are specifically referred to in the Corps’s regulati@eeWhite Tanks
563 F.3d at 1040Save Our Sonorgr08 F.3d at 121. Thescenariosn the
regulations which expressly apply to corridetype projectsprovide thebettermodel
for theratio that governs the “control and responsibility” inquiry, dhdse examples
focus on the total amount of land or water under federal jurisdiction vel&tithe total
length of the project See33 C.F.R. Part 325, Appendix B 8§ 7(b)(3By that rubric,
Plaintiffs are unlikely to be able emonstrate that the Corps hsufficient “control
and responsibility” over the FS Pipeline to require NEPA reviewhefdntire project
Plaintiffs’ final attempt to convince the Court that the entire FS Pipelia®

“federalized” for NEPA purposes derives from a legal doctrine thabmetimes
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invoked in NEPA casesthe so-called“independent utility” doctrine. eePIl. Reply at
8-10.) This doctrine prevents federal agencies or project operators “froitiirmg one
project into multiple individual actions each of which individually has an in$igpmt
environmental impact, but which collectively have a substantial impadatural
Resources 2f. Council, Inc.v. Hodel,865 F.2d 288 (D.C. Cir. 198§)nternal
guotation marks and citation omittedPlaintiffs maintain that the “independent utility
doctrine” requires a NEPAewiew of the entire FS Pipelinas opposed to a review of
justthe portions of the pipeline thatansectareas of federal jurisdictiomprimarily on
the basis oHammond v. Norton370 F. Supp. 2d 226 (D.D.C. 200%hich concerned
the question of whether “an agency preparing an EIS maysegment’ its analysi so
as to conceal the environmental significance of the project or projetdsdt 244
(citing Coal. on Sensible Transpy. Dole,826 F.2d 60, 68 (D.C. Cir. 198)7) However,
unlike inHammond there are no factsere thatend to show thaEnbridge sought to
circumvent any applicable environmental regulations through creatbjeqt
managementCf. Hammond370 F. Supp. 2d at 244l o the contrary, the evidence
indicates that Enbridge has gone out of its way to make sure it has seld i@ of its
obligations, including complying with numerous state environmental regulsti
consulting with dozens dflative Ameri@antribes, obtaining rights of way from
thousands of individual landowners, conducting a public outreach and consultation
program, ancgreparingextensive mitigation plans.See, e.g.Decl. of Jerrid Anderson
ECFNo. 271,11 9, 1517.) In the absence of any record evidence that Enbridge has at
any point attempted to hide the ball regarding the environmental ingpalce FS

Pipeling the Court believeshe independent utility doctrine inapposite.
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Finally, the Court notes its genen&luctance to conclude that federal action
with respect to amall portion of a pipeline or other “linear” projeas sufficient to
federalize theentireprojectin the absence of any statute that permits or requires federal
oversight regarding such a projedecause everyil pipeline project of anyeasonable
length is likely to pass over some segment of federal land or waters tinibed
States the practicakffect ofthe resultthat Plaintiffs seekwould be totransform NEPA
into a statutehat requiresfederal oversighof all domestic oil pipelineg¢in the form of
an environmatal review). Congress has ngtet seen fit toenactan environmental
statutethat federalizeshe construction of private, domestic oil pipelines, and Plaintiffs
have thus far failed to convinghis Courtthat they will be successful in their bid to

have NEPA construed in that expansive fashion.

2. Plaintiffs’ Claim That The Cmps’s Verifications Violated The Terms Of NWP 12

In addition to their NEPAbasedarguments, Plaintiffalso maintairthat the
Corps’s decision to issu@WA verificationsfor the FS Pipeline water crossingsis
arbitrary and capricious under tepecificterms of NWP 12 Plaintiffs offer two
grounds for this contention. First, they contend that the Corps’s verificatiers
arbitraryand capricioudecause thedid not include a determinatiahatthe overall
“cumulative effect’of the FS Pipeline’s multiple water crossings theenvironment
would be minimal (PI. Br. at 30) Second, they assert that some of the water crossings
that the Corps verified violated a requirement of NWP 12 that “prohibits\aNp 12
activity ‘in the proximity of a public war supply intake.”” (PI. Br. at 32 (quoting 77

Fed. Regat 10,283).)
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Plaintiffs’ primary support for the first aspect of this APA claim comes fitom
language of NWP 12, which provides:

In reviewing the PCN for the proposed activity, the district aegr will
determine whether the activity authorized by the NWP will result in more
than minimal individuabr cumulativeadverse environmental effects ..

For a linear project, this determination will include an evaluation of the
individual crossingsa determine whether they individually satisfy the
terms and conditions of the NWP(s)s well as the cumulative effects
caused by all of the crossingsithorized by NWP

77 Fed. Reg. at 10,28émphasis added)

In Plaintiffs’ view, this languageequiresthe Corpsto evaluatehe cumulative
impact of all crossings so verifiedincludingthe cumulative effect of the 1,05
crossings verified for the FS Pipelinethis case—and to include in its verification
letters a statement to that effediSeePl. Br. at 3332.) But there is no statutory or
regulatory mandate that verification letters contaiy suchstatement. And there is
also no reason to believe that the district engineers in the instant dasketéaconduct
the required analysis of the FS Bime’s cumulative effectsNWP 12 provides that
“district engineerwill evaluate the cumulative effects of those linear projects when
determining whether authorization by NWP is appropgia?@ Fed. Regat 10,260
(emphasis addedandthat regulation alsgermitsdistrict engineers to evaluate
cumulative effects “on a regional basis” by considering “effectdiwifn wetland,
stream reach, or coastal waterbody[.]” 77 Fed. R¢30,26164. Plaintiffs have done
nothing toestablish that the district engi@res actuallyfailed to follow these
prescriptiors, and the Court will not assume th#te fact that the verification letters
lack a statement regarding cumulative effaoisans that the Corps failed to perform

such an analysis, particularly where NWP directs the district engineers to do so.
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The current record is also insufficient to sustRiaintiffs’ claim thatthe Corps
violated NWP 12because it verifieghipeline construction in the proximity ofgublic
water suppy in violation of General Condition 7 of NWP 12. Plaintiffs have provided a
single declaration from a resident of Missouri who maintains that thaKenpumps for
the [Missouri cities of] Adrian and Archie water supplies are locat@g a few mies
downstream” from where the FS Pipeline crosses the South Grand RiNech is the
sole source of water for these two cities.” (DedlDanny FergusonECF No. 1419,
6.) This statement is unlikely to prevail over record evidence demonstrédtatghe
Corps specifically considered General Condition 7’s “proximity” reguonentand in its
expert determinationconcluded thathe relevanpipelinecrossings weraot in the
proximity of anysuch water supply intakeqSeeDecl. of Lucius DuerksenECF No.
28-1, 9 19) There is no hint of arbitrariness in tlasnclusion moreover the Corps’s
expert opinionin this regards entitled to substantial deferenc8ee, e.g.Colorado
Wild, Heartwood v. U.S. Forest Serv35 F.3d 1204, 1216 (10th Cir0O@6)

(“[D] eference tdqan] agency is greatest when reviewing technical matters within its
area of expertisé (citation omitted). In any event, it is the Plaintiffs’ burden to
establish that they are likely to succeed on the merits of their claim thaGtRepEline
is so close to water supplies that the crossings were improperlfyederand he scant

evidencethat Plaintiffshaveoffered in this regards manifestly insufficient

B. Irreparable Harm

“[T]he basis of injunctive relief in the federal courts has always beeparable
harm and inadequacy of legal remedifs Sampson v. Murrgy415 U.S. 61, 88 (1974)

(internalgquotation marksnd citationomitted). Even under the sliding scale approach
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that is utilized in this Circuit, Plaintiffs must demonstrate that they will suffer
irreparable harm absent an injunction in order to be eligible for injuncéivef. See
CFGC, 454 F.3dat 297 (“A movant’s failure to show any irreparable harmis . . .
grounds for refusing to issue a preliminary injunctiemen if the other three factors
entering the calculus merit such relie{citation omitted); see also GEO Specialty
Chem, Inc. v. Husisian923 F. Supp. 2d 143, 147 (D.D.C. 20X3)A] court may refuse
to issue an injunction without considering any other factors when irrbjgaharm is
not demonstrated.”). Accordingly is well established that “perhaps the single most
important prerequisite for the issuance of a preliminary injunction isreodstration
that if it is not granted the applicant ikély to suffer irreparable harm before a
decision ontie merits can be rendered.” ATharles Aan Wright, Arthur R. Miller &
Mary Kay Kane,Federal Practice and Procedure § 2948.1 (2d ed. 2013).

The concept of irreparable harm is not easily defined tlerte is no doubt that
“[t]he irreparable injury requirement erects a very high bar for aant” Coalition for
Common Sense in Governmérbcurement v. United StateS76 F.Supp.2d 162, 168
(D.D.C. 2008). “[S]everal welkknown and indisputable priqges” guide the inquiry
regarding irreparable injuryWisconsin Gas Co. v. FER@58 F.2d 669, 674 (D.Cir.
1985). The party seeking injunctive relief must demonstrate that the claimeg igj
“both certain and great” and that the alleged harm is “actual and not thezdretid.
Moreover, because “the court must decide whether the harmnafilict occur,” a party
seeking injunctive relief must “substantiate the claim [of] irreparableyhjand “must
show that the alleged harm will directly restdiom the action which the movant seeks

to enjoin.” Id. Furthermorepecauséli]njunctive relief will not be granted against
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something merely feared as liable to occur at some indefinitd,jim&e movant “must
show that [t]he injury complained ¢ifs] of suchimminencehat there is a clear and
present need for equitable relief to prevent irreparable hatoh.{citations and internal
guotation marks omitted) (second alteration in originaijpd the certain and immediate
harm that a Plaintiff allegs must also be truly irreparable in the sense that it is “beyond
remediation.”"CFGC, 454 F.3d at 297.

In the instant case, Plaintiffs point to two distinct types of harm that they claim
will occur if construction of the FS Pipeline is not halted during pendency of their
legal challengesFirst, Plaintiffs insist that the environment will be irreparably injured
because the ongoing pipeline construction involves clearing trees and plameate a
right-of-way in a manner that, Plaintiffs argue, whibth kill fish and wildlife and
endanger critical wetlands.S¢éePl. Br. at 3233.) Second, Plaintiffs insist that “[t]he
NEPA procedural violations in this case also constitute irreparabha kisnce they are
combined with a showing of environmentala@sthetic injury.” Id. at 34.)

Neither of these contentions clears the “irreparable harm” hurgiiest of all,
notwithstanding Plaintiffs’ bald allegations obncreteinjury to flora and fauna, the
record does not clearly establish that the FS IRipeconstruction will have a
significant or substantial impact on the wildlife in the pipeline’s pdhnbridge has
purposely designed its construction plan so that 82% oF&®ipeline will be “ce
located” (.e., constructed along the same right of way) with Enbridge’saalyeexisting
Spearhead Pipelin@Enbridge Br. at 4@, a fact that Plaintiffglo not rebut.Enbridge

alsosubmittedextensive mitigation plans along wwitts applications fothe
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verifications'’ This suggestshatthe environmental impact ahe pipelineconstruction
may be minimaland the Corps has already verified that the seemingly troublesome
water crossings will have little or no ultimate environmental effddtatis not to say
thatthere will benoimpact on the forest when trees that surround the pipgliogct
fall. But Plaintiffs’ sound and furyegarding the land that must be cleared and the
wetlands thamaybe altered does not signify that any of theseironmentakffects

will be permanent or irreversible, as the preliminary injunction standaydires.

In short,with respect taheir argument that the environment will be irreparably
harmed if the FS Pipeline project is permitted to proc&gdintiffs have offered little
proof of the type opermanent, devastating impamt the environment that has
convinced other courts to enjoin congttion projects In the assessments of myriad
agency expertshe impact of tk FS Pipeline construction project on the surrounding
environment wil be both minimal and fleeting(See, e.g.Kansas City District Mem
for Record, ECF No. 283, at 2(“Avoidance, minimization, and compensatory
mitigation will be used . . . to ensure the project will have a minimal advéiset @n
the aquatic environment.”); Biological Opinion at i (concluding that “thestauction,
operation and maintenance of th8 Pipeline may affect, but are not likelyadversely
affect” any of the 18 specidhe FWSexamined.) Therefore, the Court concludes that
Plaintiffs have not established the requisite “great” harm.

It is also apparent that Plaintiffs have signifitly overstated the certainty and

imminence of some of the injuriegbey predict. For examplePlaintiffs assert that

" Enbridges plans include among other things, strict time limits for instreartavation activities, use
of horizontal directional drills to avoid any impact tadar rivers and water bodies identified during
consutations with federal and state agencies, and a team of envirdahiaspectors responsible for
overseeing and implementing Enbridge’s environmental commitme®eeDecl. of Joseph McGaver
ECF No. 272, 11 2025.)
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“[c]onstruction of the [FS Pipelifjewill destroy forests and plantgand] kill fish and
wildlife[.]” (PI. Br. at 37) But Plaintiffs povide no independent proof of this
allegation And the FWS’s Biological Opinion andcidentaltake statement regarding
the American burying beetle, the decurrent false aster plant, and the drizth#says
only that “[sJome [American burying beetlesiay be disturbed or killed thatthe
decurrent false astgrant “maybe affected’ and that‘Indiana batsmaybe killed or
injured” during construction of the pipelingSeeBiological Opinion at 58, 59, 62
(emphasis added).Yhe FWSalsosignificantly downplays the ultimate impact of these
possibilities on the ultimate survival of the speci¢Seeid. at 62 (‘{T]he FS Pipeline
will not jeopardize the continued exisiee the American burying beetlg'); 61 (the
effects on the decurrent false aster will Isenéll, tempoary, and recovery will be
rapid’); 65 (any “anticipated take is not likely to resutt jeopardy to the Indiana
bat’).)

In a similar vein, Plaintiffsappearto have exaggerated the extent aifct of
the pipeline rightof-way building processwhich, according to Plaintiffsincludes
“pipeline and pumgelated facility construction, grading, excavation, clearing trees,
vegetation and ground cover, dragging, chipping, burning, topsoil stripping, digging,
blasting, dewatering, water withdrawaldcadischarge, permanent road building, and
stream crossings.{Pl. Br. at 32.) And even if such alteration of the environment
gualifies as harmRlaintiffs have not established that itirseparable, as the Federal
Agencies point out. (Def. Br. at 49Rlaintiffs have not shown that any disruption
caused by construction could not be restored if the Court ultimately relgsureh

relief.”).) In this respectEnbridge’sarguments about the efficacy of ifgost-
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construction restoratioplan” remain unrebutted; Enbridge says planis designed “to
restore the temporary construction [righftway] to preexisting conditions through soil
restoration management, seeding and plantings, consistent with thetRrapstruction
plans and as required by stand federal authorizations.'Défendantintervenor
Enbridge’s Opposition Brief Enbridge Br!), ECF No. 27,at 5;see also idat 4243))
What is more, Plaintiffs cannot deny that regardto theallegedlyaffected wetlands,
NWP 12 itself requireshat theconstructionactivity in questiormust not‘result in the
loss of greater than J&cre of waters of the United State37 Fed. Regat 10,271, and
federal law expressly authorizes courts “to order restoration cfductional wetlands
thathave ben unlawfully filled.” (Def. Br. at 49 (citing 33 U.S.C. 8§ 1319(p)This
reality calms the winds of irreparability that might otherwise have kept tffainofty
claims of “irreparable harm” afloat.

Plaintiffs’ second argumestthat a NEPA violation constitutes irreparable harm
in and of itself—does not advance the ball because it begs the very question at issue in
this action: whether the Federal Agencies’ failure to conduct an environmental review
prior to construction of the FS Pipelinelates NEPA. Although Plaintiffs are correct
that anestablishedNEPA violation might rise to the level of irreparable harm when
coupled with sufficient evidence of environmental injusge, e.g.Fund For Animals v.
Norton, 281 F. Supp. 2d 209, 220 (D.D.C. 200Sierra Club v. Marsh872 F.2d 497,
500 (1st Cir. 1989) Plaintiffs have thus fafailed todemonstrateéhat they are likely to
succeed with their arguments that the Federal Agencies have violatetlhanio
conduct an environmental review under NERA,discussed aboveurely, after

havingmissed the mark with respect to that prerequisite, Plaintiffs cannot ettyaect
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the allegedut unprovemrocedural violatiorwill carry the day on the issue of
irreparable harm.

Finally, afew words about Plaintiffs’suggestion that operation of the FS
Pipeline risks a devastating oil spill that woulddsmaging to nearby communities
andthatthat harm is sufficient to warrant an injunctionSgePl. Br. at 3738; see also
Pl. Reply at 34, 1415, 37#38.) The Court acknowledgesnd acceptshatsome of the
people who live in areasear the pipeline projecresincerelyworried about the harm
that an oil spill night cause’® As genuine as these concerns may be, Plaintiffs have not
shown that a damaging oil spill ikely to occur, and it is bedrock law that injunctions
“will not issue to prevent injuries neither extant nor presently threatdnedynly
merely feared.”Comm. in Solidarity With People of El Salvador (CISPES) v. Sessions
929 F.2d 742, 7486 (D.C. Cir. 1991)ifternalquotation marks anditations omitted).
In other words, ie harns that an oil spill might potentiallgomedaycause—however
fearsome—are not certain, and therefoaee not sufficientto satisfy the “irreparable

harn? standard.

8 These fears are explained in détaithe declarations Plaintiffs have submitted. Foarmple,
DeclarantDanny Ferguson opindgsat “[tlhe Flanagan South pipeline poses an unacceptable risk to the
municipal water supplies for the cities of Adrian ancclie, Missouri” because a spilldm the

pipeline “would contaminate [the cities’] drinking water for yearsd threaten [the] community’s
survival.” (Decl of Danny FergusonECF No. 1419, 11 67.) Declarant Mary Blackmore speculates
that “the construction of a toxic tar sands oil dipe will contaminate” her family’s organic farm “due
to the operation of construction equipmefaind] spills and leaks from either the pipeline itself or from
the construction equipmen}” (Decl. of Mary Blackmore ECF. No. 1420, 1 9.) And Declarant

Megan Corrigan states that “a spill in the wetlands of the MarassG@lygnes State Wildlife Area” in
Kansas “would be and environmental disaster” and that “the aceddwe ruined for birdwatchers like
me.” (Decl of Megan CorriganECF No. 1417,9 11.)
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C. Balance Of Harms And Public Interest

The final two factors that a court in this circuit must consider when degidi
whether to grant a preliminary injunction are the balance of harmshanplublic
interest. See Arkansas Dairy Gop Ass’n, Inc. v. U.S. Dep’t of Agr, 573F.3d 815,
821 (D.C. Cir. 2009). Although allowing challenged conduct to persist certaialy
be harmfulto a paintiff and the public, harm can also flow from enjoining an activity,
and the public may benefit most fropermittingit to continue. When “balanc[ing] the
competing clans of injury,” Winter, 555 U.S. 7, 24 (2008), the Court must “consider
the effect on each party of the granting or withholding of the requeslied.tdd.
(citations omitted). Additionally, “courts of equity should [have] particular regard for
the pubic consequences in employing the extraordinary remedy of injunctitth.”
(internal quotation marks and citations omitted).

Plaintiffs maintain that the balance of harms clearly weighs in favoranitmg
an injunction. In their view, the environmenterms they have identified far exceed
the minimal or norexistent harms that Enbridge and the Federal Agencies face. (Pl.
Reply Br. at 38.) Plaintiffs reiterate the damaging constructideced, the risks to
wildlife, and the potential for devastating oil spills that motivated their claims of
irreparable harm, anthey maintain both that the Federal Agencies will suffierinjury
as a result of an injunction and that the harm Enbridge may suffer would bg purel
economie—and largely “seHinflicted”—and tus is not an adequate basis for denying
injunctive relief. (d. at 40.)

For its part, Enbridge has identified the harms to its business that mighwfollo

from the issuance of an injunction, including up to $262 million in additional
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construction cost# it is requiredto “de-mobilize” and then “remobilize” its
construction efforts.(Enbridge Br. ai6-47.) Enbridge notes that relationshipgiwits
suppliers and customerand by extension its business operatiomguld suffer as a
result of delays irconstruction. (Id. at 47.) Enbridge also asserts that delaying
pipeline construction could increase the environmental impact of the prajetr than
prevent it,because current construction plans are tailored to the caleinelaEgqbridge
has coorthatedconstruction with the planting and harvest schedules of farmers along
the pipeline’s path), and this timing was intentionally establishaditomize
environmentakffects (ld. at 4748.) In evaluating harms in the balance, Enbridge
alsomaintairs that the injuries that would be inflicted on its bottom line as a result of
project delay are a near certainty, while the environmental haratthintiffs identify
are speculative anthusshould be discounted ithe balancing test. Id. at 4345.)

The Federal Agencies’ arguments about the comparative harms stemifyrimar
from their assessment of the public’s intereSeeNken v. Holder556 U.S. 418435
(2009) (noting that the balance of harms and public interest factors “médrge the
Governmentis the opposing party’) In the Federal Agencies’ view, continued
construction of the FS pipeline will serve the public’s interest in sevesgplects. First,
the public has an interest in the development of stable North Americagyes®urces.
(Def. Br. at 54; Enbridge Br. at 49.) Second, the public has a strong interest wbthe |
and economic growth that construction and operation of the FS pipelineredte.
(Enbridge Br. at 49 (claiming that the FS pipeline will generate 3,009 ijo the
immediate future).)Additionally, according to the Federal Agencies, the public has an

interest in avoiding the unnecessary costs that would be incurred if, agltaafean

57



injunction in this matter, the Corps was required to eschew the NWPrihHitpag
process andhereby madeo devote scarce resources to conducting extensive
environmental reviews of projects thabuld otherwise conform to NWP 12 standards
and consequently have minimal environmental impact. (Def. Br. &4583

In the Court’s view, Enbridge arttie Federal Agencies have the better of these
arguments. With respect to the balance of hathms record as it currently stands
shows that Enbridge has committed major resources to the FS Pipelieetprogr the
last 18 months, including engaging in an intens¥®rt to comply with the myriad
state andederal environmental regulatiomilsatthe pipelineproject implicates The
evidenceof the time and efforthat Enbridge has already put in to the project lends
credence to Enbridge@rgument that it will suffer harm if the pipeline is indefinitely
delayed. Plaintiffs, by contrast, hateled to demonstrate the harms that they allege
with specificity in regard to the FS Pipeline in particulalying instead omeneral
harmsthey have idetified by analogizing this project to other pipelsme(SeePl. Br. at
36-37.) While the Court isaware ofthe potentiahegative environmental consequences
that can accrue from the construction and operation of a @tgepeline, it is also
hesitant to weigh these possibilities too heavily without more evidenkmg them to
this particular pipelingroject Consequentlythe Courtfinds thatthe balance of harms
tipsin favor of Enbridge.

The Federal Agencieaslso are on firmer footing than Plaifis with respect to
the public interestactor. The Courtdeemsparticularly compelling the Federal
Agencies’ argument that thgublic has aninterest in regulatory efficiency with respect

to projects that fall within the rubric of the general permitting systieamthe Clean
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Water Actexpressly authorizesThis system is carefully designed and administered to
minimize thecosts of approving projects that the Corps has already determined will not
adversely impact the environmenthe general permitting systeaiso has the added
benefit of incentivizing project sponsorsd¢onformtheir construction activitie$o
existing general permits, thereby further reducing the administraticgebuvhile at the
same time decreasing the potential negative environmental consequenieseof
projects. Overall, then, it is difficult for this Court to see how halting the FS Pipeline
project, and thereby casting doubt on the general permitting proceasthis public’s
interest.

Plaintiffs argue that, because federal agentiave a statutory duty to conduct
analyses that prevent substantive environmental harms, the public’ssintegearly
aligned with enjoining harmfutonstructionprojects that proceed without such an
analysis,no matter the cost(Pl. Br. at 41 42 (quotingColo. Wild Inc. v. U.S. Forest
Serv, 523 F. Supp. 2d 1213, 1223 (D. Colo. 2007) (“The public has an undeniable
interest in the Corps’ compliance with the CWA and NEPA’s environmeptaéw
requirements and in the informed decisimaking that thestatutes are designed to
promote.”).) This may be so, buhis contentionis circular where, as here, the
Federal Ayencies’statutoryduty to conduct an environmental review under NEPA has
not been firmly establishedindeed,Plaintiffs’ argumenthat there is a significant
public interest in ensuring that federal agencies comply with thatutstry duties (PlI.

Br. at 4] bringsthe Courtright back to wherét started: examining Plaintiffs’claim
that the Federal Agecieshere failed to comply with AIEPA duty to conduct an

environmental review of the FS Pipeline. Plaintiffs’ public interestiargnts aréhus
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derivative of their merits argumenasniddepend in large part on the vitality tfe latter
This Court haslready concluddthat Plaintiffs are not likely to suceas on the merits
of their claim that the Federal Agencies violated a statutory,dtgithe public interest
in the Federal Aencies’ compliance with their statutory dutrasist be weighed
accordingly. See, e.g.Serono Labratories Inc. v. Shalala158 F.3d 1313, 1326 (D.C.
Cir. 1998) (“The final preliminary injunction factor, the public interesso offers
[plaintiff] no support because it is inextricably linked with the merits of thgec If, as
we have held[plaintiff] is not likely to establish [a likelihood of success in the merits],
then public interest considerations weigh against an injunctioifgPharma, Inc. v.
Hamburg 898 F.Supp.2d 1, 2930 (D.D.C. 2012) (where plaintiff was unlikely to
estallish that agency action did not comply with the law, the public interesorfact
weighed against granting an injunctionf.onsequentlythe Court finds that the public

interest factor also weighs against granting a preliminary injungétdhis case

V. CONCLUSION

For the foregoing reasons, Plaintiffs have failed to carry their burdén w
respect to any of the four preliminary injunction factors, grelCourt concludes that
their motionfor a preliminary injunction must bBENIED. A separate order will

follow.

DATE: November 13, 2013 KeAoanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Judge
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