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MEMORANDUM OPINION

Plaintiffs Sierra Club and the National Wildlife Federatig®laintiffs”) have
suedseveral federal agencies and their officers (“Federal Defendantsi) attempt to
enjoin the construction dhe Flanagan South Pipelinghe “FS Pipeline”) a domestic
oil pipelinethat, as planned, wiltransport tar sands crude oil from Pontiac, lllinois,
through the states of Missouri and Kansas, and ultimately into Cushing, Oldahom
Because private company is constructitige 589-mile pipelineon mostly privately
ownedland thatis entirely within the territorial borders of the United States, no federal
statuteauthorizeghe federal government to oversee or regulatectivestruction
project. Nevertheless, Plaintiftdlege thatthe Federal Defendantsve failed to
conductanassesment ofthe environmental impact of thentire FS Pipeline andas a
result,have violated the National Environmental Protection Act (“NEPA29,U.S.C.
8843214347 (2012)the Clean Water Act (“CWA”")33 U.S.C. §81251-1387 (2013)
and the Administrative Procedure Act (“APAY U.S.C. 88701706 (2013) Plaintiffs

have filed asix-count complaint alleging various statutory violatiobsat as Plaintiffs



themselves haveogentlysummarizedt, “[t]he central issue in this case is whether any
federal agency is required to analyze the impacts ofrtharly] 600-mile long Flanagan
Southtar sands oil pipelineincluding the risks and impactd oil spills, pursuant to
[NEPA] before [the pipelinetan be built and operatéd (Pls.” Mot. to Supp! &
Amend First Am Compl. (“Pls.’ First Mot. to Amend”), ECF No. 83at 2)*

This Court firstaddressedhe questionof whether any federal agency had a duty
to conduct an environmental review of the entire privatsnstructed FS Pipelina
the context of a motion for a preliminary injunction that Plaintiffs filedSaptembe#,
2013—a merel3 days aftetthe August 22d filing of Plaintiffs’ First Amended
Complaint. For the purposes tfatpreliminary injunctionmotion, this Court analyzed
among other thingsyhetheror not Plaintiffs had a likelihood of success on the merits
of their centralargument and the Court concluded that Plaintiffs were unlikely to be
able toestablishsuccessfullythatthe Federal Defendants had violated their obligations
under NEPA, the CWA, or thAPA. See Sierra Club v. U.S. Army Corpskafg'rs,
990 F. Supp. 2d 9, 238 (D.D.C. 2013) (“PI Opinion”) see also idat33-44 (finding,
additionally,that Plaintiffs had failed to demonstrate irreparable haandthat the
balance of harms and publicterestdid not necessarily weigh in Plaintsfffavor).

Before this Court at present are several motions that focus this’€atténtion

on the merits of thisnatter once again. The Federal Defendantsarttorized

! This quotation, which encapsulates succinctly the gravamidHaintiffs’ complaint, appears on the
second page of Plaintifffirst Motion toSupplement ad Amendthe First Amended Complaint (ECF
No. 83). Plaintiffs have now filed &econdmotion to amend the complaint (ECF No. 93); howevsr, a
explained in a separate order on the masibmamend that is entereéddayconcurrently with this
opinion, this Court concludes that Plaintiffs’ proposed amendmentdvoelfutile because, even if the
complaintwas amended, Plaintiffs’ central argument regarding thegall NEPA violatioa~which
underpins nearly all of Plaintiffs’ claims and is carefutlynsidered and disposed of hereiwould
remain the same.



Intervenor Enbridge Pipelines (P LLC (“Enbridge”)}—the private companthat is
constructing the FSipeline—have filed notions to dismiss parts dflaintiffs’ first
amended complainin ripeness grounds and for failure to state a claeeking
dismissal ofthe complaint’s allegationthat certain agenciebaveviolated a duty to
conduct arenvironmental reviewof the pipeline Each party hasow also fileda cross
motionfor summary judgmentwith Plaintiffs maintainingthatthe administrative
record conclusively establishes the alleged NEPA, G\i#d APA violationsand the
FederalDefendants anthe Intervenorarguingthat the undisputed factsnquestionably
establish the opposite

Setting aside the ripeness issue in light of subsequent developmentsdaghijs
this Court willGRANT IN PART the Federal Defendantand Intervenor'dartial
Motions to Dismiss, and wWillGRANT the Federal Defendants’ and Intervenosi®ss
motions for summary judgmenmtith respect to all remaining claims, because the
totality of the record before the Court indicates that there are nomeimsues of
material fact regarding Plaintiffs’ claims and that Defendants are ehtalgudgment
as a matter of law. The Coustreasons for this ruling are explained further below, but
the gist of the Court’s conclusion is that Plaintiffs are wrong to insigtahg federal
agency had an obligation under NEPA or any other statute to conduct anranental
review of the impacof the entire FS Pipeline before Enbridge broke ground on the
project, given that the Federal Defendants have permitting authosglyanly small
segments of this private pipeline project and none of the defendant agealane or in
combination, have authority to oversee or control the vast portions of the FiihPipe

that traverse private land. Two separate ordayge that implements the Court’s



findings herein and another that addresses the Plaintiffsé motionsto amend the

complaint—will issuein conjunction with thisMemorandunOpinion.

OVERVIEW

This Court’sPI Opinion contains a lengthy and detailed discussion of the factual
background of this case, as well as the complex web of statutes and imwitaat
undergirdPlaintiffs’ claims. SeeSierra Cluh 990 F. Supp. 2&t13-24. The Court will
not reproduce that discussion in full heiteassumes familiarity witlthe prior
descriptionand expressly incorporates it herehat is necessary for present purposes
is a short restatement ofelkey facts anda review ofthecomplaint’s basic claimsin
addition, the instandpinion includesa brief recitation of the procedural history that
followed the PI Opinion.

A. Basic Facts That Underlie Plaintiffs’ Core Complaint

As noted, Enbridge is a private company that constructs oil pipeliSesra
Club, 990 F. Supp. 2@t 13. Congress has not authortzthe federalgovernment to
oversee the construction of privadlemestic oil pipeling consequentlyEnbridge has
undertaken to build thplannedFS Pipelindargely on its own, primarily by securing
easements from the landowners who own the property over which the pipelline
operate. At the time of the Pl Opinion, Enbridge hatteady approachemhore than
1,700private land ownersand had‘secured 96% of the land rightsllong the 589mile
FS Rpeline route. Id.

Enbridgehas alssoughtfederal approval for constructirnthe FS Pipeline over

the 27.28total miles of federal land and waterwaisat the FS Pipeline route traverses



Id. To this end, he Army Corps of Engineershe“Corps’) has verified pursuant to the
National Permitting System th#te 13.68total miles of FS Pipeline water crossings
which incorporateextensive mitigatiommeasures—are consistent with a prexisting
national permit thapertains toconstruction projects thare likely tohave “minimal”
separate or cumulative adverse effects on the environn8ht).S.C. 81344(e)(1) see
alsoReissuance of Nationwideermits, 77 Fed. Reg. 10,184, 10,2Fel§.21, 2012)

The Corps is alsthe agency responsible for consideriagbridge’srequest for an
easemento construct and operate the pipeline ote3 total miles of federal land along
the proposed route, includireg points alondhe Mississippi River in lllinois and

Missouri and the Arkansas River in OklahomBecause NEPA mandates that an
agency evaluate the environmental consequences of any “major federal &ction [
significantly affecting the qualitpf human environment,” 42 U.S.C.48832(2)(C),the
Corps lasassessethe environmental impact gfermitting Ehbridge to constructhe FS
Pipeline over that small portioaf federal landand has granted Enbridge construction
easements over thptoperty (SeeNotice of Issuance of Easements by the Army Corps
of Engineers, ECF No. 9G¢.)For its part, he Bureau of Indian Affair§BIA”) has
entertained a similaEnbridge request for an easement regarding the 12.3 total miles of
Native American land thate pipeline crossesndhas alsassued easementsr the

FS Pipeline tdbe constructed across those lamadt®er conductingan Environmental

2Under NEPA, an agency may fulfill its obligation to cared an environmental impact review by first
preparing dconcise public document=called an Environmental Assessment (“EA*)hat “briefly
provides evidence and analysis to assist an agency in decidintpevitée action in question requires”
a more searching review, known as an Environmental Impact StatghdS”). Sierra Club, 990 F.

Supp. 2dat 18 (citing 40 C.F.R. 8 1501.4(a)(c), 1508.9. Here, the Corps completed an EA with
respect to the requested easements, and thereafter made a findingigrifioat impact (“FONSI”).
See d. at19n.6 (‘If the agency concludes that no EIS is warranted after preparing an EAgincy
will make a finding of no significant impactKRONSTI), which is reflected in a document that details
the agency’s conclusion that its action will not have a significafecéfonthe human environment.”
(citing 40 C.F.R. 881501.4(e), 1508.13)



Assessment (“EA"and making &inding of No Significant Impact (“FONSI”) (See
Notice of Issuance of Easemertg the Bureau of Indian Affairs, ECF No. 81.)
Moreover,both the Corps and the BIA consulted the Fish and Wildlife Servie&/S’)
as a required part of theiespectiveeasementequest review process andas a result,
the FWSissued a BiologicaDpinion and incidental takeaatement related to potential
impacts of the construction of the FS Pipeline on certain endangeeetsp

Notably, to datealthoughsome of theederalagencies that have considered
Enbridge’srequestgegardingaspects othe FS Pipelindnave reviewed the
environmental impact of the pipeling construction and operaticver theparticular
geographicahreas that are under the agengyssdiction—e.g, the BIA hadssued an
EA/FONSI regardinghe 12.3 miles ofNative American landsver whichthe pipeline
will cross—no federal agency has interpreted NEPAaarandatethat it undertake a
comprehensive environmental impact study of énéire 589-mile FS Pipeline.

Plaintiffs’ currently operative First Amended @@laint contains six claims
each of whit, in essence, points to the same underlyogtention thatsomefederal
agency, if not all of them collectively, had a statutory duty to condINEERA review
of the entireFS Pipeline® The complaint’sClaims ll(a), ll(b),andlll address
individually certainfederal agenciethat Plaintiffs believe haduch a NEPA duty
homingin onthe particularagency activities that Plaintiffs allegeere major federal
actions thashould have prompted the subject agency to conduct an environmental

review of the entire FS Pipelinpursuant tahat statute These agency activitiesonsist

® The First Amended Complaint contains claims number®d. | Claim | is a Freedom of Information
Act claim that the parties have settledSegStip. of Dismissal& Settlement, ECF No. 78.Because
Claim Il of the complaint is split intbwo parts, labked herein as Claims Il(a) and ll(there are still
six live claims that the pending motions to dismiss and summary judgmetiotns addresswvhen the
substance oPlaintiffs’ claims is taken into account



of the Corpss verifications of the FS Pipeline’s water crossimpgssuant tdNationwide
Permit12 (“NWP 12) (Claim ll(a)) (seeAm. Compl, ECF No. 7Y1156-160), the
Corps’s considerationand eventual issuancej easements for construction ouée
federalland under its jurisdictiofiClaim Il(b)) (seeid. 1161-164), andthe FWS's
issuance oh Biological Opinion and incidental take statemd@laim Ill) (seeid.
19165171). In addition, Plaintiffs contend th#éte Rpeline andHazardoudVaterials
Safety Administration (“PHMSA”)eventuallywill be called upon t@approwe an oil spill
response plathat Enbridge will be required by law to submit with respect to the FS
Pipelineat some point in the future, and that this potential future determinafitre
PHMSA should also be considered a major federal adhahtriggeeda NEPA
obligation on the part of that agency to conduct an environmental review of thengipeli
prior to its constructiofClaim 1V) (see d. 11172-179).* In Claim V, Plaintiffs’
complaintapproaches theametarget from a different angldy expresslynaintairing
that, whether or not each individual agency’s actions triggered a duty foparticular
agency to conduct an environmental review of the entire FS Pipeline uiideA Xhe
combinedactions of all of the federal agencidgsmt hal some connection to the FS
Pipelinecollectivelyconstitute major federal action giving rise to an obligation to
conduct a NEPA review of thieS Pipeline as a wholand to appoint a “lead agency” to

undertake that responsibilifyd. 19180-189). Finally, in Claim VI, Plaintiffsmake the

* Although Plaintiffs have chosen to separate their allegationsdégmthe conduct of each of the
federal agencies into separate couatsexplainedPlaintiffs’ argument isactuallythe same with
respect to ezh agency’s activity regarding the pipelinéhat by virtue of that activity (whatever it
was), the agency had an obligation to conduct an environmestaw of the impact of all 589 miles of
the FS Pipelineconstruction project. In this respect, with another drafter, tlegations in Counts Il
(a) and (b), Count Ill, and Count IV might all have been contained widhsingle count, one that
assertedhat agencies within the federal governmbéave engagedor will engage, in activities with
respect to the FS Pipeline that qualify as “major federal actions” for theoparof NEPA and thus
these agencies hath obligation to conduct a NER#elated review of the entire pipeline.



ancillary argumenthatthe Corps&s verification determinatiosiviolated the CWA and
NWP 12because the agency failéa evaluate the cumulative effects of the FS
Pipeline’s water crossingsd. 19190-193).

B. PostPreliminary Injunction Procedural History

As noted above, this Court issued an opinion denying Plaintiffs’ motion for a
preliminary injunction on November312013. More or less contemporaneously with
this Court’s issuance dhat opinion both the Federal Defendants and Enbridge filed
motions to dismis®laintiffs’ easement claimagainst the Corps and the BIA, as well as
Plaintiffs’ claim against the PHMSAbased on the fact that those agencatghat time,
had not yet taken any action regardihg@ easements or tmot-yet-filed oil spill
response planThe motions to dismiss also argued that the claim ag#wesEWSwas
subject to dismissal because that agencgssiance of the Biological Opinion and
incidental take statement was ndiscretionary (SeeMem. in Supp. of FedDefs’

Mot. to Partially Dismiss the Comp({“Fed.Defs.” MTD Br.”), ECF No. 4%1 (filed on
Nov. 8, 2013); Mem. in Suppof Intervenor’s Mot. to Partially Dismiss the Compl
(“Enbridge MTD Br.”), ECF No. 5@l (filed onNov. 19, 2013).)

On December 9, 2013vhile these partialmotions to dismiss were still pending
(andindeed, before those motions wereenfully briefed), Raintiffs filed a Motion for
Summary Judgment, largely reasserting shene arguments put forth in their
unsuccessfupreliminary injunction motion. (Bl’ Mot. for Summ. J. (“FH.” MSJ Br.”),
ECF No. 61.) The Federal Defendants and Enbridge respond&t motions for
summary judgmenof their own, which were filedby January 10, 2014. (Fed. Bef

Cross-Mot. for Summ. J. (“Fed. Dsef MSJ Br.”), ECF No 70; Intervenor’s Crodgot.



for Summ. J. (“Enbridge MSJ Br.”), ECF No 71.) dé&rossmotions for smmary
judgment were fully briefed on February 10, 2014, and on February 21, 2014, this Court
held a motion hearing on the pending partial motions to dismiss and motions for
summary judgment, at the conclusion of which the Cotaok all of the pending
motions under advisement.

Significantly,the Federal Defendantkereafterfiled two notices alerting the
Courtto certain developments in the cask. particular,on April 23, 2014, the Federal
Defendantanformed the Court that the BIA had granted easements to Enbridge, and on
July 18, 2014the Federal Defendants notifiegkde Court that the Corps had done the
same with respect to the land under its jurisdictioBegNotice of Issuance of
Easements bBIA, ECF No. 81; Notice of Issuance of Easements by Corps, ECF. No.
90.) Thus, he BIA and the Corps havapparentlycompleted the environmental
assessments of the impact of constructing the pipeline over the landtheder
jurisdiction and havenadefinal determinatiosthatthe easementsver thefederalland
under the control of those agencswuldbe grantedgiving Enbridge the ga@ahead to
begin constructiomn thoseportions of the pipeline. In addition, according téaktiffs
in a motion filedsubsequent to the parties’ briefing of the motions to dismiss and-cross
motions for summary judgment, the Environmental Protection Agency (“ERAS
commented on proposed plans the construction oportions of the pipeline,
concludingthat the entire FS Pipelindshould be analyzed as a ‘connected action’ in a

single NEPA documerit (Pls.’ First Mot. to Amend at 4.)Despite these new



developmentsneitherthe BIA nor the Corps, nor any other federal agency, has
conducted an envirgnentalreview of the entire FS Pipeling.
T

The instantopinion will proceed as followsFirst, this Court will consider
whether and to what extent any of the claim#laintiffs’ complaint must be dismissed
based on the argumentsadein the FederalDefendants’ and Intervenorjzartial
motions to dismiss.By and large, th&ederal Defendantsnd Interveno’s ripeness
arguments have been overtaken by esgtiterefore this Courtwill consider them moot
and will not address themWhat ranains of the motions to dismiss the argument that
the Plaintiffs’ claim against the PMSA must be dismissed for lack of any “final
agency actioff and alsathe contentionthatthe FWSs preparation of a Biological
Opinion and incidental take statement can never give rise to a NEPA obhgatder
the circumstances presented hanal thus must be dismissedboth ofwhich the Court
addresses below

Next, theCourt will turn to the parties’ crossiotions for summary judgment
The opinionevaluateghe extent to which the record supports Plaintiffs’ contentions
thatboth the Corps verifications and the FWS'’s preparation oBelogical Opinion
and incidental take statement draajor federal actios’ giving rise to environmental
review obligationsunder NEPA The opinionalso addresses Plaintiffsorecontention

that,in any eventthe record establishéhat some federalgencies undertoo&ne or

® As noted,Plaintiffs havefiled two motions to amend the complaint in order to account for these new
events (SeePls.’ Mot. toSuppl. & Amend First Am. ComplECF No. 83;Pls.” Unopposed Mot. to
Suppl. & Amend First Am. Compl., ECF No. 98ee also supra.l.) However, as explained in the
separate order filed today addressing those motions, Plaintiféggsed amendmentgould not alter

this Court’s analysis in any way, and thus would be futibe=e, e.g.Willoughby v. Potomac Elec.

Power Co, 100 F.3d 999, 1003 (D.C. Cir. 1996) (noting that leave to amend should generally be
granted “unless there is a good reason, such as futility, to thieazcgt).

10



more“major federalactiors” with respect taspects of the FS Pipeline, and thias
federalinvolvement—whether viewed alone @umulativdy—gaverise to an obligation
on the part othefederalgovernmento conduct a comprehensive environmental review
of the entire pipeline.Finally, the opinion discussésis Court’sconclusions regarding
Plaintiffs’ claim that the Corpsiolatedthe CWADby arbitrarily and capriciouslyailing

to take into account the “cumulative effects” of thater crossings when it verified

those crossings under NWP 12.

. FEDERAL DEFENDANTS’ AND INTERVENOR’'S PARTIAL MOTIONS
TO DISMISS

The Federal Defendants and the Intervenor have moved to dismiss parts of
Plaintiffs’ complaint on two overarching bases: first, that “Plaintiffsenakallenged
numerous actions that may be undertaken by the Corps, PHMSA, BIA, andhaPA
have not yet occurred and may never ocdiréd.Defs.” Mot. to Partially Dismiss PIs.’
Compl., ECF No. 47, a); and second, that “Plaintiffs have not stated a claim against
PHMSA, EPA, and FWS because theJir] . . . actions are not major federahsct
requiring NEPA review(Fed. Defs.” MTD Br. at 12).There is no need to flesh out the
details of theFederal Defendants’ and Intervenoripenessrelated arguments with
respect to the complaint’s easement claims against the Corps and the&lAsidoth
sides now agree that these agencies have done an environmental assessheent of
federal land over which the FS Pipeline will ruand have, in fact, issued the easements
in question With respect tdefendants’ and Intervenor&milar contention hat the
PHMSA has not yet taken any “final agency actiamd thus that this Court lacks
jurisdiction over the claim against the PHMSAder the APA, it is welkstablished
that the APA’s final agency action requirement is not jurisdictiosaéReliable

11



Automatic Sprinkler Co., Inc. v. Consumer Prod. Safety Com324 F.3d 726, 732

(D.C. Cir. 2003); thus, th&nal agency actiomrgument provides no basis for dismissal
of the PHMSAunder Federal Rule of Civil Procedure 12(b)(Burthermore,

Defendants’ argument thétis Court should dismiss Plaintiffs’ claims agaitse BIA

and EPA are unavailing for the very simple reason thaturrentcomplaint contains

no “claim” against theEPA or BIA thatcan besubjectedo dismissaf This leavedor
analysisonly the Federal Defendants’ and Intervenarttentionthat Plaintiffs’ claims
against the PHMSA and FWi8ust be dismissed because they fail to state a claim upon
which relief can be granted undeederal Rule of Civil Procedarl2(b)(§.

A. Dismissal For Failure To State A Claim Under Federal Rule Of
Civil Procedure 12(b)(6)

“A Rule 12(b)(6) motion tests the legal sufficiency of a comp|[dihtBrowning
v. Clinton 292 F.3d235,242 (D.C. Cir. 2002). “To survive a motion to dismiss, a
complaint must contain sufficient factual matter, accepted as trueat® atclaim to
relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(internal quotation marks and citation omitted). “The plausibility standarbt akin

to a ‘probability requirement,’ but it asks for more than a sheer pibisgithat a

® No standalone claim against the EPA or the Bifopears in Plaintiffs’ complaint; rather, those
agencies are mentioned only in the context of Plaintiffs’ Claim V, Wwhildeges that the combined
actions of all federal agencigsve rise to an obligation to perform a NEPA analysis covering the entire
FS Pipeline. $eeCompl. 1181(f).) Consequently, although Defendants and Intervenor include
arguments in their motions to dismiss that Plaintiffs’ “claiagainst the EPA should be dismissed both
for lack of jurisdiction and for failure to state a claiseg, e.g Fed. Defs.” MTD Br. a8, 12), there is

no claim against the EPA to be dismissddotably, withrespect to the BIA, Plaintiffssubsequently

filed motions to amenthe complaintsed, in part to add a claim relating specifically to the BIA's
issuance of easementsSeg e.g, Pls.’ First Mot. to Amendat 4.) See alsasupra n. 4. But there
appears to bao dispute that a federal agency’s decision regarding whether t6 gnasasement over
federal land triggers a NEPA duty to consider the environmentahétipf that action, rad in fact, both
the Corps and the BIA have now satisfied this requirement. Tbexeés set forth in the separate order
accompanying this opinion, this Couras deniedPlaintiffs’ motion to amend the complaint to set forth
a separate claim on this ground.

12



defendant has acted unlawfullyld. (citation omitted). Although a plaintiff may
survive a Rule 12(b)(6) motion even wherecovery is very remote and unlikelyl[,]”
the facts alleged in the complaint “must be enough to raise a right & adlove the
speculative level[.]"Bell Atl. Corp. v.Twombly,550 U.S. 544, 5556 (2007)(internal
guotation marks and citation omittedporeover, a pleading must offer more than
“labels and conclusions” or a “formulaic recitation of the elements of aecati
action[.]” Igbal, 556 U.S.at 678 (nternal quotation marks and citation omitted)

If the facts as alleged, which must be taken as true, fail to establish tha
plaintiff has stated a claim upon which relief can be granted, the Rubg(62(notion
must be grantedSee, e.g.Am. Chemistry Council, Ina.. U.S. Dep’t of Health &
HumanServs, 922 F. Supp. 2d 56, 6D.D.C. 2013). Notably, in deciding aRule
12(b)(6) motion, a court may “consider only the facts alleged in the comipbny
documents either attached to or incorporated in the complaard matters of which
[the Courtlmay take judicial notice."EEOC v. St. Francis Xavier Parochial Schl17
F.3d 621, 624 (D.C. Cir. 1997).

B. Plaintiffs’ Claim Against The FWS Is Not Susceptible To

Dismissal On Rule 12(b)(6) Grounds, But The Claim Against
The PHMSA Is Dismissed On This Bais

The complaint maintains that the FWS and PHMSA have engaged in “major
federal action” for the purpose of NEPA and thus should have conducted an
environmental review of the entire pipelinéSeeCompl. 9165171 (FWS); 172179
(PHMSA).) The FederaDefendantsand Intervenor maintain that no such NEPA claim
is possible as a matter of law because neither agency exercises amyialnsor

determining whether or not to issue a Biological Opinion or approve a $tohuil-

13



response plan, and any eventthePHMSA has not yet engaged amy action, much
less a major federal action, with respect to the FS Pipeli{BeeFed.Defs.” MTD Br.
at 1623; Enbridge MTD Br. att-10.)

The Court concludes that it cannot dismiss ¢heem against th&WS on the
profferedlack-of-discretion groundecausgas this Court made clear in the Pl Opinion,
there are circumstances in whittle FWS’smandatoryissuance of @&iological
Opinion and incidental take statemerantriggerthe obligation to conduct SEPA
review. See Sierra Clup990 F. Supp. 2d at 3@ejecting the argument that “an FWS
opinion and incidental take statement issued pursuant to the Section 7 consultation
process cameverrise to the level of major federal action” (emphasis in originaigge
also Bennett v. Speab20 U.S. 154, 89 (1997) (noting that, in some circumstances, a
Biological Opinion can have “a powerful coercive effect on the action agency” and
therefore qualify as a major federal actioRgmsey v. Kantor96 F.3d 434, 444 (9th
Cir. 1996) (finding that @8iological Opinion andncidentaltake statement that the
FWS issuedas requiredgursuant toSection7 of the Environment Protection Agtasa
major federal actiomnsofar as it washe “functional equivalent to a permit”)The
FederalDefendantsaand Intervenohave provided ngoodreason for this Court to
reconsider its conclusion in this regarr have theyrovided anybasis for concluding
that the PHMSA’s mandatory approval of an sxlill response plan should be anzdg
any differently. Therefore, this Court declines to find thaas a matter of law-agency

actions such as the issuance oBi@logical Opinion and incidental take statemeartthe

14



approval of anandated oikpill response plagan never rise to the levef major
federal actiorfor NEPA purposesg

The additional argument that the Federal Defendantslambhtervenor make
regarding thalismissalof Plaintiffs’ claim against the PHMSAas much more traction.
The complaintlaims thatthe PHMSAviolated a duty taconduct a NEPA reviewf the
entireFS Pipelinebefore construction began because, at some point in the future,
PHMSA will be called upon tapprowe an oil spill response plan for the FS Pipeline
and that such approval witlonstitutea “major federal action” for NEPA purposes
(Compl. 1172-179.) Defendants maintain that this claim should be dismissed because
the PHMSA has not yet even bepresentedvith such a plan, much less engaged in the
process of deciding whether or not to approve one, and thus, the complaino fstiédet
a claim upon which relief can be grant&d

On this point, tle Court agrees with Defendants. Although the fact drat
agency has noget affirmatively actedmay not preclude a finding that the agenbgs
taken“final agency actiohfor the purposes of the ARAee, e.g.Biovail Corp. v.
FDA, 448 F. Supp. 2d 154, 161 (D.D.C. 20@anhder the APA'*agency action’

includes,inter alia, agency ‘failure to act), it is readily apparento this Court that a

" Of course, the Court’s conclusion that, in some aimstances, the preparation of a Biologicalion
and incidental take statement can qualify as a major &ddation says nothing about whether it does
so on the facts of this case. That question is addrdassedrt I11.B.1 below, in the context of the
parties’ crossmotions for summary judgment.

8 As explained in detail in the Pl OpinioRJaintiffs’ PHMSA claim is predicated on the fact that, under
the Qil Pollution Act of 1990, the operators of oil pip&#are required to submit to the PHMSA “a
plan for responding, to the maximum extent practicable, to a worstdiasharge, and to a substantial
threat d such a discharge, of oil or a hazardous substan88.'U.S.C.§ 1321(j)(5);see also Sierra
Club, 990 F. Supp. 2d at 16. In order for an oil pipeline to begin operations, the PHMSAemher
approve this plan, or authorize the pipeline to operate without appfovab to two years, provided
that the operator has submitted a plan and has certifi@iditis meeting certain requirementsd.

§ 1321(j)5)(F), (G). Plaintiffs assert that the PHMSAesentualapproval of Enbridge’siot-yet-
submittedoil spill response plan, or its granting Enbridge authority to operate $heipeline without
approval, will qualify as a major federal action warranting a NEP®remmental review.

15



“major federal action” for NEPA purposes must be defined with referenaa to
agency’sactiveconsideratiorof whether or noto act As was explained in the PI
Opinion, Congress wanted to “ensure that federal agencies madarfidiyned aml
well-considered decisions” regarding whether toiach certain wayr refrain from
acting, and “[t]Jo this end,” NEPA specifically mandates thagfore afederal agency
undertakes a ‘major federal action[] significantly affecting thalgqu of thehuman
environment,’ . . . the agency [must] evaluate the environmental consesgief that
proposed actiofi Sierra Cluh 990 F. Supp. 2d at 1@uoting 42 U.S.C. 8332(2)(C))
Regulations implementing NEPRIrtherunderscore the point that the NEPA duty is
triggered onlywhenan agencys activey considering undertaking proposednajor
federalaction. Sectiorl502.50f Title 40 of theCode of Federal Regulatiossates that
“[a]n agency shall commence preparatiminan [environmental analysis under NEPA]
as close as possible to the time the agasdeveloping or is presented with a
proposal.]” 40 C.F.R. 81502.5(emphasis added)Similarly, section1506.1(b)
provides that “[i]f any agencis considering arapplicationfrom a nonFederal entity,”
that agency must “promptly notify the applicant that the agency will takeogpriate
action to insure that the objectives and procedures of NEPA are acHie4@dC.F.R.

8§ 1506.1(b) (emphasiadded.

Here it is undisputed that thEHMSA has notevenreceived an applicatiorrdm
Enbridge for approval of aail spill response plaffor a request that the pipeline be
authorized to operate without such approyv#tus the agency isertainlynot engaged
in theprocess of considering any such planrequest This Court concludes that,

insofar agshe PHMSA has not evemegunconsidering whether or not to take action
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with regard to thé=S Pipelinethe PHMSA had no duty under NEPA or otherwise to
conduct an environmental review of the FS Pipehsea matter of law, and therefore
Plaintiffs’ claim against the PHMSA (Claim IV of the complaint) must be dismi¢sed

failure to state a claim upon whicklief can be granted

1. THE PARTIES’ CROSS-MOTIONS FOR SUMMARY JUDGMENT

Plaintiffs’ motion for summary judgment maintains that the record here
conclusivelydemonstrateboththat an environmentampact study of the entire FS
Pipeline was required under NER#gee e.g, Pls.” MSJ Br. atl-3), and also thathe
Corps violated th€WA and the APAwhen it allegedly verified that the 1,950 FS
Pipelinerelated water crossings were consistent with NWP 12 without taking into
accountthe “cumulative effects of those water crossingseeCompl. 11190-93; PIs.’
MSJ Br. at 4-54).° The Federal Defendantndthe Intervenomrgue with equal vigor
in their crossmotions for summary judgmenhat the undisputed record facts pertaining
to the construction of thES Hpeline establish no such thindSeeDefs.” MSJ Br. atl,
40-42 Enbridge MSJ Br. at-3, 41-44.) As explained below, after an evaluation of the
complaint’'sNEPA, CWA, and APAclaimsin light of the evidence presented, this Court
has determined that Defendants are entitled to judgment as a matter. of la

A. Standard For Summary Judgment In Administrative Action
Cases

In most civil cases, summary judgment will be granted “if the movant shoats th

there is no genuine dispute as to any material fact and the movant is entitled to

° Plaintiffs’ NEPA-related claims are also brought under the APresumably becauses explained in
the PI Opinion, “NEPA does not provide a separate cause of action fotifflaseeking to enforce its
EIS requirement8 Sierra Cluh 990 F. Supp. 2d at 2@nternal quotation marks and citation omitted).
Here, “Plantiffs’ complaint alleges™and its summary judgment motion vigorously argue¢bat
“insofar as none of the Federal Agencies have completed an EA andithi$ewpect to the FS
Pipeline, the Federal Agencies have not only violated NEPA, they havevadlaed the APA.” Id.
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judgment as a matter of law.” Fed. R. Civ.98(a); Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 247 (1986Moore v. Hartman571 F.3d 62, 66 (D.C. Cir. 2009)
“Summary judgment i$also] the proper mechanism for deciding, as a matter of law,
whether an agency action is supported by the administrative record arndteahsvith
the APA standard of review.Loma Linda Univ. Med. Ctr. v. Sebelig34 F. Supp. 2d
42, 52 (D.D.C. 2010) (citigp Stuttering Found. of Am. v. Springer98 F. Supp. 2d 203,
207 (D.D.C. 2007))see also Richards v. INS54 F.2d 1173, 1177 n. 28 (D.C. Cir.
1977). However, due to the limited role a court plays in reviewing the admnativs
record to evaluate whethan agency has complied with the APA, the typical summary
judgment standards are not applicab&tuttering 498 F. Supp. 2d at 207.

Under the APA, it is the role of the agency to resolve factual issues to

arrive at a decision that is supported by #uministrative record, whereas

“the function of the district court is to determine whether or not as a

matter of law the evidence in the administrative record permitted the
agency to makeéhe decision it did.

Id. (quotingOccidental Eng’'g Co. v. INSY53F.2d 766, 76970 (9th Cir. 1985)). In
other words, “when a party seeks review of agency action under the thBAlistrict
judge sits as an appellate tribunal,” and “[t]he ‘entire case’ on reideavquestion of
law.” Am. Bioscience, Inc. v. Thomps&@69 F.3d 1077, 1083 (D.C. Cir. 2001)
(footnote and citations omitted).

Significantly, the APA provides a “default standard” of judicial reviewagéncy
actions on summary judgment when the governing statute does not otherwisgeprovi
one: “[a] court must set aside agency action it finds to be ‘arbita@pyricious, an
abuseof discretion, or otherwise not in accordance with lawTdurus Records, Inc. v.

DEA, 259 F.3d 731, 736 n. 10 (D.Cir. 2001) (quoting 5 U.S.C. 806(2)(A)). “The
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‘arbitrary and capricious’ standard of review as set forth in the APighly
deferental,” and the Court must therefore “presume the validity of agency attidm.
Horse Prot. Ass'n v. Yeutte®17 F.2d 594, 596 (D.C. Cir. 199(itation omitted)
Although the “court is not to substitute its judgment for that of the agegncy| the
agency must examine the relevant data and articulate a satisfactdéapa&xgn for its
action[,] including a rational connection between the facts found and theechwde.”
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins.,@63 U.S. 29, 431983)
(citations and quotation marks omitted).

B. The Record Establishes That No Federal Agency, Alone Or In

Combination, Had A NEPA Duty To Evaluate The Entire FS
Pipeline

Plaintiffs’ primary contention in this casewhich is restated in various ways in
different counts of the complaiatis that, under NEPA, one or more agencies of the
federal governmenwaslegally required to undertake a comprehensive review of the
potential environmental impacts of the construction and operation of the &&ire
Pipeline before construction on that pipeline commend&keAm. Compl. 11 1890
189; PIs.” MSJ Br. at 1-39.) As previously noted hte NEPA statuteequires
preparation ofanenvironmentaimpactstudyregarding every “major federal action
significantly affecting quality of the human environment,” 33 U.S.@3822)(C), and
in relevant part, NEPA regulatiortefine “major federal actions” as “projects and
programs entirely or partly financed, assisted, conducted, regulategproved by

federal agencidg” 40 C.F.R. 81508.18(a). Relying on this statutory and regulatory

framework, Plaintiffshere point tahree bases fatheir argumenthat NEPA
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unquestionablyequiral the federal government to undertake environmental neew
of the entire FS Pipeline.

First, Plaintiffsasserthat certain activities that the individual federal agencies
named as defendants have undertaken with respect to the FS Pipeliifig agiamajor
federal actions” that should have prompted those agencies to do an assiestthe
entire FS pipeline undeNEPA. (SeeCompl. 11156-160, 165171; Pls.” MSJ Br. at 18
30.) See also Sierra Cly®90 F. Supp. 2d at 156.° Second, Plaintiffs argue that,
regardless of whether the activity of any particular federal agency sigathne
constituted a majofederal actiorthattriggered a duty to conduct an environmental
review of the entire FS Pipeline under NEPA, the combinatioallodf the federal
activities that the myriad federal agencies that have been consultedinggsothe
aspect of the construct and operation of the pipeline have undertakarcluding the
PHMSA's potential future approval of the required splill response plar-indicates
that the federal government has sufficient control over the FS PgtHat the pipeline
itself qualifiesasa major federal action, despite being privately owned and
overwhelmingly constructed on private lan{SeeCompl. 11180-89; Pls’ MSJ Br. at

34-39.)" Plaintiffs’ third theory of NEPA liability is that iny of the activities of the

1% The complaint focuses primarily on the activities of the Comps #he FWS, alleging individual
NEPA claims against those agencies separately, and it also puts the/PiMI8Es same boatsge
Compl. 19172-180). In light of this Court’s conclusion above that Plaintiffs’ claim agaithe
PHMSA must be dismissed pursuant to Federal Rule of Civil Proeeti2b)(6),see supralartil.B,
the Courtwill focus here on Plaintiffs’ NEPA claims against the Corps &S, and will not proceed
to consider whether summary judgment should be entered in faveither party on Plaintiffs’
individual NEPA claim against the PHMSA.

M This Court’s conclusion that Plaintiffs have failed to state a clagminst the PHMSA does not
preclude its consideration of Plaintiffs’ allegationsoat the future actions of that agentwythe extent
thatthose allegations relate to Plaintiffs’ claim regarding the overa&ltliéfalization” of the FS
Pipeline. In this same vein, the Court has alsmnsidered the complaint’s allegations regarding the
BIA in its evaluation of Plaintiffs’ federalization ctention, despite the fact that the complaint
contains no separate claim against the BIA and the Gmashot graned Plaintiffs leave to amend the
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federal agencies qualifies asmajor federal action” triggering environmental review
of some aspect of the pipeline project, that acting agency cannot corsfine it
environmental impacassessment to the area under its own jurisdiction; rather, its
review must encompass tleatiretyof the FS Pipeline’s construction and operation
because the pipeline is eficonnected actiori (SeePls.” MSJ Br. at 1316.)*? In
short, all roads lead to Plaintiffs’ core contention that the federaéignment violated
NEPA duty to assess tlenvironmental impact of the entire FS Pipeline prior to the
pipeline’s construction.For the reasons that follow, this Court disagrees.

1. Neither The Corps Verifications Nor The Service’s

Biological Opinion And Incidental Take Statement

Qualify As “Major Federal Actions” Under the
Circumstances Presented

Plaintiffs’ first argumenin support of summary judgment on th&lEPA-
violation claimsis thatthe record indisputably establishes tbhaththe Corps’s
issuance of four letters verifying the P#peline water crossingandalsothe FWS’s
preparation of a Blogical Opinion andincidentaltakestatement qualify as“major
federal actionsthat triggereda duty to conduct an environmentaipact reviewunder
NEPA. Under the regulatbnsimplementing NEPAthe term ‘major federal
action’ includes*actions with effects that may be major and which are potentially

subject to Federal control and responsibllijty 40 C.F.R. 81508.18 andas explained

complaint to include any such clainBee suprain4, 5, see alscECF No. 96 (Court’s Order denying
leave to amend the complaint)

12Under this theory, the fact that the Corps ahedBIA apparently believethat an environmetal
assessment pursuant to NEPA was a necessary prerequisite to theiomecegarding whether to grant
easements, for example, means that those agencies had an obligationduct a review of the ergi

FS Pipeline, and not just the easemeglated areas (See, e.g.Pls.’ First Mot. to Amend at 6.)n this
respect, the complaint’s claim against the Corps, and also its abegategarding the BIA, remain
relevant, despite the fact that both agencies have already conductedtad)iemvironmental impact
review.
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in the PI Opinionthe relevant case law and authoriteegablishthat if the federal
agencyitself is not undertakingr financingthe project in question, the agency action
gualifies as‘major federal actiohfor NEPA purpose®nly if the agency’s ads
tantamount to a permthat allowsthe project to proceedSeeSierra Cluh 990 F.

Supp. 2d at 226; seealso Wetlands Action Network v. U.S. Army Corps of Esg222
F.3d 1105, 1117 (9th Cir. 2000finding no major federal action where the project in
guestion ‘tould proceed without th@ermit’ issued by a federal agen¢gmphasis in
original)); Ramsey 96 F.3dat444 (hoting that if a federal permit is a prerequisite for a
project with adverse impact on the environment, issuance of that permitdosstute
a major federal actidp; Daniel R. MandelkerNEPA Law& Litig. § 8:19 (2d ed. 2014)
(explainingthat “[flederal permits, leases and other approvals” are “typical ebeshp
of majorfederd actiontriggering NEPA in the context of otherwis@n-federal
projects). Plaintiffs appeato accept that standard, and argueehtrat the Corps’s
verification letters—which collectively certifiedthat the 1,950 instances which the

FS Pipelinempactswaters of the United Stategere consistent with preexisting
nationwide permi—were effectively “permits” for th@urpose of the NEPA definition.
(SeePlIs.” MSJ Br. at 2426.) Plaintiffs makeessentially this same argument with
respect tahe Biological Opinion and incidental take statement that the FWS issued
when it consulted with the Corps and BIASee idat19-21.) However, in light of the
record evidencethis Court concludes that neither the Cospeerifications nor the
FWS'’s Biological Opinion and incidental take statement sgtike “major federal

action” NEPA requirement
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a. The Corpss NWP 12VerificationsAre Not The
Equivalent Of Permits&or NEPA Purposes

The Pl Opinion discussed at length htve Corpss NWP 12verification process
relates to the overall pipeline projeckee Sierra Clup990 F. Supp. 2d at 14, 122,
25-30. Briefly, underthe CWA, a party seeking to discharge dredged or fill material
into wetlands omwatersthat are under the jurisdiction of the Conmpsistobtain federal
approvalto do so. See33 U.S.C. 81344. The party can seek this approval in one of
two ways eitherit can apply to the Corps for an individual permd. 8 1344(a) orit
canrequest hatthe Corps verify that the actionlse partyseeks to take are already
authorized undean existing general permitid. § 1344(e)™® The difference between
theseseparate paths to the same destinatsogignificant, because the individual
permittingprocess involvesdetailed application and processing instructions” and the
Corps’s “casespecific review of each applicationSierra Cluh 990 F. Supp. 2d at 19
(citing 33 C.F.R. Parts 323, 328013)), while under the general permitting system, the
Corps has alreadgoncluded that covered activities can proceed baseah@xtensive
environmental impact studifhat the agency does periodicatlggarding such
construction activities on a regional or nationwide baSseid. at 27 (explaining that
“underthe nationwide permit system, the Corps has already done an envirohmenta
review on a general categorical basis and has already given its imprimatischarges
that result from the type of construction activity at issue under dpdcif
circumstames”). Therefore, when a party approaches the Corps utigegeneral

permitting scheme (which is not even requifedevery wateirelated construction

13 General permits provide blanket authorization $pecifiedactivities within certain geographical
areas, including (as relevant here) nationwidee33 U.S.C.§ 1344(e).
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projecd, such partyis merely requesting “verification” of their own belief that the
proposed construction projesatisfies theCorps’spreviouslyestablishedequirements.
See id(“When a prospective permittee files aqmiearance noticgunder the general
permit process]the only thing left to be done is for the Corps’s district engineers to
verify that the planned project does, in fact, fit within the category of itietsvthat the
Corps has already authorizéd.

For its construction of the FS Pipeline, Enbridgeeathe Corps to verify that
each of the 1,950 water crossings that construction of the FS Pipeigin impact was
consistent withNationwide Permitl2, a nationwide permit thadpecifically authorizes
discharges into federal waterways as required'fbe construction, maintenance,
repair, and removal of utility lines and associated facilities in watktiseoUnited
States, provided the activity does not result in the loss of greater thaciedf waters
of the United States for each single and complete projeReissuance of Nationwide
Permits, 77 Fed. Reg. 10,184, 10,271 (Feb. 21, 20 August and September of
2013, Corps district engineers from each of the four Corps disthcough vhich the
FS Pipeline passes issued letters verifying thatwater crossings associated with the
FS Pipeline wergn fact, consistent with NWP 12(SeeAdmin. R. (*AR”) App. Part 1,
ECF No. 791, at 511 (Kansas City DistVerification Letter); R App. Part 6, ECF No.
79-6, at 517 (Rock Island DistVerification Letter);AR App. Part 7, ECF No. 79, at
5-13 (St. Louis Dist Verification Letter);AR App. Part 10, ECF No. 720, at 56
(Tulsa Dist Verification Letter))** Theissuances of thedetters are théactiond that

Plaintiffs insist constituta “major federal actiohthat, according to Plaintiffs,

14 page number referencesaditationsto the AR Appendix filed with the Court refer to the page
numbers e Court’s electronic filing systemssigns
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triggered an obligation on the part of the Corps to conduct an environmental refiew
the entire FS Pipelineonsistent with NEPA. (BlI' MSJ Br. at 2431.)

This Court explainedn detailin the Pl Opiniorwhy Plaintiffs would be unlikely
to establish thathe Corps’sverificationswere permitdor construction othe FS
Pipelinesuch that they wouldualify asa major federal actiomnder the regulatory
definition. SeeSierra Cluh 990 F. Supp. 2d at 230. The Pl inion notedthat“the
law quite clearly distinguishes between ‘verifications’ and ‘permitshe CWA
context,”and that this distinction manifests itself in the difference betweenjaqiro
that is verifiedas consistent with an existirgeneral permit, and one that must
subjected to searching scrutiny under theividual permitting systemId. at26. Most
significantly, this Court pointed out thé&he entirepoint of the general permitting
system is to avoid the burden of having to conduct an environmental review under
NEPA when a verification-as distinguished from an individual discharge perrig
sought; id. (emphasis addedand that it wouldherefore “make([] little sense” to
accept Plaintiffs’ positiothat “notwithstanding the FS Pipeline project’s eligibility for
verification under NWP 12, the Corps nevertheless had to conduct a full environmental
review under NEPA]” id. at 26:27.

In their summary judgment motion, Plaintifi®int to no record evidence any
new authorities that would cast doubt on eurt’s priorreasoningegarding the
proper characterization of ti@orps’s verifications.Rather Plaintiffs now seek
essentiallyto sidestep the distinctiometweengeneral and individual permitdtogether,
by arguing that the verificatiorntsere qualifyasa major federal action becausas a

result of the verificationshe Corpshad“discretion over a substantial part” of the FS
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Pipeline. (P$.” MSJ Br. at 25citing Karst Envtl. Educ. & Prot., Inc. v. EBA75 F.3d
1291, 1297 (D.C. Cir. 200Y).) To the extent that this argument is based on Plaintiffs’
contention thathe verifications here related tasignificantnumber of water crossings
spread throughout the length of the pipeline., thatthe Corps’sverification process
impacted a “substantial part” of the pipeli(seePls.” MSJ Br. at 3384), they do have
a pointabout scalgbutit is a point that, in this Court’s views not materiato the
applicable legal analysis

As the PI Opinionexplained when the Corps undertakes‘teerify” the benign
nature ofa project under the general permit scheme, it is not engaging in an exercise of
discretionwith respect to thaprojectin the relevant senseegardless of whethéhe
agencyis called upon to verifpne water crossing or 1,00(6eeSierra Cluh 990 F.
Supp. 2d at 289 & n.14. The plain language of NEPA underscores tGahgress
understood that not all of thectivities thatan agency undertakes can propdrty
considered “major federal actiohtor NEPA purposesandcourtsrightly have
concluded thabnly thoseagency aabns thatimplicate an agency’s decisienaking
authorityqualify as ‘majorfederal actions’under NEPA. See, e.g.Citizens Against
Rails-to-Trails v. Surface Transp. Bd267 F.3d 1144, 1151 (D.C. Cir. 2001) (“The
touchstoneof whether NEPA applies is disdren.”). Whereasa request foan
individual permitto discharge dredged material into waters of the United States
requires the Corps toonsidersuch matters ashe location, purpose and need for the
proposed activity as well as thethe type,[source,Jcomposition and quantity of the
material to be dredged, the method of dredging, and the site and plagisdosal of

the dredged materig]” 33 C.F.R. 8325.1(d),and to bring its expertise to bear on the
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determination of whether or ntthe paticular projectsatisfiesthe applicable regional
guidelines for such activityerificationsunder the CWA general permitting system
have the entirely different character‘@filow[ing] the Corps to designate certain
construction projects as eligible for CWA discharge permits ‘with littlenif,alelay or
paperwork’ because they fit within [certain] pckeared categories of activities.”
Sierra Cluh 990 F. Supp. 2d at 2@uoting 33 C.F.R. 830.1(b)). The distinction
between verifications and pernmitsoupled with the evepresent realization that the
Corps’s fullyinformeddecisionto authorize certain activities has been mageante
under the nationwide permitting system such that any requirement that theyage
conduct a NEPA analysis in the verificatioantext by no means furthetise purpose
of NEPA, see40 C.F.R. 8500.1(c)(the purpose of NEPAs “to foster excellent
decision8)—-convinces this Court tha&laintiffs aremistakento insist that the
verificationshereconstituted a major federal action triggering a NEPA duty to conduct
an environmental review.

Accordingly,the Corps’s failure to perforra NEPAreview aspart ofits
verification processwas neither arbitrary and capricious nor contrary to lamdthe
Courtwill enter summary judgment in favor of Defendants with respect to Plantiff
NEPA-relatedclaim based upon the Corps’s verifications (Claim Il(a)).

b. TheFWSs Biological Opinion And Incidental

Take Statement INot The Functional
Equivalent Of A Permitn This Case

Both the Corps and the BIA consulted with the FWS pursuant to the Endangered
Species Ac(“ESA”), as part of thepreviouslydescribedverificationprocessand also

aspart of the process that both agencies undertoloén evaluaing the easementhat
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Enbridgerequested in order to construbtte small portion of theFS Pipelinethat
traversedederal landand waterways (SeeAR Part 1 at39.) When so consultedhe
FWSis requiredto determine whethetany action authorized, funded, or carried out by
[the consulting] agency” iBkely “to jeopardize the continued existence of any
endangered species or threatened species or result in the destrucohrecse
modification of habitat of such species[.]” 16 U.S.C15836(a)(2). Federal agencies
considering certain actions (such as the verifications and easementseahéss)are
requiredto consult with the FWSinder Section 7 of thESA, andPlaintiffs’ complaint
contends that the FWS’s preparation of tbquiredBiological Opinion, andalsoits
issuance of a relatedcidental take statementonstitutel a“major federal actiohthat
triggereda duty on the part of the FWS to contlan environmental revievof the

entire FS Pipelin@pursuant to NEPA.(Compl. Y165-171.) In its summary judgment
briefing, Plaintifis alsomake the related contention thaty accepting and incorporating
the FWS'’s Biological Opinion and incidental take statement into its awalysis ofthe
requestedrerification letters the Corps had a NEPA duty to undertake an
environmental review of the entire pipelinéPls.” MSJ Br. at26-28.)

With respect to Plaitiffs’ claim that the FWS had BIEPA duty to review the
entire FS Pipelinas a result of the Biological Opinion and incidental take statement
that it issué, this Courtpreviouslyaccepted Plaintiffsassertionthat an FWS
Biological Opinion and incidental take statement may sometimes qualifgnapor
federal actiof’ seeSierra Cluh 990 F. Supp. 2d at 3@ee alsasupra Partl.B, but
concluded thathe circumstances here were such that it was unlikely that Plaintiffs

would be able to demonstrate that the FWS had a duty to conduct a NERA r&via
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result of its issuance of a Biological Opinion and incidental take stateragarding

the potential inpact of the FS Pipeline on tliecurrent false aster plant, the Indiana
bat, and the American burying beetl8ierra Cluh 990 F. Supp. 2d at 16Nothing in

the Plaintiffs’ summary judgment motiguoints to any different resultThis is

primarily becaus a Biological Opinion and incidental take statem#rat the FWS
issuespursuant tdSection 7 of the ESA does not, in itself, have any direct effect on the
underlying action under consideratiamather, it is the requesting agen@n this case,

the Corpsand the BIA) that determisavhat, if any, effect th&WS’s Biological

Opinion and incidental take statememill have on theagency’sactions See50 C.F.R.

8§ 402.15a) (“Following the issuance of a biological opinion, the Federal agehall s
determinewhether and in what manner to proceed with the action in light of its section
7 obligations and the [FWS’s] biological opinion.”Consequentlythe FWS's

Biological Opinion and incidental take statemennonly truly function as the
equivalent of a penit for NEPA purpose#f theunderlyingfederal actiorwould not,

and could not, have proceeded without the FWS’s imprimatur. Put anothermitay,
relatively unusual situation in which the underlyifegleralactionhingeson the FWS'’s
conclusionthat endangered species will not be impacted and/osstsance of a
statement that permits the “taking” of any such species, dnewould reasonably
conclude thathe FWS’s opinioror statements the functional equivalemf a permit
allowing the adbn to proceed.Such was the case Ramseywhere theaction in
guestion was governmermdsponsoreglan to harvest salmon, including certain species
that were protected by the ESANnd therefore quite literally could not have progressed

without anincidental take statemenRamsey96 F.3dat 43739. Looking at the very
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different role that the FWS’s report played in the instant case,Gourt concluded in

the Pl Opinior—and reaffirms now-thatPlaintiffs have not demonstrated that the
FWS’s Biological Opinion and incidental take statement had the same practical effect
on theCorps’s and BIA's consideration of thieederal actiomat issue here SeeSierra

Club, 990 F. Supp. 2d at 3(hoting that rather than functioning aspermit the FWS'’s
Biological Opinion was'at best peripheral to the project in questipn”

Perhgs as a result of this shortcominglaintiffs have tried alightly different
tackon summary judgmentthey argue thathe acting ageney-in this case, the
Corps—had a duty to undertake a NEPA review by virtue of the fact that it
“implemented” the terms of thEWS’s Biological Opinion and incidental take
statement in it®wn verificationletters (SeePls.” MSJ Br. at 2&7.) As an initia
matter, it is not clear from the record that the verification letterihwg@sdivisions
sent to Enbridge dan fact, “implement” the Biological Opinion and incidental take
statemernt the letterscontain boilerplatestatanentsthat theFWS documents are
“incorporated by referenceffutthey are also careful to note that the verificatietters
“do[] not authorize [Enbridge] to take an endangered species” and that in omiestg
Enbridge “must have separate authorization under the Erdadd@gpecies Act
(Kansas City DistVerification Letter at 6; Rock Island DisVerification Letter at 6;
St. Louis Dist Verification Letter at 6

Neverthelesseven if theverification letters’language referring to
“incorporation” of the FWS’s wok productweresufficientto support the conclusion
that the Corps “implemented” tHfeNS’s Biological Opinion and incidental take

statement, Plaintiffs have not established that the Corps’s verifitatiagency action
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that is not a major federal action in and of itself, as determined abaeee somehow
transformed inta “major federal actiohby virtue of the incorporation of the FWS
documents. Plaintiffs have cited no case which standéofogven contemplatgghis
novel proposition, and the case that Plaintiffs do principally rely on for thegsition
that “implementation” of a biological opinion can give rise to NEPA obligaisn
easily distinguishableThe court inIin re Consolidated Salmonid Caseé88 F. Sipp.
2d 1013 (E.D. Cal. 2010premised its holding that implementation of a Biological
Opinionqualifies as “major federal actidior NEPA purpose®n the fact that the
federal agencytself was responsible for managiagd operating the projects for vehi
the Biological Opinion had been preparedd. at 1024(finding that he agency’s
“operation of the project comply with the [Bological Opinion] is major federal
action under NEPA” (emphasis addedHere, by contrasthe action thathe
Biological Opinion and incidental take statemeotentially impacsis that of
Enbridge—not that of theCorps—which brings us back to the original question of
whether the Biological Opinion and incidental take statement can reagdmabilewed
as a perntithat enabled &bridge’s construction to proceed.

Plaintiffs strenuously assert that thissig relying on the language referencing
the Biological Opinion and incidental take statement in the verificatis@esPIs. MSJ
Br. at27 (citingKansas City DistVerification Letter at 6; Rock Island Dist
Verification Letter at 6; St. Louis DisVerification Letter at 6)), as well asseveral
email conversationthatoccurred between the FWS, the Corps, and Enbridge regardi
the scope of the Biogical Opinion (d. at 2021 (citing AR App Pat 5, ECF No. 795,

at 4248)). But these references demonstrate only that the agencies were aware of, and
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considered, the FWS’opinion, as the law required them to;dbey do not establish
that the verifications or easements would not have issued hdEWises findings been
different. Indeed, to the contrary, both the verification letters and the @4l
Opinion itself make it clear that Enbridge could proceed wdhstruction of the FS
Pipeline regardless of what the Corps said altbetFWS statements

What is more, the FWS’Biological Opinionitself does not provide any basis for
concluding that the FS Pipeline construction project necessarilydiNtave beendited
but for the positive FWS evaluation such that it would be reasonable to maintain tha
the Biological Opinion and incidental take statement permitted the construotion
proceed. In fact, the documents the FWfBeparedare rife with conditional lancgage
and speculation regarding the potential impact of the FS Pipeline’s aotistr on the
endangered species at issaad indeedthe FWSultimately concludd thatthe
construction would probably not result in any major impact to any of thoseespec
(SeeAR App. Part 1, ECF No. 74, at 39 (Biological Opinion) (concluding that
construction was likely to have minimal impact on the speitiepiestior.) See also
Sierra Cluh 990 F. Supp. 2d at 4@liscussing the Biological Opinion’s conclusions)

In short, although Plaintiffs repeatedly assert that “[w]ithoufiaaidental take
statement] Enbridge would be prohibited by the ESA from constructing” the FS
Pipeline Pls.” Reply to Pls.” Mot. for Summ. J. & Resp. to Defs.” & Intervenor’s Cross
Mots. for Summ. J(“Pls.” MSJReply”), ECF No. 74,at 14),the record does not
demonstrate conclusively that issuance ofBin@ogical Opinion and incidental take
statement was a necessary prerequisite to construclibos, on the record before it,

this Court sees no reason to alter its prior conclusion that the FWS’s BialloQpinion
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and incidental take statement are, at pgsripheral to the project in question” and
thereforearenot the “functiond]] equivalent of a permit for NEPA purposesSiara
Club, 990 F. Supp. 2d at 3@nternal quotation marks omitted)XConsequently, this
Court will enter summary judgmemn Defendants’ favor on Claim lidf the complaint.

2. The Combined Action®©f The Federal AgencieBo Not
Constitute* Major Federal Actiof

As noted at the outse®laintiffs’ complaintprimarily restson acore belief that
NEPA requiredsomefederal agencgomehowo conduct an environmental assessment
of theentire589-mile FS Pipeline before that pipeline could be constructed and
operated. Claim V alleges as muamdbecauseahe othelNEPA-relatedclaims in the
complaint addreseach federal agenapndividually, Claim V is most reasonably
construedas asserting that the actiootthe various federal agencies with some
connection to the FS Pipeline’s construction and operati@ken together~were
sufficient to giverise toan obligation for the~ederalDefendantdo perform aNEPA
analysiscovering he entirety of the FS Pipeline, and to select a lead agency resfwonsib
for the review (Compl. 11180-189 (emphasis added) This claim boils down to an
assertion that, regardless of whetlhemotany of theindividual agencyactions meet
the threshold for major federal action under NEPA, if theneeissistenfederal
involvement with a givemrivateproject, the project is effectively “federalizedfor
NEPA purposes such that an environmental review is requir8de, (e.g.Compl. 7181
(alleging thatall of the federal actions “singly, in combination, and cumulatively
constitute major federal actio)i’see alsdPls.” MSJ Br. at 3437.)

The “federalization” theoryof NEPA responsibilityis not new; indeedas the PI

Opinion made cleatthe case law and authorities interpreting NERave heldthatan
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otherwige nonfederal actiorcanbecome federalizetbr NEPA purposesbut in order
for that to occurthe federalgovernment must exercise substantial cononadr the
otherwise privateroject See, e.g.Mandelker§ 8:19 (noting that in cases where “the
action claimed to fall under NEPA was nonfederal, the question becomebkartié
action was federalized and brought under NEPA because a federal ag@icised
control over the nonfederal action”); 40 C.F.R1508.18 (defining “major federal
action” to include actionsgootentially subject to Federal control and responsibijjty
Citizens AlertRegarding the Env't v. ER 259 F. Supp. 2d 9, 20 (D.D.C0@3), aff' d
102 F. App’x 167 (D.C. Cir. 2004noting that a no+federal project can be federalized
where the federal agenciekdve sufficient authority over the local project so as to
control or influence its outconig, Ross v. FedHighway Admin.162F.3d 1046, 1051
(10th Cir.1998) (a project may be federalized whétbe federal government has actua
power to control the project’iffternal quotation marks and citation omittgd)Yhis
Courthas previouslyexplained at length why theumulative involement of the various
federalagencies herwas not likely to be deemexuifficient to federalizéhe FS
Pipeline such thathe Federal Defendantgere required to perform a NEPA analysis o
the environmental impacts of th@peline as a wholeSierra Cluh 990 F. Supp. 2d at
36-37. Moreover,in this regard this Court noted thatPlaintiffs have significantly
overstated the degree of federal involvement in the FS Pipeline in an atempt
shoehorn this essentially priteaproject into the NEPA state.” 1d. at 40.

Here,in the summary judgment context, Plaintiffs have neitheectly rejected
the Court’s legal conclusion that federal control is a critical componeatiefuate

“federalization” nor pointed to any additionakcordevidence that establishes that the
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federal agencies had the requisite degree of control over the FS Piphkistead
Plaintiffs eitherseek to advancargumentsabout the nature of the federal activitibsit
this Court already rejected in the PI Opinjamrtheyretreat to reliancen conclusory
assertiongegardingthe combinedimpact of the federal actions in questjar both.

For example Plaintiffs reassert their argument tlihe Western District of Texas’
opinion inSpiller v. WalkeyNo. 98-ca-255, 2002 WL 1609722 (W.D. Tex. Jul9,
2002) is dispositive on th federalizationssue §eePls.” MSJ Br. at 3435), and further
argue that the federal government effectived control and responsibility over the
project as a wholbecause the record reflects “both final agency actions and ‘major
federal actiong]’ (id. at 3637).

Neither of these arguments provgleny basis for this Court to question the
reasoning set fortin the Pl Opinion regarding Plaintiffs’ federalization argument. To
begin with, this Court has already noted its disagreement with théussocthat the
Spiller court reached-a disagreement thatasprimarily based on the fact th&piller
involved CWA verifiations andhe Spiller court did not sufficiently account for the
fact that Congress established a general permitting system dieamatve to the
requirement that construction projects with a minimal potential impact on @étion
waterways obtain an dividual permit under the CWA. Sierra Cluh 990 F. Supp. 2d
at 28 In invokingSpiller yet again Plaintiffs have provided no response to this
Court’s stated view othat opinion.

Similarly, Plaintiffs’ assertionthat the presence of some major fedeetions
(i.e., the Corps’s and BIA’s granting of easementsgwedalong with the Corps’s

verifications and the FWS’s issuance of the Biological Opinioniacitlental take
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statement“constitutes federal discretion over a substantial part of the pro{Ets”’
MSJ Br. at 44)s aconclusorycharacterization that is at odds with this Court’s
perception of the case as stated in the Pl Opinion, and Plaintiffsfaggdto offer any
legal argument or record evidentteat demonstrates th#te Court was wrag to
concludethat federakontroland responsibilityas lacking on the facts of this case.
SeeSierra Cluh 990 F. Supp. 2d at 3@hoting that the thinor pieces of federal
involvement in a nearly 60file pipeline fall short of imbung the federal govament
with ‘controland responsibilityover the pipeline as a whdde Thus, Plaintiff has
providedno basisfor revisitingin any substantial wathis Court’sconclusion in the Pl
Opinion thatthe combinedactions of the federal agencies involved with B& Rpeline
(including the Corps’s and BIA’s issuance of easements and the PHMSAual
consideration of an oil spill response plan) do not give rise to a duty to conduct a
comprehensive NEPA reviewf the entire pipelindecause the federal government
lacks a sufficient degree of “control and responsibility” over the pmeeproject, and
this Court sees none

There is, howevemne aspect of thBlaintiffs’ “federalization”claim that was
notaddressed in the PI Opinion and is worthy of mention héne:allegatiorthat, “[a]t
a minimum, the Corps and the other agencies were required under 40 CI1H®L.§]
to determine which agency would act as the ‘lead agency’ and prepare /A& &taB/sis
for the entireProject.]” (Compl. §187.) Even assuming arguendo that Plaintiffs had
successfully established that a NEPA duty arose as a result ofdbéeafeationof the
FS Pipelinefor the following reasonghis Court finds the “lead agency” contention to

be plainly inapposite under the circumstances presented
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Section1501.5(a)of Title 40 of theCode of Federal Regulatiopsovides that
“[a] lead agency shall supervise the preparation of an environmental impeansent if
more than one Federal agency eithét) Proposes or is involved in the same action; or
(2) Is involved in a group of actions directly related to each other becauseiof the
functional interdependence or geographical proximitiutit this regulation which
Plaintiffs citeand rely upornin making their “lead agency” argumerppears in the
Codeafter a series of provisions that address an agency’s preparationtA as
opposed to alklS, seeid. § 1501.3, andhatdirect theagencyregardingthe procedures
to be followed internallwith respecto making the determination of whether notto
prepare an ElSseeid. 8§ 1501.4. As a result, tiis clear from context that the “lead
agencies’regulationpertains only to the circumstance in which more than one agency
hasalready followed the previous steps dmscome to the conclusion that an EIS is
appropriatein other words, the “lead agencptovisionmerelyaddresses the proper
procedures for avoiding duplicative effottsroughthe collective designation of a lead
agency to perform a single EISeeid. 8§ 1501.5(c)(*If an action falls within the
provisions of paragraph (a) of thsection, the potential lead agencies shall determine
by letter or memorandum which agency shall be the lead agency and whicheshize
cooperating agencieg.” This provision does natn its facepertain to the thrdwld
determination that angarticular agency must make regarding whetloemotan EIS is
warranted, much less mandate that, in a circumstance such as thishmre (W agency
has decided to do such an environmental review of the entire pragg@cénvironmental

review is nevertheless raifed.*

!5 plaintiffs cite an internal Corps email stating thaigtCorps does NOT want to be the [Lead Federal
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In short this Courtconcludes that the combined actions of the various federal
agencies did not federalize the FS Pipelamelthere was na@equirement thaa “lead
agency’be designatednder the circumstances presented in this cdderefore

summary judgment will be entered in favor of Defendants on Count V of thelaam

3. The“Connected Actioh Doctrine Is Not Applicable To The FS
Pipeline

Plaintiffs’ argument fosummary judgmentdn their core NEPA claimalso rests
on thecontentionthatthe entire FS Pipelinmust be analyzed in a single,
comprehensive NEPA documelnécause it is one “connected action(Pls.” MSJ Br. at
13-16.) Plaintiffs’ “connectedactior’ characterizationwhich the EPA allegedly has
adopted g¢eePls.’ First Mot. to Amend at 4)s groundedin 40 C.F.R. 8§81508.25 a
regulationthatdefines the term “scope” as it appears in the NEPA regulations and
provides that “the scope of an environmental impact statement” should inmhyde
“[c] onnected actions.” 40 C.F.R.1%08.25. Specifically, and in relevant parthe
regulation states that

[tjo determine the scope of environmental impact statements, agencies

shall consider 3 types of action, 3 types of alternatives, and 3 types of

impacts. They include
(a) Actions (other than unconnected single actions) which may be:
(1) Connected actions, which means that they are closely related
and theréore should be discussed in the same impact
statement. Actions are connected if they:

(i) Automatically trigger other actions which may require
environmental impact statements];]

Agency]” as evidence that Defendants themselves acknowledge that they evprieed to select a lead
agency. (R.” MSJ Br. at 38.) But the email in questidnes not resolvéhe thresholdlegalissueof
whether or not Defendants were requirecctmduct an environmental review of the entire FS Pipeline
in the first place Examinedmore closely, the email at mosiflectsthata single Corps employee
believedthat it is “arguable” tha&a review was required in this situatioand thussought to lay down

the agency’s marker preemptivelytife federal agenciedid eventually engagm the process of
selectinga lead agency. (AR COEWK-23600.)
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(i) Cannot or will not proceed unless other actions are taken
previously or simultaneous]yor]
(iii) Are interdependent parts of a larger action and depend
on the larger action for their justificati¢r
Id. In Plaintiffs’ view, all of the various activities of the federal agesanvolved with
the FS Pipeline “are interdependent parts of a larger actiatiiin the meaning of 40
C.F.R.81508.2%a)(1)(ii)—namely, the construction and operation of the pipeline
itself—and, thus, if a NEPAnvironmentakeview was conducted with respect to any
partof the pipeline themll of the pipeline needed to be evaluated as part of that
review. (SeePls.” MSJ Br. at 5-16.)

In this respect, Plaintiffs’ argument appears to be that, bedhes€orps and the
BIA had a NEPAduty to conduct an environmental impaetiew of thepart of theFS
Pipeline that traversed thederal landand waterway®ver which those agencies had
jurisdiction in conjunction with their consideration of whether or not angthe
requestecasements (a major federal actidid). at 31-32), those agencies were
required by law to expand the scope of their review to enassphe entire pipeline
pursuant to the connected action doctr{ite at 1316). But this argument rests on an
incorrect interpretation of the relevarggulationsin light of the context within which
an agency must considezonnected actions.”

As hasalready been stated repedteth thisMemorandum andh the Pl
Opinion, the threshold questidhatany agency must answer in determining whether
NEPA requires an environmentadview is whether there Bdbeen or will be,any
“major Federal actiosignificantly affecting the quality of the human environmen4.2

U.S.C. 843321)(C). The regulations implementing NEPA direct edetieralagency

to adopt procedures for determining which of its activijeslifies as such a major
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federal actionsee40 C.F.R. 81507.3(b)(3; thus, it is the agency’s own regulations
that govern thenitial question of whether or not NEPA applies to a given actj\ség

id. 881501.3 (Agencies shall prepare an environmental assessmenthen

necessary under the procedures adopted by individual agencies to supplement thes
regulation$.]”), 1501.4 @irecting agencies tase their own regulations to determine
whether to prepare an environmental impact statement). It is onlythfseinttial
determination has been made that the regulatiegaire agencies to determine the
scopeof any required NEPA analysisSeeid. 8§ 1501.4(d) (noting that an agency shall
“[c]ommence the scoping process [under 40 C.F.B5@L.7]if the agency willprepare
an environmental impact statemerf@mphasis addB). And it is only in the context of
determining thescopeof the requirecenvironmental reviewhat the mandate to
consider connected actions under 40 C.F.R588.25 comes into playSeeid.

8 1501.7(a)(2) (directing agencies to “[d]etermine the scope [according to 4B.C.F

§ 1508.25 and the significant issues to be analyzed in depth in the environmental
impact statemen). Thus, under this regulatory scheme, the “scoping” provisions of
the NEPA regulations, which include the “connected action” requirement, ageael
only after an agency has already determined that an EA or EIS under NEPA isa@&quir

for an action of that agency.

® The parties hotly contest the issue of whether the “connected actioniteetgnts of 40 C.F.R.

§ 1508.25relateonly to an EIS, or to both an El&hd an EA. $ee, e.g.Pls.” MSJ Reply at 8Fed.
Defs.” MSJ Br. at 22.) While the plain language of the regulation appears to aplylyamanEIS, see
40 C.F.R. 81508.25 ¢tating that'[ sjcopeconsists of the range of actions, alternatives, and impacts to
be considered in aeanvironmental impact stateméniemphasis added) and the parties cite conflicting
authority on the issuegompare, e.g.Klamath Siskiyou Wildlands Ctr. v. Bureau of LaMbjmt, 387
F.3d 989, 9989 (9th Cir. 2004) ftating that'an agencymusf consider connected actions and
cumulative actions within a singleA or EIS' (internal quotations marks, citations, aachphasis
omitted))with Ctr. for Biological Diversity v. Sazar, 706 F.3d 1085, 10967 (9th Cir. 2013)
(explaining that'[b]y its plain language [Section 1508.25] applies only to environmental impact
statements’{citations omitted)), in this Circuit at least, it appeahat the connected actions
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Moreover,when viewed in context, the scoping regulatietsarly direct the
agency to determine whéte extent of itsenvironmental impact review will beelative
to thefederal actiorthat is the trigger fothe required environmealkstudyin the first
place. Put differently, the regulary schememakes clear that the “scoping”
assessmentwhich is referred to at several different points in various regulattons
pertains to the questions and issues thatagency musaddresswithin the EA report
or EIS that is being preparashder NEPAIn order to informthe agency about whether
to undertake some particular major federal acti®eeid.; see alsad. § 1500.1
(explaining that “NEPA documents must concentrate on the issues thiatilgre
significant to the action in questibfemphasis added)). Convelg, nothing in the
regulations supports Plaintiffgissertionthat the scoping provisions requia@ agency
to expand the EA or EIS to address actions that are completely outside thiec&tait
agency’s control and responsibilitythat is, matters thatranot the major federal
action that originally triggered the agency’s NEPA obligatietasd to conclude
otherwise would flyin the face of the weléstablished rule that an agency responsible
for only a small part of a larger project need not considerdspd that project outside
of its jurisdiction. See, e.g.Weiss v. Kempthorn&80 F. Supp. 2d 184, 189 (D.D.C.
2008) (“In conducting an EA where the proposal being reviewed is but a prea# of
a larger project over which the agency hasanthority, an agency does not go beyond
the scope of its permitting authority to review the area over which it has no

jurisdiction.” (citations omitted).

requirement is applicable to both an EA and an ES®eDel. Riverkeeper Network v. FER@Glo. 13-
1015, 2014 WL 2535225t *8 (D.C. Cir. June 6, 2014) (“[W]hen determining the contentamEA or
an EIS, an agency must consider all ‘connected actions,’ ‘cumulativens,” and ‘similaractions.’”
(citing 40 C.F.R. 81508.25(a))).
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Properly understoodhen,the “connected actiorisregulation requires that the
impact on the envanment ofall aspects of a particular major federal action be
evaluated together in a single EA or EfSeaningthat any such major federal action
cannot be segmented such that the required NEPA document does not encompass the
entire scope oit, but doesmnot mandate thadtheractions (those that are not themselves
major federal actions under NEPA) be subjected to environmental imgaetvsolely
by virtue of theirconnection to the federal action. This is the only interpretation that
fully explains the logic and structure of the regulations implementingABRdIit is
alsoentirely consistent with the leading cdsev in thisCircuit interpreting the
connected actions requirement. For exampldelaware Riverkeeper Network v.
Federal Energy Regulatory Commissjdyio. 13-1015, 2014 WL 2535225 (D.C. Cir.
June 6, 2014xhe owners of a natural gas pipeline that was subject to a federal
permitting scheme under the Natural Gas Act submitted foapgeed projects related
to the pipeline to FERC for its approval, and the D.C. Circuit held thatGF&Rs
required to assess the impacts of all four projects together, in &snglronmental
review because the projects were “connected, closely relatetlinterdependent][.]”

Id. at *3. Similarly, inHammond v. Norton-the case Plaintiffs chiefly rely upon in

their summary judgment motienthe court concluded that the Bureau of Land
Managemen{"BLM”) must consider two segments of a single pipeline that were each
subject to that agency’s control in a single EIS. 370 F. Supp. 2d 226, 232 (D.D.C.

2005)} In each of these cases, tbeurtwas confronted with a situation in which the

" The BLM'’s control over the project was based on the fact that approxiyna® miles of the project
travered lands under the BLM’s jurisdiction, and the project sponsors weréreglqio get a righof-
way from the BLM pursuant to the Minerhkasing Act, 30 U.S.C. §881-287.
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federalagency hadonductedan EA or EISthat was incomplete relative tbhedegree
of that agency’s control over or involvement with the underlying projactthe
connected actions rule applibécausdhe courtsvererequiredto assessvhether the
agenciedhad impropeny limited the scope of the review of actions within their own
jurisdiction—a determination thas fundamentally differenfrom thequestion
Plaintiffs presenhere,i.e., whether the EIS must bexpandedo includean
environmental review o&ctions completelyputsidethe agencies’ purview.

This Court concludes that theonnected action doctrine isapplicable to the
circumstances of this case, aaldofinds that it would bemanifestlyinconsistent with
the purposes of NEPA to require thederal Defendants to conduct an environmental
impact assessment of the parts of the FS Pipeline over which the fgdgemhment
has no control. ferefore the Courtrejects Plaintiffs’ reliance othe connected action
doctrine as dasis for its claim that Defendants had a NEPA duty to review the entire
pipeline.

C. The Corps Did Not Fail To Undertake A Cumulative Impacts

Analysis In Violation Of NWP 12, The Clean Water Act,Or the
APA

Plaintiffs’ final contentionregarding the condu®f the federal government in
relation to the FS Pipeline is that the Comislated theCWA andAPA because it
failed to abide by the requirements of NWP 12 in issuing its verificationemfC
11190-193(Claim VI).) Specifically, Plaintiffsmaintainthatsummary judgment
should be entered in their favor becatise Corps did noévaluate the “cumulative
effects” of allof the 1,950water crossing along the 600 mile span of the FS Pipeline

togetherbefore verifying those crossings under NWP 13edid. 1192;see alsdls.’
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MSJ Br. at 41(asserting that the Corpsverifications “failed to include a determination
that the cumulative adverse environmental effects of the overallgiraj@uld be
minimal”).) NWP 12provides in relevant part that

[i] n reviewing the PCN for the proposed activity, the district engineer will

determine whether the activity authorized by the NWP will result in more

than minimal individuabr cumulativeadverse environmental effects. . . .

For a linear project, this determination will include an evaluation of the

individual crossings to determine whether they individually satisfy the

terms and conditions of the NWP(s)s well as the cumulative effects

caused by all of the crossings authorized by NWP
77 Fed.Reg. atl0,287(emphasis added)According to Plaintiffsthis language
requires that “a miniml cumulative effects determinatiqwith respect to the entire
pipeline]must be included in the verificatiopp’ andthe fact that no pipelinavide
cumulative effects analysisasdone andncludedin the verification letters at issue
hererenders the Corps'verification determinations “arbitrary and capricious[.[PIs.’
MSJ Br. at 43see alscPls.” MSJ Reply at 24asserting that, not only was the Corps
required to include a cumulative effects determination coveringribieeepipeline in its
verifications, but it was also required to provide evidence of its andlysis

This Court finds Plaintiffs’ argument unparasive As the Federal Defendant
point out,there is no legal requirement that the Corps condyapelinewide
“cumulative effects” analysis because the same Federal Register Notice in M\hiEh
12 was published alsexplainsthat “cumulative effectare evaluatedn a regional
basig,]” and the “[cJumulative effects analysis may be done on a watershed babig, 0
using a different type of geographic area, such as an ecoreg{bed.Defs.” MSJ Br.

at 42(emphasis addedriting 77 Fed. Reg. at 1062).) This statemenin the

regulationis not “plainly erroneous or inconsistent” with the governing authaitie
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Auer v. Robbins519 U.S. 452, 461 (199,7and it clearlyundermines Plaintiffs’
contention that the Corps was required to analyze the impact of all of 1,950 wate
crossingsalong the entire length of the FS Pipeline cumulatively.

Furthermorethe record demonstrates treategionbasedanalysis of the adverse
cumulative effects of thevater crossingen the environmenwvasprecisely what was
done in this case. District Engineers from each of four different geogragdicns
considerecEnbridge’sverification requests, and conducted both an indivicual
cumulativeanalysis of the water crossings within that regias.evidenced by the
insertion of astatemehin each verificatioretterto the effecthat“[t]he proposed
activity would result in only minor individual and cumulative adverse environalent
effects and would not be contrary to the public intereGAR App. Part 1 at 31 (Kansas
City Dist. Mem. for R.) (emphasis addeg}ee alscAR App. Part 9, ECF No. 79, at
123 (St. Louis DistMem. for R.) (same) AR App. Part 6 at 39 (Rock Island Dist
Mem. for R.) (determining that “[t]he proposed activity, with proposed mitigation
would result inno more thamminor individual and cumulative adverse environmental
effects”); AR App Part 10 at 13 (Tulsa DisMem. for R.) (determining that “[t]he
proposed activity would result in no more than mininmalividual and cumulative
adverse environmental effects and would not be contrary to the public interesggutovi
the special conditions identifiddl above are incorporated”).) Thus, it is clear that each
district engineer made a cumulative effects determination as require®®y I, and
Plaintiffs have not convinced this Court that O&/A or NWP 12requires anything

more.
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To the extent that Plaintiffs’ argument is thhe Corps’s cumulative effects
determinationsvere insufficient because the Corps’s district engineers did not provide
enough informationn their letters to justifythe statedleterminationgPls.” MSJ Reply
at 2223), this Court rejects that conclusias well In fact, each of the statements in
the verification letters regarding tltemulative effects determinatiomas made at the
endof a lengthy memorandum explaining, among other things, the detailsroomge
the scope of the proposed project ircleaespective district, the expected effect of the
project on waters of the United States within that district, and speuitigation
techniques to be employed in response to those effaotduding construction
techniques used to minimize impacts, the purchase of wetland credits to ofipaiss,
and postconstruction measures taken to counteract the impact of constructee, (
e.g, AR App. Part 1 at 1213; AR App Part 6 at 1819; AR App. Part 9 at 103}; AR
App. Part 10 at 12.) Based upon the detailed information in the Memoranda for Record
and in particularthe numerous statements regarding mitigation programs Enbritte h
or would be implementing, th Court has little troubldéinding that there was #actual
basis in the evidentiary record for the district engineers to reachoti®usions they
did regarding the cumulative effects of the portions of the pipeline pthfore
construction in their district.

Accordingly, this Court concludes that the Corps’s verification determunst
were notarbitrary and capricious, and that Defendants are entitled to judgmment
Plaintiffs’ claim that the Corps’s engineers failed to conduct a catiud effects

evaluation under NWP 12 in violation of the CWA and APA.
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IV. CONCLUSION

In the instant case, this much is clearprivate company is constructing the FS
Pipeline project largely on privatelywned land; the federal agencies that have been
consulted about aspects of the pipeline project have control over only apmtabin of
the land and waterways that the pipeline traveraadno statuteauthorizes the federal
government to regulate or oversee the construction of a domestic oil pipelinen G
thatthe clear purpose of NEPA is “to foster excellent action”the partof the federal
government40 C.F.R. 81500.1(c),this Court finds thathe Federal Defendants’
restraint in not initiatingan environmental impaceview ofthe entireprivately
constructed=S Pipelinds clearlyin accordance with thpurposeof the NEPA statute
Put another waytherecord evidence establishes that Bt Pipeline is not itselin
“action’ of thefederal governmenrtno matter how earnestly Plaintiffs contend that it
is—and to the extent theRlaintiffs hereinsistthat federal officials must conduct an
environmentaimpact analysi®f the entire pipelinenyway they mstakenly view
NEPA not as an appropriateeans of informing agency officials about the
environmentakonsequencesf majoractions that the fedatgovernment is poised to
take, butas a mechanism for institutirfgderalevaluation and oversight @f private
construction project that Congress has not seen fit to authorize the fgdgeahment
to regulate. This Court sees no basis in law or in fiact conclusionthat the Federal
Defendants here violateahy NEPA, CWA, or APA obligation. Consequently, as set
forth in the two separate orders that accompany this opiftantiffs’ complaint

against the PHMSACIaim 1V) is dismissed for failure to state a claim; summary
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judgmentwill be entered in Defendant$avor on all other claims; and Plaintiffs’

pending motios to supplement and amend the complartdenied as futile.

DATE: August 18, 2014 Kdonji Brown Jactson
7 b

KETANJI BROWN JACKSON
United States District Judge
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