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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THEODORE McGARY ,
Plaintiff,
v Civil Action No. 13-126 [RDM)

CARRIE HESSLER-RADELET , Director
of the Peace Corpest al,

Defendans.

MEMORANDUM OPINION AND ORDER

Proceedingro se Plaintiff Theodor McGarrings this action againgite Drector of
the Peace Corpanother Peace Corps employad¢ served as one of Plaintiff’'s supervigors
andtheformer Chairwoman of the Equal Employment Opportunity Commission (“EEOC” or
“Commission”) The casarises in an unusual posture. The EEOCadh@adyconcluded that
the Peace Corps unlawfully retaliated against Plaintiff for complaining ¢hatk the victim of
racial discrimination, and has grantedhim substantial relief-in excess of $400,000r
backpay and interest. Plaintiff, understandatdbes not challenge the EEGGiability
determination. Rather, his principal claim is tlna telief the Commission awardeadléd to
make him vhole. This Court’s authority, however, does not divide so neatlpgtaintiff may
not challenge an EEOC damage determination witholitigating the question of liability.See
Scott v. Johann<l09 F.3d 466, 469 (D.C. Cir. 2005). As a result, Plaintiff's only optiotis
respect to his principal claiare to accept the Commission’s decision and, if necessary, seek the
Court’s assistance in enforcing that decision, aejectthatdecision and start from scratctu.

As Plaintiff explained at @ aagument, it is his intention to follow the latter cour&efore
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Plaintiff can do so, however, he must clear a number of hurdles raised in Defendarmts’'tmoti
dismiss. SeeDkt. 14.

Defendants’ motioo dismissraisesfive defenses The motiorfirst arguesthat Plaintiff
did not bring his claim within theix-year default statute of limitations for claims against the
United States, 28 U.S.C. § 2101(a). Defendants now concede, hothav#énjs argument is
foreclosed by the D.C. Circuit’s intervening decisiotdmward v. Pritzler, 775 F.3d 430, 438
(D.C. Cir. 2015), and they have thus withdrawndb&nse Dkt. 21. Second, Defendants
contencthat Plaintiff failed to file suitvithin 90 days of when he received notice of the EEOC'’s
final determinationas required by statute. As explained beltwat defense turns on issues of
fact and, accordingly, cannot be decided on a motion to dismiss. Third, Defendangsnnbiagtt
Plaintiff cannot sue the EEOC ftalleged negligence or malfeasanngrocessing an
employment discrimination clairh Smith v. Casellagsl19 F.3d 33, 34 (D.C. Cir. 199{per
curiam) At oral argumenthowever Plaintiff clarified tha heis not suing the EEOC on that
ground, but ratherrguingthat e Commission violated higyhts by retaliating against him for
engaging in activity protected by the First Amendment. Because that claimadenptately
stated in the Complaint, the Court will grant Defertdamotion to dismiss the pending claim
against the EEOCTo the extat Plaintiff wants to aonstitutional claimhe may promptly file a
motion for leave to amend. Fourth, Defendamtgie that Plaintiff has failed to allege any cause
of action against any individual member of the Peace Corps, as opposed to a clasttlagali
Director, acting in her official capacityrlaintiff also clarified abral argumenthat he is not
seeking ® recover from anyone iheirindividual capacityand thughe Court will also grant
Defendants’ motion to dismiss the claim against David Janssen and, to the extaiagers,

any claim against theurrent or formePeace CorpBirector acting irher or hispersonal



capacity. Finally, Defendants argue that Plaintiff must choose whether he is seeldnfptce
the EEOC'’s order or challenging its determinati®@®causdPlaintiff made cleaat oral
argument that he was seeking the lattee Court will denypefendants’ request for clarification
as moot.
l. BACKGROUND

For purposes of Defendants’ motion to dismiss, the following allegagi@taken as
true. See, e.gHishon v. King & Spaldingd67 U.S. 69, 73 (1984). Plaintiff TheoddieGary
was a Peace Cos employee when, in August 2000, he learned that two white coworkers had
receivedstep increasewhile he received only a $400 cash award. Compl. § 1. He responded by
contacting an Equal Employment Opportunity (“EEO”) counselor and filing an BEQIlaint
dleging racial discriminationld. A week later, Plaintiff's supervisor issued a prega
reprimand assering that Plaintiffhradmade false charges and ladated a hostile and
intimidating work environmentld. § 2. In September 2000, the decidifiic@l issued the
reprimand, stating that he was “concerned that [Plaintiff] ha[d] raised chafrggggsm that are
inflammatory and do not appear to be relevaid.” The deciding official further explaingtat
the reprimandthe proposed reprimand, and Plaintiff's response walliloe placed in Plaintiff's
official personnel file (“OPF”) for one yeatd. Plaintiff responded by filing a second EEO
complaint in October 2000, this time alleging that the reprimandrwasaliation for higacialt
discriminationcomplaint. Compl. § 3. A month later, the same supervisoredmnmend
Plaintiff's reprimandproposed that he be firettl. That recommendation was sustained in
January 20011d. 1 4-5. Plaintiff was initially placed on leave withopay, but &er his appeal
to the Foreign Service Grievance Board was rejethed?eace Corgsed Plaintiff on May 2,

2002. Id.



The procedural history that followed was long and complex, spanning more than a decade
and including an administtive hearing and appealong with numerousotiors for
reconsideratiomnd for enforcementOn multiple occasionglong the way, Plaintiff contacted
the office of Senator John Warner and asked for help moving the process along. Compl. 11 7,
20. He dso requested similar assistance from the White Holgs€]] 26. The EEOCeventually
found in Plaintiff's favor andlirected that the Peace Corps expuinge its records any
material related to Plaintiff’'s dischargeinstate Plaintiff retroactive to the date on which he was
terminded, pay his attorney’s fees, and Rigintiff $15,000 in non-pecuniary damagéd. |
11. After the Peace Corps appealbdweverthe Commissiomlarified or modifiecthatorder in
certain respectsld.  28. Among other things, in light of the Peace Corps’s contention that it no
longer possessed Plaintiff's employment records, the Commisgenied the contenticdhat
the Peace Corps was in “noompliance” for failing to expungdem Id. TheEEOCalso
accepted the Peace Compargument that, absent unusual circumstances, employment with the
Corps is limited to a period of five years, which precluded reinstateandrimited the amount
of backpay due.ld. And, with respect to baply, the Commission concluded that Plaintdtih
not cooperatd with the Peace Corgsecause he failed to provide evidence of his employment
during the periodollowing his terminationwhich would go to mitigation of damagesl. The
Commissiordid, however, provide Plaintiff with “one more opportunity to provide” the
necessary information to the Peace Corps and cautioned that, if he failed to dosk@dne
loss of any right to receive bauky. I1d. In response to Plaintiff's request for reconsideration,
the Commission reaffirmed its decisiand, once again, warned Plaintiff that a failure to provide
information relating to his mitigation efforts could resulthe tlenial of his claim for backpay.

Id. § 31.



On April 26, 2013, the EEOC issued itsdl determinationdenyingPlaintiff's request
for furtherreconsideration. Dkt. 14-2. Among other things, that order directed that the Peace
Corps submit a compliance report to the Commission within 30 days “of the completibn of al
ordered corrective action.ld. at 3. The final determinatioralsoinformed Plaintiff of his right
to bring a civil action in federal district court “within ninety (90) calerdfays from the date that
[he] receive[d] th[e] decisiongxplained that, if he decided to bring suit, he shouldendhe
person who is the official Agency head or department head,” and cautioned thatrg§flaito
so may result in dismissal of [his] case in couit]” at 4. One hundred and two days after the
Commission issued its final decision, Plaintiff filed thition against the Director tife Peace
Corps, David Jannsen (one of Plaintiff’'s former supervisors) and the Chairwoman &Qi: E
Dkt. 1. Although the complaint does not identify acfie cause of action, Plaintiff purports to
“appeal” the EEOC'’s decisiorid. Among other relief, he seeksclpay, front pay, restoration
of his Thrift Savings Plan account and matching contributions, expungement of his personnel
file, and $2,000,000 for compensatory and punitive damdgde§.42. If lieu of answering,
Defendants filed the pending motion to dismiss. Dkt. 14.

Almost a year after this action was commenced, the Peaps Gled the required
compliance repomvith the Commission Dkt. 14-3. According to thaeport, Plaintiff
ultimately provided the documentation necessary to assess potential mitigation of any backpay
award Id. at 2. Based on thanhformation, the PeacCorps calculated the net bpek that it
believed Plaintiff was due under the EEOC’s orddr. Before various deductions for taxes and
retirement contributions, that amount came to $411,470c83According to the Peace Corps, it

paid this amount to Plaintiff, and he does not dispute that he receivdd



. STANDARD OF REVIEW

A motion to dismiss under Rule 12(b)(1) challengesGbert’s juisdiction to hear the
claim, and may raise a “facial” or “factual” challenge to the Court’s jurisdictd facial
challenge asks whether the plaintiff has pleaded facts sufficient to establisbutt’s
jurisdiction, while a factual challeegasks the court tacbnsider the complaint supplementsd
undisputed facts evidenced in the record, or the complaint supplemented by undisputgdgacts
the court’s resolution of disputed factdderbertv. Nat'l Acad. of Scis974 F.2d 192, 197 (D.C.
Cir. 1992). In other words, a facial challenge is confined to the four corners of thatam
while a factual challenge permits the court to look beyond the compasatisfy itself that it
has jurisdiction to hear the suit. Whether thaion to dismiss is facial or factual, the plaintiff
bears the burden of establishing by a preponderance of the evidence that thassubjject-
matter jurisdiction.SeelLujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992).

A motion to dismisdor failure to state a claimnder Rule 12(b)(6), in contrast, must
accept the factual allegations of the complaint as true and may not relydenaa/or factual
material beyond those allegations. A defendant can therefore prevail on a 12(b)jé)onbti
by demonstrating that the factss alleged in the complaint, do not warrant redef matter of
law. In reviewing a 12(b)(6) motion, a coudad not accepegal conclusions as truesee
Trudeau v. FTC456 F.3d 178, 193 (D.C. Cir. 2006). Rather, the question for the court is
whetherand thefactualallegations'state a claim to relfehat is plausible on its face Bell
Atlantic Corp. v. Twomb|\550 U.S. 544, 570 (2007).

1. DISCUSSION

A. The SixYear Statute of Limitations in 28 U.S.C. § 2401(a)



Defendants’ first argument in themotion to dismiss, Dkt. 14ssertedhat the sixyear
statute of limitations in 28 U.S.C.Z&101(a) barred Plaintiff from pursuing his clai®eeDkt.
14-1at 5-6. While Defendants’ motion was pending, however, the D.C. Cissui@l its
decision inHoward, 775 F.3cat 436, which heldhat 82401 (a) is inapplicable to Title VIl. The
government promptly informed the Court of this intervening authority and withdreWwabist
for its motion b dismiss. Dkt. 21. The Court, therefaneed not addred3efendantsfirst
contention.

B. The 90-day Statute of Limitations in 42 U.S.C. § 2000e-16(c)

Defendants, however, continue to press an alternative timeliness objectiomtitf’Bla
suit. In particular, Title Vlpermits an aggrieved federal employee or applicant for federal
employment tesue his employer, but only “[w]ithin 90 days of receipt of notice of final agency
action taken by [the] . . . [federal] agency . . . or by the [EEOC] upon an appeal framsiarde
or order of such . . . agency . . . on a complaint of discrimination based on race, color, religion,
sex or national origin.” 42 U.S.C. § 2000e-16(c). Here, there is no question that the EEOC
issued its final decision on April 26, 20k&eDkt. 142, and that Plaintiff filed his complaint
with this Court on August 6, 2018geDkt. 1L That represents gap of 102 daylsetween
issuance of the final decision and initiation of Plaintiff's laws@iefendants recognize,
however that the statiory clock runs from “receipt afotice” of the EEOC’s decisioand not
from the date of issuanc®efendantgposit that there is a presumption that a complainant will
receive notice within three to five days from issuance, and that, even with oreghtddditional
five days, Plaintiff's lawsuit was still untimely. Dkt. 14at 7.

The first question the Court must consider is whether Title VII's 90-day statute of

limitations imposes a jurisdictional barrier to suit or, rather, establishaf$igmnative defense.



This matters for two reasons. First, as explained above, to the extent Defenmbdiats’
challenges the Court’s jurisdiction under Rule 12(b)(1), the Court may considenca/migtside
the pleadingsSeeHerbert 974 F.2d at 197. Second, although not without exception, the
plaintiff typically bears the burden of proving that the Court has jurisdiction ovendtter see
Lujan, 504 U.S. at 561, while the defendant bears the burden of proof omffimosative
defensessee, e.g.Bowden v. United State$06 F.3d 433, 437 (D.C. Cir. 1997).

Absent explicit language from Congress stating otherwise, a statute of lingtdétense
is not jurisdictional. SeeDay v. McDonough547 U.S. 198, 205 (2006). In the context of suits
agairst the government, however, application of this isi@mplicated by the fact that statutes
of limitation arguably operatas a condition on the waiver of sovereign immunitizat concern
is not present here, however, because the Supreme Court conaolireed v. Department of
VeterangAffairs that the Title VII timelyfiling requirement is subject to equitable tolling, even
in suits against the government. 498 U.S. 89, 95 (1990). As the D.C. Circsimtas
explained Irwin thus stands for the proposition that “federal statutes of limitaticlsaot
jurisdictional.” Norman v. United Stated67 F.3d 773, 775 (D.C. Cir. 2006). That conclusion
indisputably applies to § 2000&{c), which was the specific statute of limitations at issue
Irwin. See498 U.S. at 92see alsdRuiz v. Vilsack763 F. Supp. 2d 168, 170 (D.D.C. 2011)
(holding that 42 U.S.C. 8§ 2000e-16(c) is rjansdictional); Williams v. Chyu641 F. Supp. 2d
31, 34 (D.D.C. 2009jsame).

As a result, Defendants’ motion is not properly brought under Rule 12(b)(1), and thus
may proceed, if at all, under Rule 12(b)(&ee Jones v. Rogers Mem. Hpd@g2 F.2d 773, 775
(D.C. Cir. 1971)per curiam) It follows, moreover, that Defendants may rely only the factual

allegationcontained in theomplaint, which must be accepted as true, and any materials



incorporated in the complaint by referen@ee EEOC v. St. Francis Xavier Parochial Sth7
F.3d 621, 624 (D.C. Cir. 1997) (“In determining whether a complaint fails toasstdem, we
may consider only the facts alleged in the complaint, any documents eitohedtta or
incorporated in the complaint and matters of which we may take judicial notig&é&).
complaint alleges that the EEOC'’s final decision was issued on April 26, 2013, and that the
action was commenced within 90 days of Plaintiff's “receipt” of that dawisDkt. 1 at 1. It
says ndting, however,about when, where, and how Plaintiff “received” the decision.

Against this background, the Court concludes that it cannot properly address the merits of
Defendants’ statute of limitations defense at the motion to dismiss stage. pAdiaconcede,
the 90-day period did not begin to run from the date the EEOC igsugetision; if it did,
Plaintiff’'s comphint would be untimelyhecausd 02 days passed from the date the final
decision was issued (April 26, 2013) to the date the complaint was filed (August 6, RO@Y.
the statug, what matters is when the decision was receivenl that question, the existing record
is both limited ad silent.

Despitethis factualvoid, Defendants nonetheless argue that the merits of their sihtute
limitations defense can be resolves as a matter of law, based“pnethemption that Plaintiff
received the EEO(final decision] three or five days after the EEOC issued it.” Dkt. 14-1 at 7.
In support of this contention, they point to two decisions from this Court. In theBfiester v.
District of Columbia 891 F. Supp. 2d 126, 132 (D.D.C. 2012), the Court recognized a form of
the presumption Defendants proffer, but held merely that “[a]bsent evidenceimglicat
otherwise,” courts presume that the EEOC decision was mailed on the dayd sssiiéhat “[i]f
the delivery date is unknown,” courts presume that the decision “was received 3 to Satays af

being mailed.”Id. That decision, however, arose at the summary judgment dttage, in



contrast, Defendants seek to rely on the presumption before Plaintiff has had the dggortuni
discover and present evidence that might show that “the delivery date is” in fact. Khbev
second cas®uiz 763 F. Supp. 2d at 17@omes closeio supporting Defendants’ positiort
differsfrom the present caskowever, in two important respects. First, even providing the
plaintiff with the benefit of equitable tolling while his forma pauperispplication was
pending, th&Ruizcourt concluded that the plairftitas131 days late in filing his complaintd.
at 173. Thus, under any scenario, @ud have been entirelgnplausible that the plaintiff
actually filed suit within 90 days of receipt of the rigbtsue letter. Second, in the present case,
Plaintiff has represented thiae was living in Japan at the time the EEOC issued its final
decisionseeDkt. 16 at 29and it is not difficult to conceive that it took at least an additional
seven days for the forwarded decision to reach him there. In any event, Defendants du not poi
to any authority recognizing a presumed period of time necessary for cvdedigary.
Defendants also rely on a footnote in the Supreme Cqet’suriamdecision in
Baldwin County Welcome Center v. Brow66 U.S. 147, 148 n.1 (1984)er curiam) That
footnote, however, merely noted that “[t]he presumed date of receipt of the notE#irea
days after it was mailed. It did so without analysis and, more importanthgwviconsequence
in the case, which addressed a different issue and wiscimated that the plaintiff did not file a
complaint compliant with Rule 8 until “the 130dlay after receipt of the riglo-sue letter.”1d.
at 148. See also Smithaynie v. District of Columbial55 F.3d 575, 578 n.3 (D.C. Cir. 1998)
(dicta). What Defendants fail to grasp is that the “presumption” appli&hidwin like that
applied inBrewe andRuiz makes sense in the typical case, where several months after the
relevant events a plaintiff may not remember when he oresteéved an EEOG@otice in the

mail. In such a casd, is reasonable to presurnttgat a recipient residing in the Urdt&tates
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receivel the noticewithin three to five daysf when it was sentBut the same does not apply
where the plaintiff was residing overseas and filed suit only a few days bdyopcesumed
filing date. More importantly there is nothing in any of the cases cited by Defendants that
would deny a plaintiff, like McGary, an opportunity to attempt to rebut the “presumption.”
Indeed, absent such an opportunity, there would be no difference béheein-5 day mailing
rule that Defendants propose and, in effect, revising the statute to provide an absolute 95 days
from issuance (or mailing) of the decision, without regard to when “receipt ceraitfinal
action,” 42 U.S.C. § 2000&6(c), actuallyoccurred

Defendants alsarguethat Plaintiff's Japanese residence is irrelevant because the statute
began to run when the EEOC notice arriy@dpresumptively arrivedt hisaddressn
Fredericksburg, VA.In support of thisDefendants relpn an EEOC regulation that provides:
“The person claiming to be aggrieved has the responsibility to provide the [EEMCJotice of
any change in address and with notice of any prolonged absence from thatamdress so that
he or she can be located when necessary during the Commission's considerationeofée c
29 C.F.R. 8§ 1601(B). Defendantsssert thaPlaintiff did not update his address with the
EEOC,and so the 90-day window opened when the notice arrived at his address Baffile.
evenassuming for present purposes that this regulation carried with it the cons=qtieic
Defendants posit, Defendants’ argument turns on facts that are not propertheiGourt at
this stage of the proceeding. Most notably, neither the complaiangancorporated material
show what address was on file with the EEOC, whether Plaintiff updated his addvessther
the EEOC was aware of Plaintgfactual whereabouts. These questions, moreover, are not
merely hypothetical As Plaintiff notes, the EEOC apparently sent a copyaafmapliance letter

to Plaintiff at his addresa Japarjust eight months before it sent its final decision to his
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Fredericksburg addresSeeDkt. 19 at 22. The Court does not express a view oultimeate
merits of this dispute, but merely concludesttit raises factual issues not suitable for resolution
on a motion to dismiss.

Finally, relying onSnead v. Mosbachgxo. 89-2508, 1991 WL 7166 (D.D.C. Jan. 9,
1991),aff'd, 953 F.2d 688 (D.C. Cir. 199®er curiam)Defendantarguethat Plaintiff cannot
toll the statute of limitationafterfailing to update his addresshat argumenthowever, is
premature At thisearlystage in the ligation, Defendants must first carry their burden of
showing that Plaintiff failed to file in a tihemanner. Only at that point does the burden shift to
Plaintiff to show that the statute of limitations was equitably toleeGupta v. Northrop
Grumman Corp.462 F. Supp. 2d 56, 59 (D.D.C. 2006). Plaintiff is not properly put to this
burden, however, on a motion to dismiss under R2(®)(6).

For these reasons, the Court concludesfthtiter factual development and briefiisg
necessary before it can determine whether the Plaintiff's claim is barred 3-dlag Statute of
limitations in 42 U.SC. § 2000€16(c). Defendantghotion to dismiss the complaint as untimely
is, therefore, denied.

C. Plaintiff's Claim Against the EEOC and Its Chair

Plaintiff namedthe formerEEOCChairwoman, the late Jacqueline Berrien, among the
Defendants in his complaint. Dkt. 1 at 1. As Defendeoteectly argue, howevelCongress
has not authorized, either expressly or impliedly, a cause of action againsQRef&the
EEOC's alleged ndggence or other malfeasance in processing an employment discrimination
charge.” Smith 119 F.3cat 34. Plaintiff does not dispute this ried explained at oral
argument thahe isnot suingthe EEOC or its chainder this theorylnstead, he assedthat

his claim is premised on the EEOC's alleged retaliation againsfohibninging his complaints
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of administrative delagnd other concerns to the attention of Senator Warner and the White
House. According to Plaintiff, thisallegedretaliation viohtedhis constitutional rights, including
hisright toequal protection and hrgghts under the First Amendment.

That, however, is not a claim that Plaintiff has brought. His complaint contains no
allegation of any constitutional deprivation, and itfdd allege any claim premised on the
Constitution. For the reasons given by Defendants, and because Plaintiff does not bahtend t
he is entitled to sue the EEQ@der Title VII for how it handled his discrimination chartye
Court will grant Defendants’ motion to dismiss the claims against the EEOiGsarhirwoman.
To the extenPlaintiff seeks to bring a constitutional claim against the Commission or others
based on his contacts with Senator Warner and the White House, he may promptlyveetek lea
amend his complaint to do s&eeFoman v. Davis371 U.S. 178, 182 (1962); Fed. R. Civ. P.
15(a).

D. Plaintiff's Claim Against Individual Peace Corps Employees

Also among the Defendamsmed in Plaintiff's omplaint were both Aaron S. Williams,
the director of the Peace Corps, and David Janssen, the director of the humanfiights thie
Peace Corps at the time Plaintiff brought his suit. Dkt. 1 at 1. Title VII, howewsides that
in a suit by an aggrieved employseeking review of an EEDdecision, the head of the
department, agency, or unit, as appropriate, shall be the defendant.” 42 U.S.C. § 2000e-16(c).
At oral argument, Plaintifflid not object to the Court narrowing the Defendants so that only the
Director of the Peace Corpsting in her official capacityremains the appropreaDefendant
at leastppending any motion for leate amend the complaint to add additional claonparties

The Court will,accordingly dismiss Janssen as a Defendant, substitute the Peace Corps’s current
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director, Carrie HessleRadelet, for Aaron S. Williams, and dismiss any aspect ofutrert
complaint that seeks to recover against an individual plaintiff in his or her perspaeitga
E. Plaintiff Seeks Review of the EEOC’s Decision

Finally, Defendants ask the Cotwtdismiss Plaintiff's complaint because he appears to
seek simultaneous enforcementlegd EEOC’s dministrative decision and review of the merits
of that decision. Dkt. 14-4t 10-11. The government is correct that Plaintiff must choose his
path and cannot seek both enforcement and review of the decision ISxot409 F.3d at 469.
At oral argument, Plaintiff state@peatedly and emphaticatlyat he was seeking reviesf the
EEOC'sdecision. As the Court has explained, that course requires that Plaintiff, inegstaric
from scratch and prove both liability and damages. Although pursuing that approastigres
certain risks to Plaintiff, it is his choice to mak®ecause he has clarified on the record that he
intends to pursue this course, there is no basis to require treati$e nis complaint to clarify
this point. The Defendants’ request for clarification is, accordingly, dasiedoot.

IV.  CONCLUSION

For the reasons discussed above, the government’s motion to dismiss under Fed. R. Civ.

Pro. 12(b)(1) and 12(b)(6) BRANTED IN PART andDENIED IN PART .

SO ORDERED.

/s/ Randolph D. Moss
RANDOLPH D. MCSS
United States District Judge

Date: February 25, 2016
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