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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THEODORE McGARY,
Plaintiff,
v Civil Action No. 13-126 [RDM)

SHEILA CROWLEY, Acting Director of the
Peace Corps

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Theodore McGary prevailed agaimss former employethe Peace Corps)
proceedings beforthe Equal Employment Opportunity Commission (‘EEOC”). The EEOC
determinedhatthe Peace Corpsdecision to firsMcGary wasmotivated byunlawful retaliatory
animus, andk awarded hinrelief includingdamagesattorney’sfees, and back pay with interest.
See McGary v. Vasguez, EEOC Appeal No. 0720060027, 2007 WL 788295, at *4, *6—7 (Mar. 7,
2007)[hereinaftelEEOC Merits Decision]. McGaryultimatelycollectedmore than $450,000.
See McGary v. Williams, EEOC Appeal No. 0120111792, 2012 WL 3878944, at *8 (Aug. 21,
2012); Dkt. 143 at 2

Dissatisfied withthatoutcome, McGary brings thgo se civil actionto relitigate his
claims. See McGary v. Hessler-Radelet (“McGary 1), 156 F. Supp. 3d 28, 36 (D.D.C. 2016).
The question is whethé&efiled his complaint too late. Under Title VII of the Civil Rights Act
of 1964 a federal employe&ho has been “aggrieved by the [EEOC’s] final disposition of his
complaint” maypress his claimin federal cour—but only “[w]ithin 90 days of receipt of notice

of [the EEOC’s] final action.” 42 U.S.C. 8§ 2000e-16(c). Here, 102 days elapsed between the
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EEOC's final decision on April 26, 2013, aMtGary'sfiling of this lawsuiton August 6, 2013.
See McGary v. Williams, EEOC Req. No. 0520130013, 2013 WL 1856740 (Apr. 26, 2013)
[hereinafterFinal EEOC Decision]; Dkt. 1 at 1. The Court thereforauthorizedimited
discovery into whether McGary was in “receipt of notice” of Bi#OC’sdedsion as ofthe
critical date of May 8, 2013See Minute Order of Mar. 7, 2016.

The Peace Corps has now moved for summary judgment on the ground that McGary filed
his lawsiit more than 90 days after his “receipt of notice.” Dkt. 42. The record, however, does
not reveal preciselwhenMcGary actually received thetice. And it is undisputedhat the
EEOC mailed its finatlecisiononly toMcGary’s prior residencén Fredericksburgyirginia—
despiteknowingthat McGaryhad since moved to the U.savalbase inYokosukaJapanand
despite the EEOC’s prior practicerhiling notices tdVicGary’s address Japan McGary
posits that, given the logistics of forwarding his mail from Virginia to Japanphé&hwmot have
received the notice of final agency action betheerelevant date

As explained below, the Peace Corps has failed to shoulder its burden of demonstrating
by uncontroverted evidentleat McGary receiwe notice before May 8, 2013. In the alternative,
moreover, McGary has adduced sufficient facts to permit the reasonable wonttias his 90-
day deadline to sue should be equitably tolled in lighhefEEOC dailure to send the notice to
McGary's regdence in JapanThe Court, accordinghDENIES the Peace Corps’s motion.

I. BACKGROUND

McGary has been litigating this caagainst the Peace Corps for almost seventeen years.
In August 2000, McGary, then a Peace Corps employee, invoked the agan@ismployment
opportunity (“EEQO”) counseling process, arguing tihat Peace Corpdeclined to grant him a

wage increase because of his raSee EEOC Merits Decision, 2007 WL 788295, at *1-2. In



September 2000, the Peace Corps istte@arya reprimand tat ultimately led to his
dismissal.ld. at *1. By November 2000, McGaryadfiled one or moréormal EEOcomplaints
re-asserting his earlier claiand furthemlleging thathe reprimand was the product of both
racial discrimination and unlawfuétaliation for his EEO activityld. In Septembe005, an
EEOCadministrative law judge rejected the discrimination ctabut foundhatMcGary was

the victim of unlawful retaliationld. at *1-2. The EEOC affirmethatjudgmentn March

2007. Id. at *6-7. The partiegshenspent the next six years litigating the details of the remedy
and the Peace Corps’s compliamdth the EEOC’s orderSee generally Final EEOC Decision,
2013 WL 1856740, at *2-3.

In May 2012—while the EEO(proceedingsvereongoing—McGary relocated from
Fredericksburg, Virginiato the U.S. naval base in Yokosuka, Japan. Dkt. 42-2 at 12; Dkt. 46 at
26 (McGaryAff.). The record does heeflect whether McGary’s contact information on file
with the EEOC wasverofficially updated (and, indeed, neither party has proffered a copy of the
EEOC'’s docket or any other evidence of the EEOC'’s internal designation aryls@ddress
of record) But when the EEOC issued its next decisioMicGary’s case in August 2012, it
mailed copie®f that decision tdcGary at both his Virginiaddressand hisJapanesene.
Compare Dkt. 422 at 14 (listing McGary’'s Japanese addrestl) Dkt. 13 at 51 (EBC
certificate of mailingo that addregs McGarythereaftercontinued to correspond withe
EEOC fromJapansee Dkt. 42-2 at 14, and the EEOC continued to send docurardiissively
to McGary'sJapanese addresse Dkt. 43 at 25-27.

On April 26, 2013, the EEOC issued its final decisioMoGary'scase See Final

EEOC Decision, 2013 WL 1856740That decision containeitie following paragraph:



COMPLAINANT'S RIGHT TO FILE A CIVIL ACTION (P0610)

This decision of the Commission is final, and thé&eno flu]rther right of
administrative appeal from the Commission’s decision. You have the right to file
a civil action in an appropriate United States District Cenithin ninety (90)
calendar days from the date that you receive this decision.

Id. at *5 (bold and underliningh original). Neither party hasubmitteda copy of the certificate
of mailing, which would have identified the date the decisionaeagally mailed and the
address or addresses to which it wast Cf. Dkt. 13 at 51. And,ignificantly, the Peace Corps
“ha[s] no personal direct knowledgef whether or nothe EEOCmailedits final decisionto
Japan Dkt. 42-1 at 4.As a resultthe only account of hotihe EEOC served its decisin
McGary'sowntestimony.

According to McGarythe EEOQmailed its final decision this housen Virginia, but
not to hisresidencen Japan. Dkt. 46 at 26 (McGa#yf.). At the time, the Virginidhousewas
vacant and uninhabitable due to water damage from flooding. Dkt. 42-2 at 12 (Mc@ary Int
Resp. No. 2(a))McGary’'sestrangedvife lived nearby, however, where she was undergoing
treatment for cancend. at 12-13 (McGary Interr. Resp. No. 2(b)). At some point, although
McGary is unsure when, McGary’s wife visitéte Virginiahouse, found the EEOC’s decision
in the mail, and forwarded it to McGary in Japad. McGary does not remembttre exact date
on whichhe received the forwarded cqoputhe believest arrived“sometime in May or June
2013.” Id. at 13 (McGary Interr. Resp. No. 2(chle further attests thdtecause the notice had
to be processed through two postal systems, the U.S. Post Office in the U.S., and theyJ.S. Na
Postal system in Japan,” the EEOC's final decision “would not have reached the W $osia
office in Yokosuka earlier than May 9, 2013.” Dkt. &626-27 (McGaryAff.).

On August 6, 2013yIcGary filed the instant lawsuitDkt. 1 at 1. McGary’statutory

deadline foffiling was 90 days after his “receipt of n&iof the EEOC’s final decision.See 42



U.S.C. § 2000e-16(c)Accordingly, if McGary wasot “[in] receipt of notice’lbeforeMay 8,
2013 McGary satisfied the deadline. But if he wag]‘feceipt of notice” prior to May 8, 2013,
his lawsuit is untimelyinder the terms of the statute

The Peace Corps first raised its timeliness defense asf omeyargumeng in its earlier
motion to dismiss. Dkt. 14-1 at 7. The Court denied that aspect of the motion, holding that
“further fadual developmenrand briefing [washecessary befof¢ghe Court] [could]determine
whether{McGary’s] claim is barred by the 9@ay statute of limitations in 42 U.S.C. § 2000e-
16(c)” McGaryl, 156 F. Supp. 3d at 35. Following the Court’s decision, the parigasgedn
limited discovery on the issusge Minute Order of Mar. 7, 2016, and the Peace Corps has now
renewedts timeliness defensa the pending motion for summary judgment, Dkt. 42.

[I. LEGAL STANDARD

The movingparty isentitled to summary judgment under Federal Riil€ivil Procedure
56 if it can“show{] that there is no genuine dispute as to any material fact and Jtisantitled
to judgment as a matter of law.” Fed. R. Civ. P. 56(a). A fact is “material”’otiidaffect the
substantive outcome dfe litigation. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986). And a dispute is “genuine” if the evidence is such that a reasonable juryetouicar
verdict for the nonmoving partySee Scott v. Harris, 550 U.S. 372, 380 (2007). The Court,
moreover, must view the evidence in the light most favorable to the nonmoving party and must
draw all reasonable inferences in that gartgvor. Talavera v. Shah, 638 F.3d 303, 308 (D.C.
Cir. 2011).

[11. ANALYSIS
UnderTitle VII, McGary was requiretb bring this lawsuit “[w]ithin 90 days of receipt

of notice of final action taken byfje EEOQ.” 42 U.S.C. § 2000e-16(c)T'his 90-daydeadline



“is not a jurisdictional requirement but rather is similar to a statute of limitati@wbert v.
Potter, 471 F.3d 158, 167 (D.C. Cir. 2006) (citation and internal quotation roark&ed. Like
a statute of limitations, it constitutéan affirmative defense,” whicthe Peace Corpbeasthe
burden of pleading and provingld. at 165 (citation and imrnal quotation marks omittedput,
“[i]f the [Peace Corpsineets its burderfiMcGary] then bears the burden of pleading and
proving facts supporting equitable avoidance of the deferBaitlen v. United States, 106 F.3d
433, 437 (D.C. Cir. 1997).

A. Timeliness of the Complaint

Theparties devote little attention to the threshold question of statutory interpretation:
Did delivery of the final EEOC decision to McGary’s Virginia house (wherestimnged
spouseetrieved it and forwardeitlto McGaryin Japah constitute feceipt of notice’sufficient
to trigger the 9@lay clock The answeto that questions not obvious under Supreme Court or
D.C. Circuit precedentSeg, e.g., Christmas v. Spellings, 404 F. Supp. 2d 239, 240 (D.D.C.
2005). Three decisions, however, shed light on how courts should go about applying the receipt
of-notice requirement.

In the first of those decisionBell v. Brown, 557 F.2d 849 (D.C. Cir. 1977), the D.C.
Circuit read 82000e16(c)’'s90-day clock to start running only upaaual notice to the plaintiff
of the final administrativelecision Thecourtstatedthatthe windowfor filing “plainly . . .
begins to run only from the time the notice comes intoeéhgJoyee’$ hands,”id. at 852, and
construedhe statte to conform tathe pro se plaintiff's “prudent . . . belief that he had 8ays

[now 90 daysfrom the time that he first saw the decision to bringohisse endeavor in court,



id. at 854! Thecourt further explained that, although statutory text “is noncommittal as to
whether receipt by a representative is equivalent for this purpose to tecéngtemployee,” the
“remedial” nature of the statuad the then-governing Civil Service Commission regulations
supported the conclusidhat “the statutory period is not triggered by receipt of notice by the
[employee’s] representative on an earlier dateéd. at 853-55. That portion of the decision,
however, was arguabbtlicta because, as thH2.C. Circuitnoted, the lawyer who received the
notice inBell had represented the plaintiff in the administrative proceeding but no longer
represented him at the time the notice was providedat 851-52, 854see also id. at 857 n.70
(given broader holding, “we need not consider the alternative suggestion that,isymried
notice is permitted, in this case there was no receipt by aatlitborized representative”).

The Supreme Couwalked back the farthest reache®Befl in Irwin v. Department of
Veterans Affairs, 498 U.S. 89 (1990)lrwin held thatan employeés constructively fin] receipt
of notice”for purposes of § 2000e-16(c) when the notice is received by his attoksélye
Court observed, “[u]nder our system of representative litigation, ‘each pagmed bound by

the acts of his lawyesgent and is considered to hanagice of all facts, notice of which can be

1 WhenBell was decided, the text of 42 U.S.C. § 2000e-16(c) was identical to the present
version except that (1) the statute referred to the “Civil Service Commissiteddnsf the

EEOC and (2) the filing window lasted only 30 days instead of 90 dzeg12 U.S.C.

§ 2000e-16(c) (1976). The EEOC replateel Civil Service Commission effective January

1979. See Reorganization Plan No. 1 of 1978, § 3, 43 Fed. Reg. 19,807, 92 Stat. 3781. Congress
extended the filing window to 90 days in 19%ee Civil Rights Act of 1991, Pub. L. No.

102-166, § 114, 105 Stat. 1071, 1079.

2 WhenBell was decided, the Civil Service Commission regulations “required that both the
complaining employee and his representative, if there were one, be sent ctipges of
administrative decision, together with notice of tlghtitoinstitute a civil action.”557 F.2d at
854-55 & n.49 (citing 5 C.F.R. § 713.234 (1976)). The current regulagtaiathis general
structure—requiring that “all official correspondence shall be with [a represented corpiain
attorney] with copies to the complainant’—but atlts qualifier that “time frames for receipt of
materials shall be computéwm the time & receiptby the attorney.” 29 C.F.R. § 1614.605(d).



charged upon the attorn&y.ld. at 92 (citation omitted)The Supreme Court also “reject[ed]
Irwin’s contention that there is a material difference between receipt byoamegtand receipt

by that attorney’s office for purposes of § 20A@e).” Id. at 93. To hold otherwise, the Court
wrote, would be at odds with the consistent practice of the federal courtsimgtf@atice to an
attorney’s office” as “notice to the cliehtand would “encourage factual disputes about when
actual notice was receivedld. Beyond announcing these rules, however, the Supreme Court
did not construe “receipt of notice” and did moldres$8ell’s holding that noticéo an individual
requires actual receipti.e., thatthe § 2000e-16(e) clock does not “begin[] to run [urttiig

notice ®mes into the [employee’s] hands.” 557 F.2d at 852.

The finalcaseof note isRao v. Baker, 898 F.2d 191 (D.C. Cir. 1990), on whittte Peace
Corps principallyrelies Unlike Bell andlrwin, Rao did not involve a statutory deadline or
8 2000e-16(c).Instead Rao concerned when aamployee may appeal agency'sadverse EEO
decisionto the EEOUQtseli—an isse governed solely by regulatiofee 898 F.2d at 193.
Compare 42 U.S.C. 8§ 2000&6(c) (deadline for filing in district courtyith 29 C.F.R.

8 1614.40Zdeadline for appealing to the EEOQ3iventhis distinctionRao “d[id] not
[present] the question whethgg| itself should be modified.” 898 F.2d at 197.

In Rao, thenexistingregulationgequiredemployes to bring EEOC appealathin “20
calendar days after receipt of the agency’s notice of final decisldndt 193 n.3. Thagency
hadmailed noticeof its final decision tdrao athis last known address andRao’sattorney. Id.
at 192. Rag however, had left the countspme monthgrior withoutalertingthe agencyand
he never received the noticll. Instead, the notice was received by (1) R&wénd, whom

Raohad asked to check his mahd (2)Rao’sattorney.ld. The attornewltimately filedRao’s



EEOCappeal but did so “27 days after the attorney acknowledged receiving notice and 23 days
after Rao’dsriend had signed for the noticeld.

The D.C. Qrcuit heldthatRads complaintwasuntimelybecause he wam
“constructive notice’df the agency’s desion. Id. at 193. Thecourt premisedits decision not to
extendBell's ruleonfour factors: (1thatBell interpreted a statute wherelao construed a
regulation (2) thatthe EEOC’s regulatory scheme had “substantially changed” Belg3)
that“unlike in Bell, Rao had an ongoing attornelyent relationship with his lawyer at the time
the notice was mailed;” and (#)atRao’s friend also received the notidel

Mostimportantlyfor present purposeRao declined to decidéwhether receipted notice
by Rao’s friend would be sufficient in and of itself to constitute constructiveenmiRao.” Id.
at 197. Rather, the critical fact was that “Rao himself, not the agdhay] designated the
faulty mechanism which resulted in his nonreceipt of the notitge.™[I] mpos[ing]an actual
notice requirement.. [where] the agency has taken all reasonable stepadqoseper
notice . . . but the [employee] himself has madeegaate arrangement for recgifgthe court
said,would allow employeeso evade the statute of limitations “simply [by] fail[ing] to
acknowledge receipt of a registered letter at the addreg&led to the agency.ld. The court
deemedhis result“unworkable” and construed the regulation to avoidadt.

Although the Peace Corps does not press this point—and, indeed, does not even cite
Bell—one portion of th&ao court’sanalysis arguably undercuts the D.C. Circuit’s earlier
holding inBell. According toRao, Bell must be understood against the backdrop that “the 30-
day[now 90-day] statutory limit for filing a civil suit brooked no exception898 F.2d at 194.
“As a result,”"Rao explained, the[Bell] court felt it was necessary to accommodate thd&0

[now 90-day] requirement to the broad remedial purposgdfe VII] by insisting that the



applicant be given a full 30 days [now 90 days] in which to initiate a civil actionrefteecame
aware of the agency’s final denial of relield. at 194-95.Thatrationale did not apply,
howeverto the regulations at issueRao, which were “expressly subject to equitable tolling.”
Id. at 195. And, as thRao court further explained, “[h]ad equitable tolling been explicitly
available inBell, the court mght not have felt compelled to interpret the statutory ‘receipt’
requirement as calling for actual receipt in all cases to protect Title VII coraptaih|d.

The major premise of that hypothetical, of course, has now come to pass. As noted
above,Irwin held that equitable tolling is available under § 2000e-16¢e}498 U.S. at 93-96,
and the governing EEOC regulations now embody thatse#€9 C.F.R. § 1614.604(c). The
notion that théBell court“might” have reached a different result with this predicate, however,
does not provide sufficient basis for this Court to disregard otherwise binding ciragtens.
Rather, “[i]f a precedent of” an appellate court “has direct application in ayedsspears to
rest on reasons rejected in some other line of decisions,” the lower court “shaaidtfaicase
which directly controls, leaving to [the appellate court] the prerogative oftdvey its own
decisions.” Rodriguez de Quijas v. Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989) (holding
thatthe Court of Appeals erred in declining to apply Supreme Court precedent, even though the
reasoning of that precedent had been eroded by subsequent desssmisy; United Sates v.
Torres, 115 F.3d 1033, 1036 (D.C. Cir. 1997) (“[D]istrict judges, like panels of this court, are
obligated to follow controlling circuit precedent until either we, sitting en banhe Supreme
Court, overrule it.”). Given theconcerns raised iRao, district courts should exercise “great
caution in extendin®ell’s no constructive notice reasoning” beyond the facBetifitself.

Rao, 898 F.2d at 197. But, in the absence of contrary D.C. Circuit or Supreme Court precedent,

the core holdig of Bell remains binding.

10



In light of Bell, Irwin, andRao, themeaning of'receipt of notice’in 8§ 2000e16(c)in
this Circuitappeardo be as follows By default, the 90-day window to sue runs from the
employee’s “aatal notice” of the final administrative actidine., Bell controls). But, if the
decisionis first delivered to the office of the employee’s attorribg,windowinsteadruns from
the date of thadelivery {.e., Irwin controls). And, assumirtyat theD.C. Circuit would extend
Rao’s reasoningo 8§ 2000e-16(c), there is an additional exception (not consideBsatl Jnf the
employee’s lack of timely notice is the employee’s own faalvhich case the window runs
from the date notice would hateen achieved had the employee made adequate arrangements
to receive it Cf. Maggio v. Wis. Ave. Psychiatric Ctr., Inc., 795 F.3d 57, 59 n.1 (D.C. Cir. 2015)
(observinghat in the analogous context of the deadline to file prigateorTitle VII suits, 42
U.S.C. § 2000€#)(1), other circuits have held “when plaintiffs fail to receive notice through
their own fault, the ‘actuahotice’ rule does not apply”).

The Peace Corps is not entitled to susmyrjudgment under any of these criteria
start,the Peace Corgdsas notttempted to bring this case withinwin's ambit The Peace
Corps never argues that McGary was represented by counsel when the EEO@Gsi$sizd
decision, let alone argue that the decision arrived at his counsel’s office M8, 2013.

Similarly, the Peace Corgsas failed to show that it is entitled to summary judgment
underRao’'s employeefault exception tdBell (assuming the D.C. Circuit woutdcognize the
same exceptiofor 8§ 2000e-16(casit did for the EEOC regulations it construed=ao).
Althoughthe Peace Corpsssens that McGary’s Virginia address was his “last known address
officially on file with the EEOC,” Dkt. 42 at 8, 9; Dkt. 47 ati®fails to supporthat assertion
with any citationto the record And the only evidence before the Coautsthe other way:

McGary hashownthat the EEOGentmultiple items of correspondence to hkdressn Japan

11



beforeit rendered its final decisigsee Dkt. 43 at 25-27, anthat the EEOC sent at least one of
its earlier decision® that addressee Dkt. 13 at 51. On this record, a reasondatgfinder
could concludehatMcGary was not at fault fdris initial nonreceipt of notice

That leave$ell’s “actual noice” standard But no evidence suggesdtsat McGary
received actual notice of the EEOC'’s final decigpoior toMay 8, 2013. And, as both the Court
andMcGaryhave previously explained reasonable factfinder could conclukiatthe EEOC’s
final decison (which was mailed to McGary’s Virginia address on April 26, 2013) would have
takenl12 or more days to reach McGary in Jap8ee McGary I, 156 F. Supp. 3d at 34; Dkt. 43
at 2 The Peace Corps has offered no evidence that the EEOC'’s final decision wag actuall
mailed on the date it wasgned Seeinfra p. 4. But, even assumiiitgvas, it is not difficult to
construct a chain of events that would have delayed McGaggteof the required notice until
at least May 8.If, for examplethe decision took 3 days to reddicGary’sVirginia residence4
days to be picked up and forwardedVicGaryby McGary’s(seriously ill)wife, and 5 days to
reach Yokosud, then the notice woulthve appeared in McGasymailboxon May 8at the
earliest The Court canndbreclosesuch a possibility on the present recoBimmary
judgment is therefore unwarranted.

The Peace Corps makes thaagumentgo the contrarynone of which is persuasive.

First, the Peace Corps argues thgthere is a presumption that [McGary] received the
[EEOC'’s final] decision within five calendar days after the April 26, 2013, ntgiliDkt. 42 at
6. This argument is confused. Although courts often presatg@ostal mail reaches the
destinatiorto which it is addressed in threeto-five business daysee, e.g., Fed. R. Civ. P. 6(d);
Mack v. WP Co., LLC, 923 F. Supp. 2d 294, 299 (D.D.C. 2013), nothinthatrule warrants the

presumptiorthatthe EEOC's final decisioarrivedin Japan threeto-five days aftethe EEOC

12



mailedit to Virginia. Indeed, hatpresumption would be nonsensic&e McGary |, 156 F.
Supp. 3d at 34Here, taking the evidence in the light most favorable to McGary, a reasonable
factfindercould concludehat the EEOC sent notice of its final decision to Virginia and not
Japan. So, although the Court will presume that the EEOC’s decisiedaatiMcGary’s
Virginia residence between April 29 and May 1, that says nothing about when the decision
subsequently arrived in Japan. As explained, the record does not fotheloseclusionthat
the latter event occurrezh May 8, 2013or later

Sewmnd,the Peace Corps assdtiat underRao, McGary “was put on constructive
notice . . when his spouse checked his mailhas [Virginia] address.” Dkt. 42 at 7. That is not
whatRao says. For ondRao did not construany statutory deadlinat all, as the Courhas
alreadyexplained. See Rao, 898 F.2d at 193, 19%ee alsoinfrap. 8. The Peac€orps is
thereforewrongto asserthat “‘Rao is . .. similar to the case at bar in thiinvolved a statutory
time limit for the filingof an appeal.” Dkt. 47 at 10. Moreover, and more importaRiy,
expresslyreserved on the question “whether receipted notice by Rao’s friend [at Rao’s
unoccupiedesidence of recotdvould be sufficient in and of itself to constitute constructive
notice to Rao.” 898 F.2d at 197. Although this Court could in principle red@vepen
guestion nowit will not do soabsent argument from the parties. Rather than advibgate
desired result, the Peace Compsrely assest—incorrectly—thatthe resulis mandated by
precedent.See Dkt. 42 at 7. That effort is unavailing.

Finally, the Peace Corps assdhat “[tjhe burden of proving timely filing falls
exclusively on the plaintiff,” such that ambiguity in the record as to when Mao®eeived the
notice justifiesthe entry of summary judgment in favor of the Peace Corps. Dkt. 42 at 7-8. That

is not the law. The D.C. Circuit has clearly and repeatedly held that the defendarthbea

13



burden of proof on this issué&ee, e.g., Colbert, 471 F.3d at 163owden, 106 F.3d at 437.
Although the Peace Corps cites the rule that the plaintiff bears the bundleviofy facts
sufficient to justify theequitable tolling of the deadlinesee Dkt. 42 at 7-8 (citing Smith v.
Holder, 806 F. Supp. 2d 59, 63 (D.D.C. 2011), &with v. Dalton, 971 F. Supp. 1, 3 (D.D.C.
1997)) that is a separate isstiiat arises onlgfter the defendant meetts burden of shoimg
that thecomplaint was not fileavithin “90 days of receipt of notice of [the EEOC’s] final
action” 42 U.S.C. § 2000&6(c);see, e.g., Colbert, 471 F.3d at 165, 16Bowden, 106 F.3d at
437.

Thus, becausthe Peace Corps has failed to demonstrate the absence of any genuine issue
of fact as to whether McGary was in “receipt of notice” prior to May 8, 20is8not entitled to
summary judgmerntn itsstatute of limitations defense.

B. Equitable Tolling

In the alternative, the Court holds that summary judgment is inappropriate given the
possibility of equitable tolling. Even assuming for the sake of argument thatriylsGa
complaint was untimely, McGary can “avoid summary judgment . . . [by] showfieg] t
existence of evidence sufficient to permit a reasonable conclusion thatttite stdimitations
should have been equitably tolledSmith-Haynie v. District of Columbia, 155 F.3d 575, 579
(D.C. Cir. 1998).Equitable tolling is not a “right . . . without liki’ but rather requires a
showing that the plaintiff “diligently” pursued his rights ariddt some extraordinary
circumstance stood in [his] way and prevented the timely filii@yson v. District of Columbia,
710 F.3d 415, 421 (D.C. Cir. 201@temal quotation mark omitted) (quotirgpliand v.

Florida, 560 U.S. 631, 649 (201Q)ee also Smith-Haynie, 155 F.3d at 579-80 (The court’s
equitable power to tothe[90-day period] will be exercised only in extraordinary and carefully

circumscribednstances.™) (citation omitted)Evidence that a plaintiff received “inaccurate or

14



ineffective notice from a government agency required to provide notice of fitetims

period,” howevercan justify equitable tollingBowden, 106 F.3d at 438. As explained above,
McGary has adduced evidence that the EEOC deviated frgmatspractice of mailing notices

to his address in Japan, and instead sent the notice only to Virginia. In otherhednds

adduced evidence thtite delay between the dedry of the notice to Virginia and McGary’s
receipt ofit in Japan is attributable not to McGary’s negligence but to the EEOC’s own mistake.
This evidence “permit[s] a reasonable conclusitirat equitable tolling is warrantedsee Smith-
Haynie, 155 F.3d at 579.

The Peace Corps citédse rulethat, “when a complainant fails to receive a rithtue
notice because he gave the EEOC an incorrect address or because he neglectadtteinf
EEOC when he moved, the complainant is at fault and he is not entitled to equitable tolling.”
Maggio, 795 F.3d at 60see Dkt. 42 at 8. Although truehét rule is inapposite here.hdre is no
evidence that McGary gave the EEOC the incorrect address or neglectedntatinofionis
move. To the contrary, the only available evidence shows that the B&®@ot only aware
that McGary resided in Japan, bét itwas in the practice of sendiggrrespondence tash
address in JapanThe record thus permits the reasonable conclibainvicGary was not at
fault.

The Peace Corps also asserts, tatven if the EEOC was aware of [McGary’s]
whereabouts at the time they mdilbeir final agency notice to [his] [Virginia] address, the
EEOC satisfied its procedural obligations by mailing the final notice to [Mc&aagldress of
record, which was the [Virginia] address.” Dkt. 42 at 9. It is hard to know what Hve Berps
means by thisThe Peace Corgails to identify whatever obligatianit may have in mind, and it

cites noEEOC rule addressing how the agency should proceed when it is aware of more than one
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address for a complainant. Thes&o record evidence, moreovérat the Virginia address was
McGary’'sonly—or even principal-"address of recortl Quite the oppositehe certificate of
service on the EEOC’s August 2012 decision lists btbary’s Japanesand U.Saddresses
see Dkt. 13 at 51 McGary attests that he mailed his “Request for Reconsideration” from his
address in Japasge Dkt. 46 at 26 (McGary Aff.)and McGary haproduced correspondence
from the EEOC that was sent in August and November 2dd@sively to his address in Japan,
see Dkt. 43 at 25-27. Re Peace Corpsffers no contrary evidence.

Finally, the Peace Corgontendghat McGaryhas failed talemmstratea factuabasis
for equitable tollingoecausdne does not allege such a basis in his complaint. Dkt. 42 it 10.
goes without saying, however, that McGary was under no obligation to include in hisicdmpla
aresponse to the Peace Corps’s affirmative defefise.e.g., de Csepel v. Republic of Hungary,
714 F.3d 591, 607-08 (D.C. Cir. 201B)ying Food Grp., Inc. v. NLRB, 471 F.3d 178, 183
(D.C. Cir. 2006) (“[A] plaintiff is not required to negate an affirmative defendes
complaint . . .”) (citation and internal quotation marks omitted) resolving the Peace Corps’s
motion for summary judgment, the Court moshsider the basis for equitable tolling that
McGaryposits and supports in his opposition brigfamely, that “the EEOC mailed the [final]
decision. . . to thencorrectaddress.” Dkt. 43 at 3. Because McGary’s argument is supported
by substantial record evidence, the Court must dieeyeace Corpsiaotion forsummary

judgment.
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CONCLUSION
Defendants’ motion for summary judgment, Dkt, &2herebyDENIED.

SO ORDERED.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: July 20, 2017
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