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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALI KHAN, alk/aARSHAD ALI MALIK,

Plaintiff,

V. Civil Action No. 13-1287 (JDB)

ERICH.HOLDER, JR., Attorney General
of the United States, et al.,

Defendants.

MEM ORANDUM OPINION

Everyone agrees that Ali Khanlast year in federal jail was a mistakafter he finished
serving his original sentence, he received an additional 168 miamtk®lating parole from an
earlier offeise. But under the terms of Khan's extradition from Canduare was n@uthority to
impose that additional sentenc®&low properly released from American custody, he seeks ten
milion dollars in damagesAlthough Khan surely suffered a terrible injurthe relief he seeks
barred by the procedural and jurisdictional rdsswvell as Khan's failure to allege facts sufficie nt
to state a claim for which relief can be grantéa.cordingly, the Court wil grant the government
defendarg’ motion to dismiss.

BACKGROUND

Backin 1981, Khan was sentenced to fifteen months’ imprisonmenrt-ratel/ant here-
ifetime parole in the United States District Court for the Naortt®istrict of Ilinois. SeeMalik

v. U.S. Parole Comm;n2012 WL 6682128, at*1 (N.D. Ohio Dec. 21, 2012After he served his

sentence, Khan returned to his native Candda.
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More than twenty years later, the federal government indicted Khan in stere®istrict
of Michigan. Seeid. Khan eventually consesd to his extradition from Canada to the itda
States, under the terms of the extradition treaty between the two ngfeas. This meant that
his surrender to the United States was “for the sole purpose of facing tge filbdragainst [him]
in the Michigan federal caseld. And ance inMichigan, Khan pleaded guiltyld. At sentencing,
the Presentence Investigation Ref#?SR”) incorrectly stated that Khan had waived, rather than
consented to, extraditionSeeCompl. [ECF No. 1]at 9. Khan surmises that the mistake might
have occurred because the Clerk of Court did not enter Khan’s order of surrender orkehe doc
until after the PSR had been completefeeid. At the time, however,neither Khan nor his
attorney noticed the error, and so did not object to the BS8Rd. The Court sentenced Kham
seventyeight months in prisonMalik, 2012 WL 6682128, at *1.

The day before Khan expected to be released, he was informed that his atoerceould
continue indefinitely. SeeCompl. at 11.The United States Probation Officachissued a detainer,
believing that Khan'sonviction in the Eastern District of Michigameant that he had violated
the terms of his parole from his earlier conviction in the Northermi@isff Ilinois. Within a few
months, the United States Parole Commission held a hearing on thatSesMalik, 2012 WL
6682128, at*1. At the hearing, according to Khan, his counsel failed to presésmsedand did
not discuss the terms of Khan's extraditioBeeCompl. at 12. The Commission found that Khan
had violated the terms of his parole and sentenced him to 168 mdadeMalik, 2012 WL
6682128, at *1. Khan found this prospect emotionally devastating, “a cause of inddecriba
duress and ... negative repercussions on [his] healtlCompl. at 12. And he suffered further

upon receiving aocumentindicating that his new sentence was life imprisonme®geid. at 13.



Khan filed an appeal with the Parole CommissioNational Appeals Board, arguing,
among other things, that the government laguasidiction under the terms of his extraditioBee
id. The Board denied the appeal, explaining that Khan’s jurisdictional argumsfiingapported
by any documentation or other evidence&séeEx. M to Compl. at 90.And it pointed out that,
accordig to the PSR, Khan had waived extraditioBeeid.

But Khan persisted. Finally in possession of the documents he needed to prove the
circumstances of his extradition, he filed a petition for a writ of &slo®rpus under 28 U.S.C.
§2241. SeeCompl. at 15-16. The government requested that the court grant Khan's petition,
which it did. SeeMalik, 2012 WL 6682128, at*1. The courtpiained that the “rule of specialty
prohibits the prosecution of an individual for an offense in the country that requested his
extradition unless the extraditing country grants his or her extradition fooftease.” Seeid. at
*2. It found that Khan's additional sentence did not fall within the scope of his rtoos¢he
terms of the extradition treaty with Canada. at *3. And s¢ about a year after Khashould
have leftprison, the courbrdered Khan's releasdd.

After returning to Canaddhan filed this lawsuit, pro seseeking ten milion dollars in
damages from various defendants in connectidh s wrongful imprisonment. SeeCompl. at
28. The government has resporided fiing amotion to dismiss. SeeGov't's Mot. [ECF No.

19].

LEGAL STANDARD

! The only norfederal defendants here are unknown @gefthe Corrections Corporation of Amesic
(“CCA™. The CCA has not entered an appearancein this casthepresent motion to dismisand therefore this
Opinion—does not apply to those defendants. The Court has, by sepagatesirdd today, adesssed Khan's claims
as to the CCAlefendants.



The government moves, in part, to dismiss for lack of subjatter jurisdiction under
Federal Ruleof Civil Procedure 12(b)(1). As “[flederal courts are courts of lnhiferisdiction],]
... [t is to be presumed that a cause lies outside this lmiteddigir®, and the burden of

establishing the contrary rests upon the party assertinglokkonen v. Guardian Life Ins. Co. of

Am., 511 U.S. 375, 377 (1994)citations omitted). Thus, Khan must establish jurisdiction by a

preponderance of the evidencgeeGordon v. Office of the Architect of the Capit@i50 F. Supp.

2d 82, 87 (D.D.C. 2010). In making this determination, “the Court must acce&peaall of the
factual allegations contained in the complaint,” but those facts “willr bleaer scrutiny in
resolving a 12(b)(1) motion than in resolving a 12(b)(6) motion for failure te ataltm.” Id. at
86-87 (internal quotation marks omitted):Although a court is to construe liberaly a pro se
complaint, pro se plaintiffs are not freed from the requirement tal pleaadequate jurisdional

basis for their claims.Kurtz v. United States/98 F. Supp. 2d 285, 288 (D.D.C. 201algration,

citatiors, andinternal quotation marks omitted).
The government also seeks to dismiss the complaint for failure to stiaienainder Rule
12(b)(6). “[A] Rule 12(b)(6) motion to dismiss tests the alegufficiency of the plaintiff's

complaint” Hall & Assocs.v. U.S. Envtl. Prot. Agengy77 F. Supp. 3d 40, 50 (D.D.C. 2014)

Although a plaintiff need not set forth “detailed factual allegations” itiestand a Rule 12(b)(6)
motion, in order to estabh the “grounds” of his “entitie[ment] to relief,” a plaintiff musiriish
“more than labels and conclusions” or “a formulaic recitation of theegiesrof a cause of action.”

Bell Atl. Corp. v. Twombly 550 U.S. 544, 5582007) (internal quotation marksmitted) see also

Papasanv. Alajin478 U.S. 265, 286 (1986)The murt “must accept as true all of the factual

allegations contained in the complaint.Erickson v. Pardys51 U.S. 89, 94 (2007)."[ T]he

complaint is construed liberalyn [plaintiff’s] favor, and [a ourt should] granplaintiff[] the



benefit of all inferences that can be derived from the facts allegédwal v. MCI Commchs

Corp, 16 F.3d 1271, 1276 (D.Cir. 1994). However, a ourt need not accept inferences that are
not supported by the facts alleged and legal conclusions drawn by pla$#itid.; Browning v.
Clinton, 292 F.3d 235, 242 (D.ir. 2002). “Threadbare recitals of the elements of a cause of

action, supported by mere conclusory statements, do not suffighdoft v. Igbal 556 U.S. 662,

678 (2009) (citing Twombly, 550 U.S. at 556

ANALYS'S

Khan has sued numerous federal defendaatsd it is not entirely clear from the complaint
whether he means to sue them in their official capacity, in theirdodVi capaity, the agencies
they represenbr some combination thereof. The amenability of these defendants—teasdit
the Court’s jurisdiction—depend on the claims Khan brings against them, the capacity in which
Khan has sued them, and the way these decisions implicate federal sovanaignity. To
impose some semblance of order, the Court wil address Khlamss in two broad categories:
first, the commonlaw tort claims of false arrest, false imprismnt, and malicious prosecution,
and then thé&ivens claims foralleged constitutional violations of the rights to due process, equal

protection, and freedom from cruel and unusual punishmeBte generallyBivens v. Six

Unknown Named Agents of Fed. Bureau of Narcp#33 U.S. 388 (1971). Khan is unable to

succeed on any dfis claims

l. False Arrest, False Imprisonment, and M alicious Prosecution
The Federal Tort Claims Act provides the exclusive remedy for IShearnmao-law tort

claims of false arrest, falsimprisonment, and malicious prosecutiodnited Sates v. Smith 499

U.S. 160,165-66 (1991);see als@8 U.S.C8§2679(b)(1). To bring an FTCAclaim, the plaintiff

must have first presented the claim to the appropriate Federal agency and his biinhave



been finally denied by the agency in writihg28 U.S.C8 2675(a). In other words, the plaintiff

must exhaust his administrative remedies before fiing SeieMcNeil v. United States08 U.S.

106, 113 (1993) And that requirement is jurisdictionaSeeSmpkins v. Dist. of Columbia Got/

108 F.3d 366, 371 (D.C. Cir. 1997).

Khan has not alleged that he exhausted his administrative remedies befor¢hiling
lawsuit. The only mention of exhaustion in his complaint referhisoBivens claims not his
commonlaw tort claims. And Khan prouiles only a conclusory statemesntl have met both of
these criteria [of exhaustigh] Compl. at 17-rather than facts from which the Court may conclude
that he has plausibly exhausted those claims.

In his briefing, Khan ges a bit further.He states, “[a]s an aside,” that he finfj with
this response a copy of all the documents which [he] had previously filed witle plagtments
named in this suit under the Federal Tort Claim[s] Act, as welhagdponses [he] ha[s]
received.” Pl’s Opp’'n [ECF No.21] at 2. But no such copies appear on the dockéntd in his
surreply, Khan admits that hdile¢d [his] FTCA claims with the respective agencies which are
headed by the departments shogfter[he] fied this insant action.” Pl.’s Surreply[ECF No.24]
at 4 (emphasis addedExhaustion, however, requires a final denial ftheagencyeforefiling
sut—and Khanadmittedly did not even begin the exhaustion process wa@itér suing in this
Court. Accordingly, he has not demonstrated that the Claast subjeeimatter jurisdiction over

his commordaw tort claims, and so the Court must dismiss therto all of the defendants

2 Khan does contend that the agesdi®which he submitted claimb&dve constantly avoided Riag a
decision.”Pl’s Opph at 2. This could be read-at a stretch-as reaching towdrthe statutes provision tht “[the
failure of an agency to make final disposition of a claithiwisix nonths afteritis filed shall. be deemed afinal
denidof the claim for purposes ofhe FTCA's exhaustion requiremer8 U.S.C.§ 2675(a). ButsinceKhandd
not everile those administrative claims befaemmencinghis suit, he could netand did not-allege that the final
dispositioroccurred beforke suedh federal court SeeKurtz, 798 F. Supp. 2d at 28olding pro se plaintiff to the
requirement to plead an adequate jurisdictional basisdari&ms)
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The government urges other rationales on the Court: untimeliness, faisitd a claim,
lack of private analogBut, having determined that the Coulatks subject matter jurisdiction, it
can proceed no furthér.Simpking 108 F.3d at 371 (holding that the district court erred by going
on to consider the merits of an FTCA claim after finding that the ifflaimd not fufiled the
exhaustion requirement).

1. Constitutional Claims

The disposition of Khas' constitutional claims islighty more complicated-not least
because it is not entirely clear from the complaint who Khan is suing, arisaincapacity.To
the extent thkKhan is suing the named agencies themselves, or the namedumiivin their
official capacities seeking money damagehis suit for constitutional violations can go no

further. SeeFDIC v. Meyer 510 U.S. 471, 486 (1994) (declining to extdidens to federal

agencies)Kim v. United States632 FE3d 713, 715 (D.C. Cir. 2011) It“is well established that

Bivens remedies do not exist against officials d¢ue their official capactes)! As to these
defendants, and these claims, the Court musigdisfor lack of jurisdiction. SeeMeyer, 510 U.S.

at 475 (‘Sovereign immunity is jurisdictional mature.’); see als&entucky v. Graham73 U.S.

159, 166 (1985) (A]n official-capacity suit is, in all respects other than name, to be draata
suit against the entity)”

As to the known named defendastsed in their personal capae#yhe Attorney General,
the Secretary of State, the U.S. Marshal, and the director of the FedeyaliB®di Prisons-the

Court lacks personal jurisdictionard must dismis the caseasto them SeeRuhrgas AG v.

Marathon Oil Co., 526 U.S. 574, 584 (1999) (“Personal jurisdictionis.an essential@&inent of

the jurisdiction of adistrict court, without which the court is powerless to proceed to an

adjudication.” &lterdgion andinternal quotation marks omitted))‘Before a federal court may



exercise personal jurisdiction over a defendant, the procedural requireinsemnvice of summons

must be satisfied.”Omni Capital Int’l, Ltd. v. Rudolph Wolff & C9.484 U.S. 97, 104 (1987).

Bivens defendants, sued in their individual capacity, must be served as individuaisarnuis

Rule 4(e). Simpking 108 F.3d aB69; see alsd-ed. R. Civ. P. 4(i)(3). That rule authorizes only

personal service of the summons and complaint, leaving them at the defendalig dweasual
abode with a competent person, delivering them to an authorized agent, or seJo®gs [in
accordance with the procedures of D.C. law. As Khan served the namedatideatHeir
respective placeof busness seeCert. of Serv. [ECF No. 4] at 1, 3, 7, 11, he has not fuffiled the
requiremerg of Rule 4 The claims against them mubkereforebe dismissed for lack of personal

jurisdiction. See, e.g.Auleta v.U.S.Dep'’t of Justice, 80 F. Supp. 3d 1Z®0-01 (D.D.C. 2015)

(holding that the court could not exercise personal jurisdiction over DOJ engployle® were
served at DOJ headquarters, without evidence that the person to whom thelelwered was

an authorized agent3ge alsd_eichtman v. Koons527 A.2d 745, 747 (D.C. 1987) (explaining

that service at defendant’s place of business did not comport with D.&itesequirements).
Even if Khan had properly served these defendants in their individual capdwtesuld
not succeedKhanhas ot alleged that any of these hilgivel officials were personally involved
in any of the decisions of which he complain8ut “[b]ecause vicarious lialty is inapplicable
to Bivens. .. suits, a plaintiff must plead that each Governraffitial deferdant, through the

official s own individual actiondas violated the Constitution.’Ashcroft 556 U.S. at 676In the

absence of allegations regarding these defendants’ personal involve mentheti@wurtwould in

any event have been forceddismiss the Bivensclaims against them

3 At most, Khan alleges that Holder “actedto deprive [him] from [his] protected due process rigjiee
Compl. at 23.This is a legal conclusion, nota fact from which the Coigihtinfer such a caclusion.But even ff
the Court were to construe this as an appropriate factualtaiegdolderenjoys absolute prosecutorial immunity.
Seelmbler v. Pachtmam24 U.S. 409, 427 (1976).
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That leave®nly the John Doe defendants from each of the federal agerisdsndants
about whom the government has been curiously si€htse defendants have not, of coubsen
served—normally, a bar to suit.But “[c]ourts do granain exception to this rule for ‘John Doe’
defendants ... where the otherwise unavailable identity of the defendant wil eventeaimade

known through discovery.’Newdow v. Roberts603 F.3d 1002, 1010 (D.C. Cir. 2010jhe Court

is doubtful that Khan would bable todeterminethese defendantsdentities through discovery,
however, as they are mentioned in only the most cursory fashion, untetheredntwete
allegations. See, e.g.Compl. at 24 (“[W]hen .. the agents of the Uall States Probation Office
and Parole Commission made the decision to proceed with my prosecution and further
incarceration they violatethy [right to equal protection]); id. at 26 (1 am being told .. basically
by every agent that | come across, lheytagents of the United States marshalls [sic], Federal
Bureau of Prisons, Corrections Corporation [0]f America, UnitedeStBarole Commission or
others that the protections that were guaranteed to me byttheit®on treaty dort matter.”(in
the context of Khan's Eighth Amendment cldimid. at 28 (“I believe that .. agents of the
Department of State, United States Parole Commission, United Btalesstion Office, United
States Marshalls [sic] Service, Federal Bureau of Prisons and @uwsecbrporation [o]f
America .. . had roles that played into tbeuel and unusual punishment..”). But even if Khan
were able to name, and then serves¢limknown defendantdie would not succeed his claims

The Court cariirst dispense with the “named unknown agents” of the State Department
To succeed on hBivens claims, Khan must show that these defendants’ conduct was a proximate

cause of his injury. SeeEgervey v. Young, 366 F.3d 238, 246 (3d Cir. 2004¢Laughlin_v.

Alban, 775 F.2d 389, 391 (D.C. Cir. 1985But the role of any State Department agent veas

most, to faciltateKhan’'s extradition pursuant to his conseWhile such facilitation was perhaps



a “but for” cause of Khan’s wrongful detention, it was not a proximate causeae Were simply
too many intervening causes to attribute Khan's wrongful detention to any StpetrDent
agentsithe erroneous PSRhe failure of Khan's attorney to notidkat error,and the failure of
Khan's attorney to raise a deferstetheparole revocation hearingSeeCompl. at 9,12 Hence,
as to the named unknown agents of the State Department, Khan has failed tolaitafeasad this
portion of his complaint must be dismissed.

Remaining, then, are Khandaims against John Doe defendantsrirthe U.S. Marshals
Service, the Bureau of Prisons, the U.S. Probation Office, and the didke Eommission. Khan
asserts that these defendants violated his constitutional rights to dusspimegual protection
and tobe free fom cruel and unusugunishment. Compl. at22-28. Theeclaims too, must be
dismissed for failure to state a claim for which relief can be grameateven if Khan has alleged
sufficient facts to state any of these claims, dismissal is melaes proper on the basisgoast
judicial immunity.

Khan's due process claim‘l was effectively denied . . . life and liberty when | was
detained past my release date,” Compl. atf2dls because he received all the process he was
due. “Due process ordinarily requires that prdaees provide notice of the prged official
action and the opportunity to be heard at a meaningful time and in a meaningful nianRails

Corp. v. Comm. on Foreign Inv. in U.S., 758 F.3d 29& &LC. Cir. 2014) (quotindathews v.

Eldridge 424 U.S 319, 333 (1976)).Khan received such procedures: pggole was revokedfter
he was told that he would be facing a charge for violating his parole, Car@pl, andfollowing
a hearing before the U.S. Parole Commissagnvhich Khan was represented lmpunsel Compl.
at 12 Khan complains thatho defense was presented to this commigsiad., but it is the

opportunity to rebut the government’s cabatis an essntial component of due processeRalls,
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758 F.3d at 318Khan received that opportity. His attorne3s failure to alertthe Commission
to Khan'sextraditionbased defensavhile an oversight with significant consequenaises not
establishthat any of the defendants violated his rightie process.

As for his equal protection clainkhanassertshat he was treated differently from other
who consent to extradition pursuant to tieaty with Canadbecausgecontrary to the terms of the
treaty, he was punished for an offense other than that for which extraditiogramesd. Compl.
at 23-24. The root of this claim is the error in Khan's PSR, which stated that he haedwai
extradition. In order to maintain a “class of one” equal protection claim, the damtist allege
that he* has beemtentionally treated differently from biers similarly situated and that there is

no rational basis for the difference in treatménXP Vehicles, Inc. vU.S.Dep't of Energy 2015

WL 4249167, at *23 (D.D.C. July 14, 201@mphasis addedpuoting Vil. of Wilowbrook v.

Olech 528 U.S. 562,564 (2000) (per curiarp) Khan, however, hypothesizes that the U.S.
Probation Officer “merely assumed” that hedwaived extradition “without verifying the facts
thoroughly.” Compl. at 9. Becausehis equal protection claim is basedam alegedneglgent
error in his PSR, the claim must fail.

Khan's Eighth Amendment claim similarly fails because he has not Glidgerequisite
culpable state of mind. *“[A] prison official violates the Eighth Ameedmonly when two
requirements are met. First, thepdvation alleged must be, objectively, sufficiently serious.”

Farmer v. Brenngrbll U.S. 825, 834 (1994ihternal quotation marks omitted)And second, “a

prison official must have a sufficiently culpable state of mindd. (internal gquotation mask
omitted) Again, Khan has generally describeg@iect by the Parole Commissioas well as
“neglect of the other defendant$?l.’s Opp’'n at 3see alsdl.’s Surreply at 1 (“This is neglectful

at the least . ..”). Such allegations do naupport aclaim that these defendants behaved with
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“subjective recklessnessFarmer 511 U.S. at 839, or “maliciously and sadisticalyYVhitley v.
Albers, 475 U.S. 312, 320 (1986).

Amongst the assertions of negligendleough, there isone allegationagainst theinknown
agents of the Parole Commissitimat invokes intentionality and bad faithKhan asserts that “the
persons responsible for administration of [his] Parole Commission Appedkedein search
through any documentation they could find to locate any one piece of mistaken informagion the
could use to keep [him] past [his] release date.” Compl. athB. is doubtful; more likely, their
search started and ended with the unobjetteBSR. But even if Khan's assertions are correct,
the unnamed paroleommissioners are not amenable to suit in their individaggdacities. In the
D.C. Circuit parole commissioners and probation officarsentitled to absolute quasidicial

immunity. SeeTurner v. Barry856 F.2d 1539, 1541 (D.C. Cir. 1988) (per aujigholding D.C.

probation officers “absolutely immune from liability for damages” in 8983 action alleging

“errors in the investigation and preparation of presentence repaltsigs v. Fuwoqd860 F.

Supp. 2d 16, 22 (D.D.C. 2012) (holdirigjvens clam against U.S. paroleommissioners in their
individual capacities barred by alhge quasjudicial immunity).

The unknown agents of the Bureau of Prs@amd U.S. Marshals Serviaeealsoprotected
by this immunity. It is widely recognized that publ officials, acting within the scope of their
authority, who enforce facially valid court orders are entitled to absghdsijudicial immunity.

See, e.gEngebreston v. Mahongy24 F.3d 1034, 1039 t{f9Cir. 2013) (“We now join our sister

circuits am hold that prison officials charged with executing facially valid court oréefsy
absolute immunity from 81983 liability for conduct prescribed by those ordeds?’)Silverton

Industries, L.P. v. Sohm, 243 F. AgB2, 89 (&n Cir. 2007); Figg v. Russell 433 F.3d 593598~

600 (8th Cir. 2006); Hamilton v. Leavy 322 F.3d 776, 7883 (3d Cir. 2003)Mays v. Sudderth
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97 F.3d 107, 113 (b Cir. 1996); Valdez v. City &nty. of Denver, 878 F.2d 128512871290

(10th Cir. 1989; see alsd-rancis v. Lyman216 F.2d 583588-89 (1st Cir. 1954) (“The priviege

of the jailor to impose the confinement is . .. as4meored in the Angidmerican common
law as is the immunity of members of the legislature and of judges franiedility for acts done

within the sphere of their judicial activities.”Ravenscroft v. Casey39 F.2d 776778 (2d Cir.

1944) (“Whether the judge’s] orders were correct or erroneous he had jurisdiction to make them
and they provide immunity to the jail authorities who did nottatiger than perform them.”)This

rule is only fair. Any other rule would “spare the judges,” or probation officers, “who give orders
while punishing the officers who obey thenValdez 878 F.2d at 1289.

Here, Khan was taken into custody by the Wi&rshals pursuant to a detainer issued by
the U.S. Probation Officeand was further detained by agents of the Federal Bureau of Prisons
pursuant to the revocation ordefrthe U.S. Parole CommissionThere is no question that these
agencies had the authority to issue these orders, that the defendants had the tudmorce
the orders, and that the orders were faciedjid. These officialsshould not‘be called upon to
answer for the legality of decisions which thesere]powerless to control.”Valdez 878 F.2d at
1289. Hence, Khan'sconstitutional claims against the unnamed agents of the U.S. Marshal
Sewice and Bureau of Prisorfiail for this reason as well

* * * * *

In sum,the Court must dismiss the entirety of Khan’s complaint as tietleral defendants
for either lack of subject matter jurisdictioiack of personal jurisdictionpr failure to state a claim.

The Court is sympathetic to the mental anguish Khan experienced whilal teatfhe would be
wrongfully imprisoned for the résf his life. Butthis lawsuitcannot proceed based sympathy

alone.
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CONCLUSON

For the foregoing reasons, the Court wil grant the government defenhdaotion to

dismiss. A separate Order has issued on this date.

Is/
JOHN D. BATES
United States District Judge

Dated: SeptembeP9, 2015
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