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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ERNESTINE HARGROVE

Plaintiff,
Civil Action No. 13-132qQRDM)

AARP,

Defendant

MEMORANDUM OPINION AND ORDER

Plaintiff Earnestine Hargrove brought this suit against her foomeremployer, AARP:
for alleged violations of the Americans with Disabilities Act (“ADA”), 42 \CS88 12101et
seq, and the D.C. Human Rights Act (‘DCHRA”"), D.C. Code 88 2-140&i0deq. Hargrove,
who suffers from carpal tunnel syndrome, alleges that the AARP: (1) unlawdtulsed to
accommodate her disability; (2) retaliated against her for requestogianodations; and (3)
constructively terminated her by forcing her to work in conditions that weaikeiable in light
of her medical conditions. AARP has moved for summary judgment on all clSeefkt. 28.
As explained below, the Court WBRANT in part andDENY in part AARP’s motion.

|. BACKGROUND

For the purpose of evaluating AARP’s motion for summary judgment, the followitsy fac

areconstrued in the light most favorable to Hargrove, who is the nonmoving [se¢y.

Arrington v. United State<l73 F.3d 329, 333 (D.C. Cir. 2006).

1 AARP was previously known as the American Association of Retired Persons.
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A. December 2000 to Summer 2010

Hargrove, who holds advanced degrees in marketing and statistics wiegaat AARP
as a Senior Research Advisor in December 2000. DK2.&&-3 (Pl.’'s Dep. 33—-34); Dkt. 34-8
at 1. She was responsible for, among other things, “advis[ing] clients, stakeholdergRinig A
senior management on all phases of researchgidmgy “conceptualization of a rearch
agenda,” “conduct[ing] or overseel[ing] . . . original research projects,” “agjtand
publish[ing] reports and presentations,” and making “recommendations for action gfoymg
the research findings.” Dkt. 28-3 at 21. Throughout her tenure at AARP, Hargrove worked
primarily with the Publications Department. Dkt-2&t 5 (Pl.’s Dep. 36).

Hargrove has suffered from carpal tunnel syndrome since 1986 and underwent surgeries
on her thumb and wrist for related conditions in 2002 and 20D4t. 349 at 1-2 (Hargrove
Aff. 19 3, 6); Dkt. 34-17 at 4. In January 2002, her doctors directed her to type no more than
three hours per day. Dkt. B4at 12 (Hargrove Aff. 6). From December 2000 until the
summer of 2010, AARP accommodated Hargrove’s conditions to her satisfaction, providing her
with a highback chair, adjustable keyboard tray, voamtivated dictation software called
Dragon Dictation, and staff support. Dkh &t 19 Dkt. 28-2 at 9 (PI.’s Dep. 44Dkt. 349 at
1-2 (Hargrove Aff§4-9). Dragon Dictation permits the user to dictate text to the computer,
but it cannot be used to manipulate data, spreadsheets, databases, charts, or graph8.aDkt. 34-
2 (Hamgrove Aff. 1 3.

According toHargrove, duing this time period, her thesupervisor, Linda Fisher,

“ensure[d] [that] [Hargrove] had the [staff] supports [she] needed to perforin [heduties”

2 A letter from Hargrove’s doctor indicates that she may henkergone an additional surgery
in 1986. SeeDkt. 34-32 at 1.



and that “interns and junior level people (specialists and analysts) . . . did much of he heav
computer use, especially data runs, [and] . . . the preparation of charts, graphs and sgiseadshe
for presentations and reportdd. (Hargrove Aff. 19). Also during this time, Hargrove received
largely (although not entirely) positive performance evaluations and othenrgmodor her
work. Dkt. 35 at 4 (Pl.’s Statement of Material Facts (“SMF1)1)3
B. October 2010 Request for Accommodations

According to Hargrove, the situation changed beginning in the summer of 2010. Dkt. 35
at 21; Dkt. 282 at3, 11 (Pl.’s Dep. 34, 46). In May or June 2010, Nileeni Meegama became her
supervisor and, according to Hargrove, “[t]he last intern who provided consistent sopport f
[Hargrove’s] work left in August or September of 20£0Dkt. 34-9 at 2 (Hargrove Af{{10—
11); Dkt. 34-16 at 16 (Meegama Dep. 127-2Bargrove was on sabbatical from rfidgust to

September 2010. Dkt. 34¢Blargrove Aff. {12); Dkt. 28-2 at 14 (Pl.’s Dep. 58). Sometime

3 Citing, e.g, Dkt. 34-14 at 5 (“Exceeded Standards” in 2002); Dkt. 34-14 at 29 (2007 review
stating that [Hargrove]met her objectives this year .[A]fter a great deal of hardiork and
commitment, she has successfully put behind her some issues around staffanteracti);

Dkt. 34-14 at 54 (2008 review stating tlshe“continues to demonstrate competence,
commitment, and a high level of professionalism”); Dkt. 34-15 at 1 (2001 nomination for
“Sustained Excellence” awd), Dkt. 34-15 at 58 (20012003 $100 cash prizésr

“extraordinary effort or creativity”); Dkt. 34-15 at 12—-13, 18 (2006, 2008 certificates for
“WORLD CLASS Recognition); Dkt. 34-15 at 16 (2008 invitation té&Rénewal Prograi);

Dkt. 34-15 at 26—28 (2009—-2011 compensation profilegvstg merit increass in pay).See
alsoDkt. 311 at 1 (Franzel Decl. %2) (stating that from 2003-2010, Hargraeeeived
performance scores ranging from Q@5 on a scale of 0—200, except that in 2009 she received
a “below average score of 95"But seeDkt. 29-1 at1-2 (August 3, 2010 closeout review from
former supervisor to new supervisor Nileeni Meegama noting some issues witbvegag
performance, including that “Publications leadership . . . expects a lot more fevgrdke], and
has been increasingly vocddaut their lack of satisfaction”).

4 According toHargrove Meegama expressly refused to seetlagrintern because “interns
were just too much trouble.” Dkt. 39-2 at 2 (Hargrove Aff.  I@gegama testified, however,
that “there were opportunitiésr interns” to work in the department during “2010 through
2012.” Dkt. 28-3 at 20 (Meegama Dep. 229).



after she returned in the fall of 2010, Hargrove “begaxperience significant increases in the
symptoms of her ailments in her hands, wrists, and arms.” Dkt. 35 at 5 (Pl.'s SMF3h&3).
informed Meegama that she was concerned about her health and wanted to “avoid another
[surgery].” Dkt. 34-9 at 3(Hargiove Aff. § 14). On October 12, 2010, Hargrove requested a
meeting to discuss accommodations for her medical condition. Dkt. 29-1 at 75. She explained
that her “doctor ha[d] restricted the number of hours of [her] computer use” and that she
“need[ed] tostay within those guidelines.ld. In response, Meegama directed Hargrove to Sam
Franzel, AARP’s Human Resources Business Partner. Dkt. 29-1 at 76; Dkt. 34-9 ajr8\(elar
Aff.  15). Franzel, in turn, met with Haoye and “sent [Hargrove] to Albefierro, [AARP’s]
Director of Risk Management.Dkt. 34-9, at 3Hargrove Aff. 15). Meegama also made
arrangements to acquire an updated version of Dragon Dictation, which wasdrmtalle
Plaintiff's computer around March 22, 2011Dkt. 29-1 at 98; Dkt. 28-2 at 36 (PI.’s Dep. 120).
On October 20, 2010, Fierro performed an ergonomic assessment of Hargftize’
and recommended that she try forgoing the use of a keyboard tray for three weeks,
notwithstanding her doctor’'s recommendation that she ns ®kt. 349 at 3(Hargrove Aff.
1 16); Dkt. 29-1 at 77—-78. Fierro had studied and taught ergonomics and “professe[d] to a
specialized knowledge of carpal tunnel, having suff@red it] himself.” Dkt. 35 at 67 (Pl.’s

SMF 1119, 22) (citing Dkt. 35-19, Fierro Dep. 18-19, 67—68). Fierro and Plaintiff also

> At some point, Meegama expressed concern that it was taking too long for the updasad vers
of thesoftware to arriveand directed an employee worder it. Dkt. 28 at34 (Pl.’s Dep. 116).

It is unclear whether, in the intervening period, Plaintiff had access to the sidnvef Dragon
Dictation from the prior accommodations. Dkt. 28-2 at 30-31 (Pl.’s Dep. 108-109).

¢ Although Hargrove agreed toy placing the keyboard directly on the desk for three wesies,

contends that Fierro did ntinely respond to her request to reinstall the keyboard tray. Dkt. 34-
9 at 3 (Hargrove Aff. 1 16). At her deposition, however, Hargrove acknowledged that she “had
to cancel” several follovap appointments with Fierro. Dkt. 28-2 at 28—-29 (Pl.’s Dep. 103-104).
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discussed the need for a new high-back orthopedic chair to replace the one previouségprovi
Dkt. 34-9 at 3 (Hargrove Aff. § 17)ierro did not assess the need for limitations on Plaintiff's
computer use. Dkt. 35 at 8 (Pl.’s SMF { 26).

On October 22, 2010, Meegama authorized the purchase of a new chair, keyboard wrist
bridge, and mouse pad for Plaintiff. Dkt. 29-1 at 79. Plaintiff then asked Meegama, &nd
Franzel to wait to order the replacement chair until she could confer with her a@lodtonoose
one that met his specifications. Dkt. 29-1 at 78. Plaintiff continued to consider whickhanair
wanted until August 5, 2011, sampling a number of different chairs and compaiing the
specifications in the interim. Dkt. 2Bat 104-127. fer Plaintiff informed Meegama of her
selection Meegamammediatelyauthorized the pahase of the chaiand it arrived in
September 2011. Dkt. 29-1 at 127, 135.

On October 25, 2010, Franzel sent the “form required [to] request an accommodation
under the Americans with Disabilities Act” to Hargrove by email, noting that “fgha
requires both you and your doctor to complete the appropriate sections.” Dkt. 29-1 at 81. On
November 22, 2010, Hargrove told Franzel, Meegama, and Fierro that the required paperwork
was almost done and that she would she would complete the “one outstandinghtam”™—
“specific request—by “the end of the [following] day.” Dkt. 29-1 at 84. She further explained
thather doctor’s “reference to accommodations before” September 2010 was “based [on
Hargrove] telling [her doctor] that we typically had interns and junior people veha ldit of the
charts, graphs and presentations, and the last one was gone when [she] returned . . . in

September.”ld. The next day, Hargrove provided the certification from her physician, Dr.

" The cited pages of Fierro’s depositionrgvemitted from the summary judgmeatord. For
present purposes, the CoacdceptdHargrove’s account of his testimony.
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RussellRothenberg, stating that she suffered from long-term “chronic carpal tuneedihtsis
[of] both wrists[,] osteoarthritis, [and] fibromyadj; that she “require[d] a voice activated
computer, keyboard tray, computer mouse pad, high back orthopedic chair with arms, [and]
limit[s] [on] repetitive motion activity [of] 1 hour 3 times per day”; and that‘$tael the above
accommodations until 9/[20]10 and they were helping her.” Dkt. 34-20 atéelsdkt. 29-

1 at 83. At the same time, Hargrove explained that she would send a separate ertegl with
final form regarding her “specific requests [for accommodations],” althoughahalready
spoken with Meegama “about some possibilities.” Dkt. 29-1 at 83.

From Thanksgiving Day 2010 until about December 20, 2010, Hargrove took leave to
attend to her mother’s health. Dkt. 28-2 at 15 (Pl.’s Dep. 59). On January 24\V2@thma
provided an “oerall satisfactory” yeaend review of Hargrove’s 2010 performafc@®kt. 28-1
at 5 (Def.’s SMH[ 19).

C. February 2011 Request for Accommodations

On February 4, 2011, Hargrove submitted her specific request for accommodations,
explaining that her mother’s illness and subsequent death had delayed her submissig#-: Dkt
22 at 1. Her request stated that the only “[o]ffice set up” accommodation outstanditig was
chair, which she still needed to selel. at 2;Dkt. 29-1 at 104-127, 135. Shesthmade the
following requests in accordance with her doctor’s instruction that she “use the eofopuio

more than three one-hour periodsa day”:

8 Meegama statethat Hargrovéwas commended by her primary client as showing significant
improvements”; that she was “a strong anaydnt researcher”; that she s/grofessionalin all

of her interactions and [wapstickler for delivering high qualitynaterials”; and that she
“stay[ed]on schedule,” Dkt. 34-21 at 13. Meegama flagged “strategic thinking” as an “area[] of
opportunity for Hargrovd.” 1d. This review corresponded to a score of 100 on AARP’s scale
from O to 200. Dkt. 31-1 at 1 (Franzel Decl. 11 2, 4).



e Time from the research administrative specialist to finish up with formatting
presentations and reports, much like he did for the Publications Strategic
Plan last November. He actually said he enjoyed that.

e That you keep my restrictions in mind as yowsteicture the team and
assignments.

e That | not be assigned projects with a short turn around thddweguire
me to spend long hours of computer time (i.e., beyond the doctor’'s
restrictions).

e That you keep in mind that the additional computer work to be provided by
one of our vendors will not kick in until later this spring; and the editorial
intereststudies, in particular, have two magazine issues without additional
vendor support. | would like to ask that we work out the specifics of the
computer use for those two issues.

Dkt. 3422 at 3. Hargrove explained that she was “able to complete all of the taskg#lined”

in her job description and that in light of the fact that “many of the tasks involve tioé tinge
computer, . . the real issue is... how that affects the timely delivery of products to [internal]
clients.” Id. at 2. She ned that many Publication Department deadlines were “not negotiable”
and that “[i]n this fast paced environment, it’s not just a matter of whether{¢shedl] do the

job, but how long it will take.”ld.

On February 23, 2011, Meegama replied that Fierro would be in touch about installing
the new office equipment. Dkt. 34-22 at 4. She added, “[h]Jowever, [that she could not] approve
[Hargrove’s] request to limit [her] time spent each workday on the computae® 1 hour
periods.” Id. Meegama went orotexplain:

As you know, the work performed by Sr. Research Advisors involves a significant

amount of time on the computer. Indeed, the incumbents in this position spend the

majority of their workday on the computer to meet the workload demands of the

position. In addition, as you acknowledge in your memo of Febrifarhi is a

fastpaced environment where the deadlines are ofternagatiable. Given these

factors, you would not be able to perform the essential functions of this position

with thethreeone hour limitation. Similarly, 1 cannot limit your projects to only

those with longer due dates as the position does require that incumbents respond in
a timely manner to nenegotiable deadlines. That said, we will continue to provide
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you with administrative support, but as you know, this one individual
[Administrative Specialist James Smoot] does support 12 other employees in the
department. To the extent possible, | will try to prioritize his work so thatdidds

to provide you with the mamum assistance possible.

Earnestine, if you would like to discuss other options that could effectively assis
you in performing your work, please do let me know.

Dkt. 34-22 at 4; Dkt. 35 at 9 (Pl.’s SMF { 31). Meegama testified that from February 2011
through the end of 2012, Smoot’s “one [top] priority was ... to assist [Hargrove] as
requested [by Hargrove],” Dkt. 28-3 at 2, 7 (Meegama Dep. 57, 128), and that “if [Hargrove]
asked for something that [Smoot] could not do, [Meegama] would identify the personouttb w
help her,® Dkt. 28-3 at 10-11 (Meegama Dep. 137, 146§ also idat 5 (Meegama Dep. 84)
(stating that “when [Plaintiff] was assigned a specific project there \aafadtion made as to
who would provide the keyboarding supportleegama also testified thaiotwithstanding her
emailed respong® Hargrove’s request for accommodatiosise tried to give Plaintiff projects
that “require[ed] less keyboard use.” Dkt. 28-3 at 10-11 (Meegama Dep. 137%€del8)so
Dkt. 28-9 at 3 (Koppen Dep. 93pém leader’s testimony that Meegama asked her “to make sure
that we don’t overload [Plaintiff] . . . because she has restrictions [on] . . . usienkgyboard”).
Meegama and Franzel scheduled biweekly meetings with Plaintiff to disquss he
accommodations. Dkt. 28-3 at 8 (Meegama Dep. 132); DK3. &84-5 (Franzel Dep. 111-12),
Around the same time, in February 2011, as a result of a reorganizatangobve’s
department, “junior peoplavere no longefregularly assigned to provide support to Senior
Research Advisors.Dkt. 34-9at 3 (Hargrove Aff. § 13); Dkt. 35 at 9-10 (Pl.’'s SMF {{ 33-35).

Under the reorganization, “people had to do their [own] administrative work unless . . .[Smoot

® Smoot was capable of providing clerical, or “productiassistance, such as using PovoanP
and “mak]ing] [a] document consistent throughout,” but did not have the qualificatigheto
substantive, “programmati@ssistance. Dkt. 28-2 at 58-61 (PIl.’s Dep. 188-89).



or the Administrative Specialist wassigned tavork with them on something spéci And
they had to check in with [Meegama] as to what their needs” Dkt. 34-16 at 24 (Meegama
Dep. 192). Hargrove acknowledges that the reorganization was unrelated to herydasabilit
“was done for legitimate costving purposes.” Dkt. 35 at 17 n.2.

In July 2011, Hargrove received a mixed mehr review:® CompareDkt. 35 at 10
(Pl’s SMF 1138) (characterizingeview as “significantly lower” than beforeyjth Dkt. 28-1 at
13 (Def.’s SMF f44) (describing review as “overall satisfactorytargrove was absent from
work for jury duty from August to September 2011. Dkt.934t 4 (Hargrove Afff 22). Upon
herreturn, she was directed to assist with an assoctatioa effort to reorganize filings, which
“required extensive keyboarding . . . and liftindd. Additionally, Hargrove “spent four tive
hours per day keyboarding [to] . . . catch up with [her] substantive wéatk.*Within a couple
of days of [her] return to work, [she] experienced pain and numbness in [her] hands” asd wrist
Id. (Hargrove Aff. 22—-23).
D. October 2011 Request for Accommodation

On October 25, 2011, Dr. Rothenberg wrotettel to AARP stating that Hargrove’s
“carpal tunnel syndrome, osteoarthritis, and fiboromyalgia . . . require her to orkyow a

computer one hour 3 times a day.” Dkt.28t 26. According to Hargrove, Meegama

10 The review included in the record does not indicate Hargréwe&sall performance rating.”

Dkt. 34-21 at 28. Althoughlargrovewas described as “a very strong angatde researcher

who . . . delivers quality research products,” Meegama stated that she “neeuisnit lesr

ability to think more strategically... . In the last six monthf;largrovés] workload was

reduced by spreadirjger] responsibilities to another staff person and outsourcing a component
of her work—with the expectation that this would enable her to focus on a more strategic level,
however this strategic focus is yet to be demonstratield &t 23. Meegama further stated that
Hargrovehad difficulty adjusting to thdepartmentateorganization, leaving “mievel and

junior staff feeling disrespected,” and that “[c]lients have requestedHbegrove] stay focused
especially when following through.Id. at 23-24. Meegama expressed optimjdmwever,
aboutHargroveés ability to improve on these matterkl. at 24.



responded “that she had not approved the accommodation when [Hargrove] had asked for it in
February and ... [would] not do[ ] so now,” Dkt. 34-9 at 4 (Hargrove Aff.  24), and Meegama
“[a]lmost immediately . . began to take assignments away from” Hargrove—most notably, “the
contracting foreditorial interest studies, which [Hargrove] had introduced at AARP in 2004,”
Dkt. 34-9 at 4 (Hargrove Aff. § 25). In Hargrove’s view, “[a]ll or virtually’ @l the projects to
which she was assigned instead were at the lower Specialist level, rather jbets pro
appropriate to a Senior Research Advisor. Dkt. 35 at 12 (Pl.’'s SMF { 45); Dkt. 34-9 at 4
(Hargrove Aff. § 25). In Meegama’s view, however, she was identifying “wotKHaagrove]
could do” with “less [use] o[f] the computer.” Dkt. Z3at13 (Meegama Dep. 15Xee also
Dkt. 30-1 at 97 (October 18, 2011 email setting up meeting to discuss project schedule that
would permit Hargrove to work within the restrictions on typing tinb&x. 30-1 at 110-11
(October 31, 2011 email from Meegama to Hargrove listing work assignments argl askin
Hargrove to “[l]et [her] know if . . [she] [thought] that any of the above cannot be done using
Dragori); Dkt. 30-1 at 99 (November 15, 2011 email from Meegama to Hargrove stating that
she had “been trying to make sure that [Hargrénagdl] a very light workload” and asking that
Hargrove let Meegam&now if there’s anything else that invols@eavy computer usage that
[Meegamé [could] off-load to give [Hargrove’s] hand time to hal
E. Resear ch Review Project

On November 22, 2011, Dr. Rothenberg wrote a note in which he observed that, “[0]n
examination toddy] [Hargrove] has significantly improved . . . with her current work
accommodations,” but also repeated his conclusion that Hargrove could “only work on a
computer one hour 3 times a day.” Dkt. 34-281 see alsdkt. 30-1 at 24 (December 12,

2011 email from Plaintiff noting improvement). Around the same time, Hargrovessigsned
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to lead the “Publications Research Review.” Dktl2& 14 (Def.’s SMF | 53); Dkt. 28-9 at 3
(Koppen Dep. 93); Dkt. 30-1 at 7. According to Hargrove, around this time “[i]t becamaltypic
for [her] to perform four or more hours each day of keyboarding in order to keep up with [her]
work.” Dkt. 34-9 at 5 (Hargrove Aff. § 26); Dkt. 35 at 13 (Pl."'s SMF { 50). In particular,
Hargrove felt that “severe deadlines” and “multiple reworkings of” the ResearcbvirRproject
imposed by Meegama forced her to “work hours beyond [her] medical restrifciratesys on

end. It appeared to [Hargrove] that [Meegahea] engineered this project to fail in order to
have a basis for attacking [Hargrove’s] work.” Dkt. 34-9 at 5 (Hargrove Aff. § 27).

Meegama asked Hargrove to provide a schedule for completing the Research Review
project within her keyboarding restrictions. Dkt. 28-2 at 54 (Pl.’s Dep. 171). Smoat was t
provide keyboarding assistance on the project for up to five hours per week, Dkt. 28-9 at 3
(Koppen Dep. 93); Dkt. 30-1 at 26, and, during this time period, another Senior Research
Analyst was made availlbto help Hargrove with statistical analysis, which could not be
performed using Dragon Dictation, Dkt. 28-3 at 12 (Meegama Dep. 146—-47). On December 22,
2011,Hargrove provided a schedule that estimated the hours of clerical assistameel tequ
meetthe midJanuary deadline imposed by the Publications Department. Dkt. 28-2 at 55 (Pl.’s
Dep. 173); Dkt. 3Qt at 2425, 27-31. The schedule required greater than five hours of
assistance per week. Dkt. 30-1 at 30-31.

In mid-January, the Research Revideadline was pushed back to February 28, 2012.
Dkt. 30-1 at 37. At the same time that Hargrove informed Meegama about this development,
Hargrove once again raised the issue of assistance, asking Meegama vilectfoeugd] count
on getting some help beyond [Smoot’s] production assistance if there are neadsitianke

[her] beyond” the three-hour restriction. Dkt. B&t 37. In response, Meegama expressed

11



confusion as to why Smoot could not provide the assistance requested “as [they] discussed.”

Dkt. 30-1 at 35. Hargrove provided a revised schedule based on the February 28 deadline, which
again estimated that she would need more than five hours per week of cleistahess Dkt.

30-1 at 38-41.

On January 25, 2012, Hargrove received a “Meets” rating for her 2011 year-end
review—the middle rating on a fiveategory scale. Dkt. 2D at 61; Dkt. 31t at 2 (Franzel
Decl.15). The review reflects that Hargrove and Meegama disagreed about the adeghacy of
accommodations made by AARP, and wieettne problems wlt Hargrove’s work stemmed
from AARP's failure to accommodateer disabilitiesandits retaliationagainst her request for
accommodations or from a misunderstanding about Hargrove’s job responsildiliiesDkt.

29-1 at 42-48.

Hargrove sent a draft of the Research Reviewmnduct—a PowerBint slideshow—to

Meegama on February 23, 2012. Dkt. 30-1 at 54-+5&rgrove and Meegama then exchanged

emails reflecting confusion and/or miscommunications about whether February gtewlas

1 In the employee portion of the review, Hargrove wrote that her “biggesthalivas in
continuing to contribute despite AARP’s failure to accommodate [hedisabilities” and that
“[o] nce [she] requested an accommodation [she] was assigned projects of adesanding
sort—often performing tasks that are typically done by [lovesel employees] [and receiving a]
... deliberate reduction in assignments.” Dkt. 28-42-43.

In the employer portion, Meegama wrote that AARP had in fact accommodatgelay
“outsourc[ing] and/or reassign[ing] a significant amount of the computer work” anditiiing]
[Hargrove] with additional administrative support.” Dkt. 29-1 at 47. Meegama found
Hargrove’scomplaints about workload “surprising,” as she had “specifically requested”
limitations on her computer timéd. Meegama further explained that a client had requested that
Hargrove be taken off a project; that Hargrove “expects [toperform management or
supervisory functions . . . [but] that is not . . . her position, which requires that she actually
performthe research, conduct the analysis, and write reports”; andhbagh“there is no staff
person . . dedicated to performing clerical dufigs . . {Meegama)] [had] provided [Hargrove]
with greater administrative support..than . . her colleagues.” DkR9-1 at47-48.
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date for the final product, whether others were supposed to review and provide Kesdbac
draft before or after that date, and at what stage of the review Hargraid alld “insights” to

the slideshow-a summary of data that “tpdg into consideration what the organization’s needs
are and what the data can say tetieem.” Dkt. 28-9 at 2 (Koppen Dep. 66); Dkt. 30-1 at 56—
59. The deadline for the “[f]inal [d]raft” was then extended to March 19, and Meegsked
Hargrove to let her know if Smoot “ha[d] any competing priorities.” Dkt. 30-1 at 56. ¢lergr
provided a revised slideshow on February 29, to which Meegama responded thatdketll la
“insights.” Dkt. 30-1 at 63. Hargrove then responded by providing the slide numbers for the
insights in the slideshow. She also requested assistance making other regeiested by
Meegama “[s]ince [she] [was] restricted to 3 dvmur periods on the computer.” Dkt. 3Cat

65.

Meegama added another analyst to the project on March 2 and “clear[ed] [§moot’
responsibilities [for the day]” so that he could help Hargrove. Dkt. 30-1 at 65, 74. When
Hargrove sent another revised slideshow that day, Meegama andevike/es expressed
disappointment about the lack of “insights” and “flow” in the slideshad itsexcessre length
Dkt. 30-1 at 65, 67-69, 72—7Meegama said that) her view, the quality of the work product
and the delay in producing it reflected “issue[s] . . . of performance/knowlattge than the
restriction on the amount of time spent on a keyboard,” and thas%ighing an essential
function of the job is not a reasonable request.” Dkt. 30-1 at 69.

After the Publications Department reviewed the slideshow on March 14, 2012, the head
of that department sent Meegama an email stating that they were “very thsagipim it,
especially after “[they] waited dong to get it.” Dkt. 30-1 at 79. During an April 2012 project

debrief, Hargrove’s team leader stated that it was “a huge black mark fordfree}rdent” and
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that it was “due entirely to [Hargrove’s] fault” in failing to coordinate commation amongtte
various staff who ultimately worked on the project. Dkt. 30-1 at 94.
F. Plaintiff Leaves AARP

Meegama testified at her deposition that, when Hargrove said that she wars in pai
Meegama would offer her the opportunity to take Family Medical Lé&av¢‘FMLA”) leave
“[i]f she needed the rest” or time “to recover.” Dkt-2&t 18 (Meegama Dep. 173). On May 8,
2012, “at the direction of her doctor,” Hargrove took two weeks’ FMLA leave because of her
“worsening arthritis and carpal tunnel syndrome and neuropathic pain of both hands ahd wrist
Dkt. 35 at 13 (Pl.’'s SMF ] 51); Dkt. 34-29. When she returned to work on May 30, 2012, she
provided a note from her orthopedic surgeon stating that “she may start typing fos 2hour
day.” Dkt. 34-31. The next day, Meegama and Franzel met with Hargrove to discusshéhow
saw herself getting the job done with this restriction.” Dkt. 28-2 at 45-46 (Pl.’s Dep. 141-42);
Dkt. 28-3 at 19 (Meegama Dep. 180). Meegama then transferred editorial studies and non-
gualitative research projects back to Hargrove based on their jointly heldtbatigie projects
could be performed within the two-hour typing restriction by using Dragon Rintafbkt. 28-2
at 45-46 (Pl.’s Dep. 141-42); Dkt. 3Dat 5. Meegama statdtht Smoot would also “be
available to provide keyboard assistance” when he returned to work in two days anégedo
Hargrove to let her know if she needed anything in the meantime. Dkt. 30-1 at 5. Agdcordi
Meegama, she also offered for Hargrot@work part time so that she could stay within this
[restriction] and not injure herself further.” Dkt. 28-3 at 19 (Meegama Dep. 180).

Around July 24, 2012, Hargrove received a “Fails to Meet” Rating on her 201geianid-

performance review and was tddg Meegama that she would be placed on a Performance
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Improvement Plad? Dkt. 28-2 at 17-18 (Pl.’s Dep. 75-76); Dkt. 29-1 at 74. The performance
review reflects a continuing disagreement between Hargrove and Meegamaalsauirtce of

the underlying difficulty, with Hargrove asserting that the problem hagtoduct of AARP’s
failure to accommodate her disability, and Meegama stating that the problem wigsosienpf
performance? Dkt. 29-1 at 67—73.

On July 27, 2012, Dr. Rothenberg wrote yet andttéer stating that Hargrove “is
restricted to only work on a computer one hour 3 times a day and she requires the useeof a voi
activated computer and an assistant to help her with excessive lifting of heastg.ObEkt. 34-

32 atl. OnJuly 31, 2012, he provided a further letter stating that Plaintiff was edamnce
had “a significant exacerbation of her tendinitis and carpal tunnel syadramwell as an ankle

sprain that limited her ability to walk. Dkt. 3Bat 1 He further opined that Hargrove needed

12 Meegama wrote a Performance Improvement Plan memorandum on August 2, 2012, that
identified goals for “[s]trategic [r]esearch [e]xpertise”; “[t{jeam [w]ork &dllaboration”;
“[clommunication”; and “[flocus & [d]eadlines.” Dkt. 34-21 at 6lt.also dentified four

projects that Plaintifivould work on during a ninety-day periott. at 67 68.

13 In the employee portion of the evaluation, Hargrove wrote that AARP had “fait[ed]
accommodate [her]... disabilities” and that she hegceived lowevel assignments and
assignments “that required extensive computer use” with only “unreliable akideatis
administrative support. Dkt. 29-1 at 67.

In the employer portion of the evaluation, Meegama wrote that

AARP has made several accommodationsincluding the purchase of .. office
equipment, the provision of administrative support . . ., the extension of
deadlines, the reduction in her workload, and the approval to telecommute as
requested. . . . [N]Jone of the perfante issues identified . have anything to do
with her . .. disabilities .. .. [T]he deficiencies in [Plaintiff's] performance relate
to her strategic and analytical abilities, as well as her communication and
collaboration skills, none of which have anything to do with the amount of time
spent on the keyboard.

Dkt. 29-1 at 70-71. Meegama went on to provide a very negative evaluation of Plaintiff's
performance, stating that Plaintiff had difficulties with strategic thinking, @glle and client
relationships, focus and deadlines, and “adapt[ing] to changing business nigeds.71+73.
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“one-month medical leave for recuperation [in light of] her current medical pretdenh
aggravation of her chronic medical problems and physical therapy for pat tarnel
syndrome.” Id. Hargrove left AARP for a leave of absence, stagrton either July 31 or August
1, 2012. Dkt. 28-2 at 19-20 (PIl.’'s Dep. 76-77).

Hargrove never returned to work at AARP. She was ultimately approved for siorker
compensation benefits based on temporary total disability, retroactive to MayaRd1f@y long-
term disability benefits through AARP. Dkt. 31at 2 (Franzel Decf|Y6—7). She, then,
remained in “inactive status” with AARP and received logign disability benefits until January
12, 2015, when those benefits expired and her inactive stagiadministratively terminated.
Dkt. 28-8 at 3 (Franzel Dep. 65); Dkt. 40at 12 (Franzel Decl. I]13-4).

Meanwhile, on October 17, 2012, Hargrove provided AARP a “Fitness for Duty
Certification” form completed by Dr. Rothenberg, which stated that she cstulth to work
with the restriction of “1 hour computer work daily ([she] tried doing 2 hours at homed- coul
not accomplish that) working ¥z days 5 days per week.” Dkt. 34-34 at 1. On November 19,
2012, Dr. Rothenberg provided another certification, stating that Hargrove “[wa$y slow
improving” and that she could do “computer work 1-2 hours as tolerated 5 days [per] week %2
days.” Dkt. 34-34 at 2. On December 3, 2012, Dr. Rothenberg provided a third certification,
stating that Hargrove could do “2 hours computer work [per] day 5 days [per] week [and] 6
hours work per day” with an “ergonomic office and computer accommodation.” Dkt. 34-34 at 3.
According to Hargrove, although she was “eager to return to work” and tried to do so by
submitting thes certifications to AARP, “AARP informed [her] that [she] could not return to
work.” Dkt. 34-9 at 5 (Hargrove Af[1129, 31);see alsdkt. 3434 at 4. Meegama testified

that, in response to the certifications, she and others at AARP discussed wihett@awas a
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way to make this work,” but determined that Hargrove could not “meet the essentirfsiiod
the job to get [it] done.” Dkt. 34-16 at 23-24 (Meegama Dep. 188-190). When asked whether
Hargrove’s “performance at work [had] anything to do with the refusaldwadder to return to
work,” Meegama replied, “[n]ot that [she] recall[ed]d. at 24 (Meegama Dep. 190). As of
September 23, 2014, Hargrove was “able to do some keyboarding, approximately 2 hours per
day.” Dkt. 34-9 at 5 (Hargrove Aff 30).
G. Thelnstant Suit

Plaintiff filed an administrative complaint with the D.C. Office of Human Rights,
alleging (1) failure to accommodate her disability, (2) hostibek environment, and (3)
retaliation* Dkt. 30-1 at 115-16. The record does indicate how the administrative
complaint was resolved. On July 31, 2013, Hargrove brought suit in the Superior Court of the
District of Columbia, alleging failure to accommodate (Count I), retaliation (AHyand
constructive discharge (Count Ill) in violation of the ADA and the DCHRA. Dkt. 1-1 at 14-16
(Compl. 88 59-72). AARP removed the action to this Court on August 30, 2013, Dkt. 1, and,
after the parties engaged in discovery, moved for summary judgment on August 15, 2014, Dkt.
27-1. The case was randomly reassigned to the undersigned Judge on January 6, 2015.

[I. LEGAL STANDARD

To prevail on a motion for summary judgment, the movamét demonstratéhat there
IS no genuine dispute as to any material fact and the movant is entitlelfjtognt as a matter of
law.” Fed. R. Civ. P. 56(a¥ee Anderson v. Liberty Lobby, Ind77 U.S. 242, 247-48 (1986);

Holcomb v. Powell433 F.3d 889, 895-96 (D.C. Cir. 2006). A fact is “material” if it is capable

14 The record does not indicate when Hargrasiallyfiled her administrative complaint,
which she signed on September 10, 2012. Dkt. 30-1 at 116.
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of affecting the outcome of the litigati, seeLiberty Lobby 477 U.S. at 248Holcomb 433 F.3d

at 895, and a dispute is “genuine” if the evidence is such that a reasonable jungtould

verdict for the non-moving partyesScott v. Harris 550 U.S. 372, 380 (200)iberty Lobby

477 U.S. at 247-4&8Holcomb 433 F.3d at 895. “A party asserting that a fact cannot be or is
genuinely disputed must support the assertion bgiting to particular parts of materials in the
record .. ..” Fed. R. Civ. P. 56(c)(1)(A). “The Court is only required to consider the materials
explicitly cited by the parties, but may on its own accord consider ‘otatgrials in the

record.” Smith v. Lynchl106 F. Supp. 3d 20, 37 (D.D.C. 2015) (quoting Fed. R. Civ. P.
56(c)(3))

The party seeking summary judgment “bears the heavy burden of establishihg that t
merits of his case are so clear that expedited action is justifieakpayers Watchdog, Inc. v.
Stanley 819 F.2d 294, 297 (D.C. Cir. 1987). In considering a motion for summary judgment,
moreover,‘the evidence of the nemovant is to be believed, and all justifiable inferences are to
be drawn in his favor.’Liberty Lobby 477 U.S. at 255%ee #&0 Mastro v. Potmac Elec. Power
Co, 447 F.3d 843, 850 (D.C. Cir. 2006). The non-movant’s opposition, however, must consist
of more tharipse dixitallegations or denials; to join issue with an adequately supported motion
for summary judgment, the opponent must come forward with her own affidavits, deadkrati
or other competent evidence, setting forth specific facts showing thatsleegenuine issuer
trial. Fed. R. Civ. P. 56)csee also Celotex Corp. v. Cattet77 U.S. 317, 324 (1986). That is,
the opponent must provide evidence that would permit a reasonable jury to find in itsSagor.
Laningham v. United States Na®i3 F.2d 1236, 1241 (D.C. Cir. 1987). The Courhis fo
make credibility determinations or [to] weigh the eviden¥élieeler v. Georgetown Univ. Hosp.

812 F.3d 1109, 1113 (D.C. Cir. 2016), but, if the opponewidence is “merely colorable” or “not
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significantly probative,” the Court may grant a walipported motion for summary judgment,
Liberty Lobby 477 U.S. at 249-50.
[11. DISCUSSION

Hargrove #eges claims for failure to accommodate, retaliation, and constructive
discharge in violation of the ADA and the DCHRA. The Court addresses eachrckaim.
Because “[n]eithefPlaintiff] nor the [Defendant] treated [the DCHRA] as requiring an arsalys
different from that required by the [ADA], . . . [the Court] do[es] not separatidyes$the
merits oflher DCHRA claim[s]’ Minter v. District of Columbia809 F.3d 66, 71 n.2 (D.C. Cir.
2015);see alsaVicFadden v. Ballard Spahr Andrews & IngersalLP, 611 F.3d 1, 5-6 (D.C.
Cir. 2010)(treating DCHRA and ADA accommodation and retaliation claims togetkatjadis
v. Dav-El of Washingto)C, 846 F.2d 1482, 1485 (D.C. Cir. 1988) (applying Title VII standard
to DCHRA disabilitydiscrimination claim alleging constructive discharge).
A. Accommodation Claims

Hargrove first alleges that AARP unlawfully refused to accommodate tahildiswhen
Meegama “rejected... out of hand” her February 4, 2011 request to limit her “use [of] the
computer [to] no more than three, one-hour periods per day” and when AARP subsequently
“held firm to this view over the following eighteen months.” Dkt. 34-22 at 3; Dkt. 35 at 22—-23.
Specifically, Hargrove alleges that AARP failed to reasonably accommoddig (er
providing adequate clerical staff support and (2) assigning her to project®mger deadlines

that did not require extensive typifhg).Dkt. 35 at 22—-23. She further asserts that, WsRP

15 On February 4, 2011, Hargrokexuestedour accommodations in support of her need to “use
the computer no more than three one-hour periods in a @gy’[t]ime from theresearch
administrative specialist”; (2) that her restrictions be kept in mind asdine was restructured,;

(3) that she “not be assigned projects with a short turn around that would require . . . long hours
of computer time (i.e. beyond the doctor’s restrictions)”; and (4) that she an& A&F out the
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adequately accommodated her prior to the summer of 2010, she was able to perfosentied es
functions of her job.d. at 19-20.

The ADA requires a covered employer to “mak[e] reasonable accommodatioas to th
known physical or mental limitations ah otherwise qualified individual with a disability ..,
unless such covered entity can demonstrate that the accommodation would impose an undue
hardship on the operation of [its] business.” 42 U.S.C. § 12112(b)(5)(A). “This provision
requires an ‘emloyer [to] be willing to consider making changes in its ordinary work rules . . .
in order to enable a disabled individual to workEaison v. Vance-Cook896 F. Supp. 2d 37,

56 (D.D.C. 2012) (quotingyande Zande v. Wiscons#¥ F.3d 538, 542 (7th Cir. 1995)). The
ADA “expressly recognizes,” for example, “job restructuring’ and ‘gismte or modified work
schedules’ as reasonable accommodatiddsdkyv. Johnson798 F.3d 1096, 1105 (D.C. Cir.
2015), as well as “the provision of qualified readermtarpreters, and other similar
accommodations,” 42 U.S.C. § 12111(9)(B). “To avert summary judgment” on a faiure-
accommodate claim, the plaintiff must adduce

sufficient evidence to allow a reasonable jury to conclude that (i) sheisedded

within the meaning of the [ADA]; (ii) her employer had notice of her disability;

(i) she was able to perform the essential functions of her job with or without

reasonable accommodation; and (iv) her employer denied her request for a

reasonable accommodationtbét disability.

Solomon v. Vilsagk’63 F.3d 1, 9 (D.C. Cir. 201{internal citations omitted)

In its motion for summary judgment, AARP does not dispute that Hargrove is “an

otherwise qualified individual with a disabilityseeDkt. 37 at 1-2—that is, that she is disabled

specifics of compier use on two magazimesues.Dkt. 34-22 at 3. Her brief in opposition to

the motion for summary judgment, however, discusses only the denial of accommoddtions wi
respect to the first and third requeskseDkt. 35;cf. Dkt. 1-1 at 14 (Complf59-60)
(incorporating all factual allegations into failure to accommodate count).
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within the meaning of the ADA and that, “with . . . reasonable accommodation, [she] can
perform the essential functions of the [job],” 42 U.S.C. § 12111(8) (defining “qualified
individual”). Nor does AARP arguthat it lacked notice of Hargrove’s disability or that
providing the accommodations she requested would have posed an undue hardsRigtieit.
although AARP is entitled to raise any of these additional defenses at a lajdodptesent
purposes, AARP’s argument rests exclusively on the contention that it did not dgngueas
requests for various accommodations. According to AARP, “the accommodatibAZ\RA
provided were exactly what Plaintiff requested in her February 4, 2011 memorandum,” and, if
accepted, that fact provides sufficient basis to enter judgment in AARP’s fakbr2 T at

4-7.

Of course, “[a]n underlying assumption of any reasonable accommodation claimn is tha
the plaintiftfemployee has requested an accommodatiochtthe defendantmployer has
denied.” Flemmings v. Howard Uniy198 F.3d 857, 861 (D.C. Cir. 1999). Here, however, the
guestion posed by AARP’s motion for summary judgment is whether it granted or demiefl tw
Hargove’s specific accommodation regtgeesher requests for staff support and assignment-
based accommodations. Dkt. 35 at 22—23. As to the first, it is undisputed that Hargrove
receivedsomestaff support, but Hargrove contends that insufficient support was provided to
reasonably accommodaterh Hargrove concedes that in response to her February 4, 2011
accommodatiomequest, Meegama directed Smoot to prioritize providing clerical assistance to
Plaintiff. SeeDkt. 35 at 33—35. She also offers evidence, however, that AARP made Smoot
availabk to assist Hargrove for only five hours per week, Dkt. 30-1 at 26, and, on at least two
occasions, Hargrove provided Meegama with schedules of the staff supporid-éguirer to

meet deadlines within her restrictions that requested more than fivedi@ssstance per week
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Dkt. 30-1 at 30-31, 38-41. And, although AARP on at least some occasions assigned persons

other than Smoot to provide assistance to Hargseee.g.Dkt. 28-3 at 5, 1012 (Meegama

Dep. 84, 137, 146—3,/Hargrove contends that this was not enough for her to stay within her

doctor’'s recommended restriction on repetitive motion while completing her work, Dktat33-9

(Hargrove Aff. 1 26). At this stage of the proceedings, the Court cannot parsaphiedi

evidence to determine how much clerical assistance was actually provided aneruhveas

adequate to constitute a reasonable accommodation. AARP has not demonstrdterktisat t

“no genuine dispute” that it granted Hargrove’s request for staff support. Fed. R. Civa)P. 56(
As for Hargrove's request for assignmeelated accommodations, there is indeed some

evidence in the record that Meegasaaightto assign Plaintiff to projects better suited to her

condition. Meegama asked Hargrove’s tdaater, for example, not to “overload” Havge in

light of her restrictions on keyboard use, Dkt. 28-9 at 3 (Koppen Dep. 93), and on several

occasions she inquired whether Hargrove’s assignments and workload were, satiiiée

28-3 at 13 (Meegama Def52); Dkt. 30-1 at 97, 99, 110-11. Meegama’s February 23, 2011

response to Hargrove’s request for accommodation, however, gives rise to a gespuiteeafi

material fact with respect to this question. In it, Meegama stated that she could not limit

Hargrove’s time on the computer to three, one-hour periods because Senior Analystsiispend t

majority of their workday on the computer” and because “deadlines are ofteregotiable.”

Dkt. 34-22 at 4. She further stated that she could not “limit [Hargrove’s] projectsytthoske

with longer due dates as the position require[s] .. . incumbents [to] respond in a timely

manner to non-negotiable deadlines.” Dkt. 34-22 at 4. Moreover, according to Hargrove, when

she reiterated her request for accamdations in October 2011, Meegama responded “that she

had not approved the accommodation when [Hargrove] had asked for it in Februaryaad . .
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not doing so now.” Dkt. 34-9 at 4 (Hargrove Aff. { 24). These responses provide some
evidentiary support for Hargrove’s contention that her requests for these accdransodare
refused.

AARP offers several responses. It points to evidence, for example, that, tespite
language in her February 23, 2011 email, Meegama did take Hargrove’s conditiorcauntac
when making assignments. Yet, even acceptingethdence, the fact that Meegartaimes
took Hargrove’s condition into account when making assignments does not conclusively or
indisputably show that AARP in fact granted Hargrove’s request for this accomamdaAti
reasonable py could conclude, for example, that Meegama viewed adjustments to Plaintiff's
assignments as something to be handled @addrocbasis as convenience permitted, rather than
as part of a grant of a standing accommodation of a disability pursuant to &dfekDA
obligations.

AARP further arguethatMeegama’s “initial denial” simply reflected hesmporary,
mistaken belief that Plaintiff was requesting a limitation on computer use, aopp@s
limitation on repetitivemotion activity. SeeDkt. 27-1 at 7 n.5. But, AARP’s reliance on
Meegama’s deposition testimony about what she meant does not foreclose/elargontrary
reading oMeegama February 23, 201&mail. And, in fact, there is evidence in the record
from which a reasonable jury could conclubdat Meegamalid understand Hargrove’s requested
accommodation as directed at typing, and natlatomputer use—including use of the Dragon
Dictation software See id(stating that “the wording in her doctor’s certificate . . . referred to a
limitation on repetitivenotion activity only”);see alsdkt. 28-9 at 3 (Koppen Dep. 93)
(teamleader’s testimony that Meegama asked her not to “overload [Plauitifiivork because

... for periods of time she can’'t use the keyboard”); Dkt. 30-1 &2¢mail exchange
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betwe& Meegama and Plaintiff about whether time spent using Dragon Dictation countst agai
threehour time limit). Meegama’s response to Plaintiff's request for accommodations,
moreover, suggests that she viewed assignnedstied accommodations as incompativith
the essential functions of Plaintiff's job. That, however, is not the ground for syrjudgment
that AARP advances in its motion. As to the ground that it does advdnaeitgrantedall of
Hargrove’s requests for accommodatiorteere remain idputed questions of material fact. Itis
the roleof the jury, and not the Court, to weigh the conflicting evidence and the credibilitg of
witnesses on this issu&eeWheeley 812 F.3cat 1113.

Finally, AARP argues that it reasonably accommodbi@ajrove by providing a series
of other accommodations t@han ergonomic assessment, varipieces obffice equipment,
an updated version of Dragon Dictation, “offering [Hargrove] leave and the abilit/ttogart-
time status; and... allowing [Hargrove] to telecommute periodically.” Dkt. P&t 78.
Hargrove does not dispute that these accommodations were provided. Dkt. 35-1 at 4 Pl.'s SM
1 23). Rather, she contends that they are irrelevant because the question isthet AkRRP
provided some accommodation to [her], but whether [it] properly denied the accommodadtion tha
[she] sought.” Dkt. 35 at 31.

Neither party is entirely right. AARP argues “[a]n employer is not meglio provide
an employee that accommodation he requests or prefers, the employer need cadygonme
reasonable accommodation Aka v. Washington Hosp. Gtd.56 F.3d 1284, 1305 (D.C. Cir.
1998) (quotingGile v. United Airlines, In¢.95 F.3d 492, 499 (7th Cir. 1996)). AARP is, of
course, correct that it was not required to accept each and every one of Hargropesed
accommodations simply because Hargrove proposed them. But, absent a showing of “an undue

hardship,’id. at 1303(quoting 42 U.S.C. 8 12112(b)(5)(A)), it was required to reasonably
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accommodate her disability. The fact that AARP adopted some of Hargrove’sgatopos
accommodations does not prove that it reasonably accommodated her disability. oK&iR
no argument, for example, that the office equipment, dictation software, andeflexitk
schedule met the statutory requirement, and, to the extent it suggests thattbes@odations
were sufficient, that argument is not supportedibgisputedacts.

Hargrove, for her part, also mischaracterizes the relevant test. She is ttatract
summary judgment, courts generally assess whether the employer dexasdreable request
for accommodation with respect to the particular request allegedly denkeat, thein asessing
whether the employer’s conduct was, in the aggregate, reasosagee.g Solomon763 F.3d
at 12 (weighing whether Plaintiff's challenge to the denial of a flexible sdeezlurvived
summary judgment without considering her additional requests that “may haveteswled as
alternative or temporary accommodations, or as complements to the flexddieilech Faison
896 F. Supp. 2d at 59 (rejecting, absent an explanation of the denial of the specific request,
defendant’s argument that “even if Faison had made appropriate requests for adatomm
[defendant] made sufficient [other] efforts to reasonably accommodate abilitles”). But her
assertion that the other accommodations that AARP made are wholly irretevantXDA
claim is painly incorrect. As explained above, an employer is required to provide reasonable
accommodations, but not necessarily those that the employee initiallytestjugse Akal56
F.3d at 1305. “In order to determine the appropriate reasonable accommodation, theremploye
may need to ‘initiate an informal, interactive process’which . . . ‘should identify . . . potential
reasonable accommodations . . . Faison 896 F. Supp. 2d at 57 (quoting 29 C.F.R.
8 1630.2(0)(3)). That process is‘flexiblegive-andtakeé between employer and employse

that together they can determine what accommodation would enable the employeete conti
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working.” Ward v. McDonald762 F.3d 24, 32 (D.C. Cir. 2014) (quotiB&§OC v. Sears,
Roebuck & Cq.417 F.3d 789, 805 (7th Cir. 2005)The record reflects that AARP did make
significant efforts to engage in this process.

Despite these efforts, the Court cannot conclude that AARBh&bgs substantial burden
at the summary judgment stage to show either that there is no gdisgnte of fact that it
granted all of Hargrove’s requests or that its denial of some of her reqassissified. AARP
has not profferedndisputecevidence that the specific accommodations that Hargrove alleges
were improperly deniedfurther staff suport, longer deadlines, and assignments that required
less typing—were actually provided; that any further requests that Hargrove mayniade
were unreasonable; or that the accommodations that Hargrove agrees thatradB&dpvere
sufficient. Moreover, although the record reflects that Hargrove’s conditiproved with the
accommodations that she received at the end of 2@¢l.g, Dkt. 30-1 at 24—-25it also
reflects that Hargrove suffered subsequent relapses and made subsequestfogquest
accanmodationseeg e.g, Dkt. 30-1 at 38; Dkt. 34-29; Dkt. 34-33. Finally, even if AARP had
moved for summary judgment on the ground that it denied only unreasonable requests,
“[d]etermining whether a particular type of accommodation is reasonatienimaeny a
contextual and faespecific inquiry.” Solomon763 F.3d at 9. For this reason, “[i]t is rare that
any particular type of accommodation will be categorically unreasonable a@i$ea of law.™
Doak 798 F.3d at 1105 (quotirplomon 763 F.3d at 10

AARP might ultimately be able to show that it, in fact, granted all of Hargroggisessts
for accommodation. For purposes of summary judgment, however, the Court cannot conclude

that the record is devoid of any contrary evidence and that no reasonable juryrazbthetf
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AARP declined to adopt significant accommodations that Hargrove sought. AARE&rfor
summary judgment as to Count | is, accordingly, denied.
B. Retaliation Claim

Hargrove also alleges that, in response to her February 2011 request for adatioms,
AARP unlawfully retaliated against her by “subject[ing] [her] to iasiagly harsh working
conditions that exacerbated [her] medical conditions” and by giving he “a pogreauid-
performance evaluation.Dkt. 1-1 at 14 (Compl. 1 62-6%.

It is unlawful under the ADA for a covered employer to “coerce, intimidateatén, or
interfere with any individual in the exercise or enjoyment of, or on account of his leaviag
exercised or enjoyed, . any right granted or protectég [the ADA].” 42 U.S.C. § 12203(b).
In considering an ADA retaliation claim based on circumstantial evidéme€ourt must “use
the burden-shifting framework established by the Supreme Couitionnell Douglas Corp. v.
Green 411 U.S. 792 (1973).'Smith v. District of Columbjat30 F.3d 450, 455 (D.C. Cir.
2005). Under thadramework

the plaintiff must establish the three elements of a prima facie taswlmation:

first, that she engaged in protected activity; second, thaiwvslsesubjectedo

adverse action by the employer; and third, thate existed a causal link between

the adverse aicin and the protected activitySuch a showing raisesrebuttable
presumgion of unlawful discriminatiorand shifts to the defendant the burden to
rebutthe presumption by asserting a legitimate,-dmtriminatory reason for its
actions. If the defendant does sithe McDonnell Douglasramework disappears,

and [the Court] must decide whether a reasonable jury could infer intentional

discrimination from the plaintif§ prima facie case and any other evidence the

plaintiff offers to show that the actions wefeetaliatory] or that the non
[retaliatory] justification was pretextual.

16 Hargroves brief in opposition to the motion for summary judgment also refers to AARP’s
“[r] efusal to[p]ermit [her] to[r]eturn to [w]ork” following her FMLA leave as “[dtaliatory.”

Dkt. 35 at 39.“lt is well established,” however, “that a party may not amend its complaint or
broaden its claims through summary judgment briefirtlgaynes v. Navy Fed. Credit Unids2

F. Supp. 3d 1, 8 (D.D.C. 201dinternal quotation marks and alteration omitted)
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Id. (internal quotation marks and citations omitted). Here, AARfReshat Hargrove’s
retaliation claim fails because (1) she did not suffer an adverse employtentaand, (2) even
if she did, “she cannot prove that her request for accommodation was tier*lwatise of the
alleged adverse employment actions.” Dkt123t 8. Hargrove does not directly respond to
either argumentSeeDkt. 35. But “a district court must always determine for itself whether the
record and any undisputed material factsifpgranting summary judgmefit.Grimes v.
District of Columbia 794 F.3d 83, 95 (D.C. Cir. 2015) (quotiidg at97 (Griffith, J.,
concurring).

1. Performance Evaluation

AARP is entitled to summary judgment on Hargrove’s retaliation claim to the extent the
claim posits that Hargrove’s post-February 2011 performance evaluationsuterstnaterially
adverse action. To be sure, “[a]dverse actions’ in the retaliation context passia broader
sweep of actions than those in a pure discrimination claim,” and, in particular, neéaffiect
the terms and conditions of employmentBaloch v. Kempthorné&50 F.3d 1191, 1198 n. 4
(D.C. Cir. 2008) (quoting@urlington N. & Santa Fe Ry. Co. v. Whi&l8 U.S. 53, 64 (2006)).
But, even under the “broad[ineaningof “adverse action” applicable in retaliation casthe
plaintiff must still be able to show thata'reasonable employee would have found the
challenged action materially adverseld. (quotingBurlingtonN., 548 U.S. at 68). As the D.C.
Circuit has held, this means that “performance reviews typically coestitiverse actions only
when attached to financial harms,” such as evaluations that “could affect [theyeepl
position, grade level, salary, or promotion opportunitidd.”at 1199;see alsoRamsey v. Monjz

75 F. Supp. 3d 29, 53 (D.D.C. 201%yrner v. United States Capitol Police B883 F. Supp.
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2d 98, 107-08 (D.D.C. 2013)aylor v. Mills 892 F. Supp. 2d 124, 142 (D.D.C. 20IRgylor v.
Solis 571 F.3d 1313, 1321 (D.C. Cir. 2009).

Here, Hargrove alleges that she received “a pooryeat performance evaluation” in
retaliation for her “request for accommodation of her disabilities . . . in Feli2Qady” Dkt. 1-1
at 14(Comg. 11 6263). That evaluation, however, does not meet the standard articulated by
the Court of Appeals for finding adverse action in a retaliation case. AMRR a declaration
from its Human Resources Business Partner, Bamzel, explaining that “[a]t AARP,
employees receive both myear and yeaend performance reviews. Thed-yearperformance
reviews do not have any effect on an employee’s grade or salaryatiftgs on thenid-year
performance reviews are superseded .bythe yeatend performance reviews.” Dkt. 31-1 at 1
(Franzel Decly 1). Hargrove offers no countervailing evidence on this point, and the Court’s
own review of the record finds non8eeDkt. 37. Inded, even if Hargrove had alleged that her
yearend evaluation was also a product of retaliation, there is no evidence thetdeeogsalary
was adversely affect by any of her evaluations. To the contrary, Harghowitted evidence
that she receivedraeritpayincreaseand incentive paymenter her 2011 performance. Dkt.
34-15 at 28.

2. Working Conditions

Hargrove’s further allegation that she was subjected to “increasinglly inarking
conditions” in retaliation for her February 2011 request for accommodations farettero b
Dkt. 1-1 at 14 (Compl. 1 63). The complaint fails to identify which working conditions
Hargrove contends were imposed in retaliation for her request for accononeddn its
motion for summary judgment, however, AARP parses Hargrove’s depositionaegtand

concludes that the allegedly “harsh working conditions” involved the projects to whigkashe
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assigned, Meegama'’s failure to stop other employees from undermining Rlgiagfjama
speaking to her harshly, another staff member being removed from publications work, and
negative performance evaluations. Dkt. 27-1 at 9. Defendant then priegdesate, non
discriminatoryexplanations with respect to each condition it identifies, with supporting citations
to the record.SeeDkt. 27-1 at 13-15.

In the ordinary case in whiclatt employee has suffered an adverse employment action
and an employer has asserted a legitimatedmgriminatory reason for the decisjoBrady v.
Office of Sergeant at ArmS20 F.3d 490, 494 (D.C. Cir. 2008), “the only [remaining] question
[would be] the ulimate factual issue in the casfretaliation]vel non” Jones v. Bernank&57
F.3d 670, 678 (D.C. Cir. 2009) (internal quotation marks omitted). Hargrove’s brief in
opposition to the motion for summary judgment, however, does not address the conditions
identified in AARP’s motion, and she offers no argument or citation to evidence purgorting
show that AARP’sasserted legitimate, naetaliatory justifications were pretextugdeeDkt.
35. Nor has the Court’s own review of the record identified evidence from which a fglasona
jury could conclude that AARP harbored a retaliatory animus. Rather, the undispidtence
indicates that AARP readily agreed to make a number of signtfeccommodatiorsincluding
providing the ergonomic assessment, purchasing vapieass obffice equipment, obtaining
an updated version of Dragon Dictation, offering Plaintiff leave andtipaetstatus, and
allowing her to telecommute periodical@kt. 28-1 at 78 (Def.’s SMF  3—26) Dkt. 35-1 at 4
(Pl.’s SMF | 23)}-and that it also made at least some effort to provide staff support and to adjust
her assignments, Dkt. 28-3 at 13 (Meegama Dep. 152); Dkt. 30-1 at 97, 99, 110. A dispute
subsequently arose as to whether further mocodations were warranted or required, but that is

insufficient for a reasonable jury to conclude that Defendant retabgeadst Plaintiff in
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violation of the ADA. “[T]he denial of a request for accommodation” does not by “gapliort
a claim of regliation based on the requesEtoydv. Leg 968 F. Supp. 2d 308, 334 (D.D.C.
2013). Ifit did, “then every failuree-accommodate claim would be doubledd. Here,
Plaintiff has failed to adduce sufficient evidence to sustain a retaliation disiinct from her
failure-to-accommodate claim.

Yet, even putting all of this aside, Hargrove’s retaliation claim would still failussca
most, if not all, of the allegedly “harsh working conditions” she identified in her deposib
not meet the test fdadverse action.” As explained above, the poor performance evaluations
that Hargrove eventually received do not constitute adverse sicsioce they did not result in
any financial harm (or any other concrete injury). Likewise, the othargjated citicisms and
behavior that she identified lacked the “requisite level of regularity orisguerrise to
constitute material, adverse actiddaloch 550 F.3d at 119%ee also Hussain v. Nicholson
435 F.3d 359, 366 (D.C. Cir. 2006) (recognizing claim of retaliatory hostile work environment
where employee was “subjected to ‘discriminatory intimidation, ridicule, and insutff such
‘sever[ity] or pervasive[nesgdd to alter the conditions of [his] employment and create an
abusive working environment™ (quotirtgarris v. Forklife Sys., In¢510 U.S. 17, 21-22
(1993)). The criticisms that were contained in the email exchanges pertaining tesbaréh
Review Projectsee, e.g.Dkt. 30-1 at 5, 63, 67-69, 7Zpr example, reflect “jobelated
constructive criticism” rather than abusive comments that could be constru¢aliatorg,
Baloch 550 F.3d at 1199. igilarly, Hargroves complaints regardindie projectgo which she
was assignedfter requesting an accommodationraht clear théadverse actions” hurdlas
any changes ARP made to Hargroveassignmentsiere notaccompanied by a drop in pay or

anyother concrete harmSeeStewart v. Eans 275 F.3d 1126, 1135 (D.C. Cir. 2002) (noting in
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a retaliation casthat the"D.C. Circuit has held that minor changes in woekated duties or
opportunities do not constitute an actionable injury unless they are accompameaaebytser
adverse change in the terms, conditions orilpges of employmetfit; see also Mungin v.
Katten Muchin & Zavis116 F.3d 1549, 1557 (D.C. Cir. 1997) (agreeing wattmér circuits
[that] have held that changes in assignments or weddted dutieslo not ordinarily constitute
adverse employment decisions if unaccompanied by a decrease in salary orwatkamgey.
In the absence of arfpbjectively tangible harh Allen v.Napolitanq 774 F. Supp. 2d 186, 200
(D.D.C. 2011) (quotation marks omittethe Court cannot conclude that feasonable
employee would have found the” change in work assignmemasetially adversé Baloch 550
F.3d at 1198 n.4quotingBurlingtonN., 548 U.S. at 68

AARP’s motion for summary judgment as to Count Il is, accordingly, granted.
C. Constructive Discharge Claim

Finally, Hargrove alleges that AARP constructively discharged her pyd%img] . . .
work conditions that ...require[d] her to exceed her medicaityandated restrictions on
keyboarding” and “that were so intolerable that a reasonable person would havenfetlled to
resign.” Dkt. 1-1 at 15 (CompHN1166, 69). She further alleges that AARP “refused to permit
[her] to return to work following a medical leave unless [she] agreed to aband@ybhest for
accommodation.”ld. 1 68.

AARP argues that Hargrove’s constructive discharge claim cannot survive summary

judgment for several reasotsFirst, AARP argues that Hargrove’s claim for constructive

7 In addition to the arguments discussed below, AARP argues that Hargrove'stfailure
accommodate claim cannot be sustained and that, as a result, her construttargelicdaim
must also failDkt. 27-1 at 22—-23; antthatHargrove, in fact, never resigned, at 25. Given the
Court’s conclusion that Hargrove’s failure to accommodate claim survives syrjudgment,
see suprgp. 26—27, the Court need not consider the first of these arguments. AWRBS A
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discharge under the DCHRA is barred by the statuliengftions. Dkt. 271 at 20-22.As
AARP further explains, the DCHRA provides that “[a] private cause of action [underathee]
shall be filed in a court of competent jurisdiction within one year of the unlavsiminatory
act[.]” D.C. Code § 2-1403.16(aee also Hammel v. Marsh US%., 79 F. Supp. 3d 234,
238-39 (D.D.C. 2015). Here, Hargrove alleges that she was constructively terminaigd on J
30 or 31, 2012, when she worked her last day at AARP. Dkt. 28-2 at 19—-20 (PI's Dep. 76-77).
According to AARP, Hargrove did not file this lawsuit until August 22, 20approximately
three weeks after the otyear statute of limitations expired. Dkt.-27t 20. Hargrove, in turn,
simply fails torespond to this argumengeeDkt. 35. That omission is surprising because
AARP is apparentlyncorrect. The action was originally filed in the Superior Court and was
removed to this Court on August 30, 2013. Dkt. 1 at 3. The notice of removal, moreover, asserts
that the complaint waservedon AARP on August 2, 2013—twenty days before AARP now
asserts the action wéked. I1d. at 2. And, most significantly, the copy of the complaint attached
to the notice of removal bears a “receivedhgbarom the Superior Court dated July 31, 2013.
Dkt. 1-1 at 3. Assuming that date stamp is correct and that Hargr@s not constructivel
terminated until July 31, 2012largrove’s constructive discharge claim is timely. Although it is
possible that Hargrove left AARP a day earlier, thus raising additional@pgstlating to the
statute of limitations, AARP ha®nhcarried its burden on this issue for purposes of summary
judgment.

Second, AARP argues that Hargrove’s ADA claimdonstructive discharge is bad

because she failed to exhaust her administrative remedies. Bkat2I®P—-20. AARP is correct

concedes, Hargrove’s employment Wadministratively terminatédn January 12, 2015, Dkt.
40-1 at 12 (Franzel Decl. 111 4), thus mooting AARP’s contention that Hargrove “is still an
AARP employeé, Dkt. 27-1 at 25.
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that, before bringing suit under the ADA, a plaintiff is required to exhaust heniathative
remedies.See Carson v. Sii78 F. Supp. 2d 85, 92-93 (D.D.C. 20HElI)is v. Georgetown

Univ. Hosp, 631 F. Supp. 2d 71, 75 (D.D.C. 2008G)pta v. Northrop Grumman Carpi62 F.
Supp. 2d 56, 58 (D.D.C. 2006). Here, Hargrove filed a charge with the D.C. Office of Human
Rights, and, pursuant to the governing EEOC regulations, requested that the cliillegk be

with both the EEOCand theDCOHR 8 Dkt. 304 at116. According to AARP, however, that
charge was insufficient because it did not include a claim for construcsicfeadge but, instead,
alleged only a failure to accommodate, imposition of a hostile work environment, aratiogtal

Id. at 115-16.

The Court is, once again, hampered in assessing this defense by the fact tleteHargr
wholly ignores the issue in her opposition bri8eeDkt. 35. And, the Court’s task is further
complicated by the fact that “Distrigijudges in this Circuit have not agreed” whether,
following the Supreme Court’s decisionNational Railroad Passenger Corp. v. Morg#&36
U.S. 101, 114 (2002), a plaintiff alleging violation of the federal antidiscriminatios is
required to exhaust administrative remediéb wespect to each “discestic{] of
discrimination.” Rashad v. Wash. Metro Area Transit Aug45 F. Supp. 2d 152, 166 (D.D.C.
2013). Historically, the D.C. Circuit permitted a Title VII plaintfand by implication, an
ADA plaintiff, see42 U.S.C. § 12117(apahlman v. AmAss'n of Réired Peisons(AARP) 791
F. Supp. 2d 68, 74 (D.D.C. 2011) (noting tA&A “incorporates” Title VII procedures)—to

bring a lawsuit asserting claims that were admirtistely exhausted or that weréke or

18 When a charge of disabilityiscrimination is filed witithe DCOHR pursuant to its work-
sharing agreement with the EEOC “and the charging party requestisettdtarge be presented
to the [EEOC], the charge [is] deemed to be filed with the [EEOC]” after graesd period of
time. 29 C.F.R. § 1601.13.
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reasomblyrelated to the allegatiohsontained inthe administrative complaint or that greaut
of such allegation$,Park v. Howard University71 F.3d 904, 907 (D.C. Cir. 1996) (quoting
Cheek v. W. &. Life Ins. C9.31 F.3d 497, 500 (7th Cir. 1994)). Morgan, however, the
Supreme Court consded the related question whether “acts that fall outside of the statutory
time period for filing [administrative] charges” with the EEOC “are actionabhteuTitle VII,”
536 U.S. at 108, and concluded that “[e]ach incident of discrimination . . . cbestt separate
actionable ‘unlawful employment practitér purposes of Title VII's procedural requirements,
id. at 114. Since that decision, “[m]gatiges in this district have held that plaintiffs alleging
discrete acts of discrimination . . . ‘must exhaust the administrative precesdless of any
relationship that may exist between those discrete claims and any otRashdd 945 F. Supp.
2d at 166 (quoting@oleman-Adebayo v. LeayiB26 F. Supp. 2d 132, 137-38 (D.D.C. 2004)
“although a handful of decisions have continued to apply the ‘reasonably relatédAeiagzai
v. Broad. Bd. of Governor2016 WL 471274at *6 (D.D.C. Feb. 8, 2016

The Court is convinced that the “reasonably related” rule “no longer reflectatbet
the law.” ColemanAdebay 326 F. Supp. 2d at 137. AMorganadmonishes, discrete acts of
discrimination “are not actionable if time barred, even when éineyeléed to acts alleged in
timely filed charges.”Morgan, 536 U.S. at 113. More generally, that rule reflects the notion
that the procedural requirements of TitleAdand the ADA—must be assessed on a cldiga
claim basis and that satisfaction of the procedural requirements for a “rglatg[df
discrimination is insufficient, except in those cases in which the “very naititbe claim
“involves repeated conduttMorgan 536 U.S. at 114-15. For these purposes, moreover,
“[d]iscrete acts” include actionstsh as termination, failure to promote, denial of transfer, or

refusal to hire.”ld. at 114.
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Applying these principles here, one of two conclusions follows—neither of which
permits the Court to sustaihe ADA claim inCount Il of Hargrove’s complaint. The Court
might, on the one hand, conclude that Hargrove’s claim for construtiseearge is not distinct
from her claim for failure to accommodate. Rather than stating a-akane claim, it merely
asserts the full extent of the injury that Hargrove alleges she suffeeetkault of AARP’s
alleged failure to accommodate her disability. And, indeed, there is support for comtthas
“constructive discharge is not an independent clair@mme) 79 F. Supp. 3d at 245-46. So
understood, the claim “must be dismissed because [it fails to state] an indepaunderdfc
action.” Id. at 245. But, on the other hanfithe claim is viewed as distinct from Hargrove’s
claim for failure to accommodate, it must be dismissed for failure tauskh&ither way,
however, the Court must dismiss Hargrove’s ADA claim for constructive dgeha

This, then, leaves Hargrove’s parallel DCHRA claim for constructive a@igeh Under
D.C. law, “[a] constructive discharge occurs when the employer deliberatksmarking
conditions intolerable and drives the employee into an involuntary gloigher v. Sibley Mer’
Hosp, 826 A.2d 362, 372 (D.C. 2003) (internal quotation marks omitted). According to AARP,
Hargrove has failed to meet her burden on samrjudgment of identifying evidence that would
permit a reasonable jury to conclude that AARP “deliberately” made her wartindjtions
intolerable for the purpose of forcing Hargrove to quit. Dkt. 27-1 at 22. The Court agrees.
Hargrove’s opposition brief does not even attempt to identify any such evidencee &wlit,
in its own review of the record, has been unable to do so. To the contrary, as explained above,
the record reflects that AARP made significant efforts to accommodat&aersuprgp. 5, 8,
22-24. Hargrove may ultimately be able to prove that AARP could reasonably have done more

to accommodate her disability, but, even if she can do so, that would not come close to showing
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that AARP intentionally created intolerable working conditions for HargrovefaAas the
Court can discerr-and as far as Hargrove'’s opposition has shotrere is no factual basis for
that contention.

Finally, Hargrove complaint asserts that “AARP refused to permit [Hae@to return to
work following a medical leave unless she agreed to abandon her request for accoomiioda
Dkt. 1-1 at 15 (Compl. 1 68), and her opposition brief asserts that “AARP has insisted to this
very day that Dr. Hargrove cannot return to work,” Dkt. 35 at 40. Unlike Hargrove’s dontent
that AARP deliberately created an intolerable workplace, this contention finds some sapport
the record.See, e.g.Dkt. 349 at5 (Hargrove Aff. §29); Dkt. 34-16at23—24(Meegama Dep.
186—-90) That, however, is not a “constructive discharge” claiins a claim that she was, in
fact, terminated because of her disability. Although arguably redundant wighoMels claim
for failure to accommodate, the Court will deny AARP’s motion for summary judgoment
Court Il to the extent that claim is construed in this narrow manner.

The Court, accordingly, grants AARP’s motion for summary judgmwithtrespect to
Count lll, except to the extent that count alleges that AARP terminatedodargecause of her
disability.

CONCLUSION

For the reasons stated above, the CO&fl ES AARP’s motion for summary judgment
with respect to Hargrove’s accommodation claim, CouBRANTS AARP’s motion with
respect to Hargrove’s retaliation claim, Count I, @RANTSin part andDENIES in part
AARP’s motion with respect to Hargrove’s constructive discharge claims, @buiithe parties
shall appear for a status conferenoeOctober 5, 2016, at 10:30 a.m. in Courtroom 21.

SO ORDERED.

37



/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date:September 9, 2016
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