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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MANU KENNEDY,
Plaintiff,
V. CaseNo. 13cv-01384 (CRC)
DISTRICT OF COLUMBIA,

Defendant

MEM ORANDUM OPINION AND ORDER

The District of Columbia’s fire department maintains a policy rewquiris firefighters to be
cleanshaven so that their respirators wil fit properly. Manu KennedgrradrD.C. firefighter,
refused to complywith thatpolicy because he hasskin condition that lead to irritation and
infection when he shaves totsely After thefire departmentienied his request for @xemption
from the shaving policy and disciplined him for his noncomplia iéennedyfiled suitagainst the
District andassociatedfficials and agencies. He alleg@8 counts ofdisabilty discrimination,
racial discrimination,failure to accommodatenedicalprivacy violations,and retaliation though he
lateragreel to withdrawseveratounts The District movedto dismissmost ofKennedy’sclaims,
particularly those related to hadlegations ofiisability discrimination and faiure to accommodate,
contending thaKennedy’s condition did not qualify asdisability underapplicable law The Court
agreedconcludng that Kennedy’s claim should be evaluated underdlzively narrondefinition
of “disability’ in place prior tadhe Americans with Disabilities AchAmendments Ac{’‘ADAAA”)
because the allegedly discriminatory conduct tplake before the new law wentinto effaotd
Kennedy’s subsequentquests thahe fire departmenteverse itanitial decisiondid not create

new instanceof discrimination Mem. Op.7-9 ECF No. 21
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Kennedy nowasks the Court to reconsider dscision repeating hisarguments thahe
ADAAA defintion should govern the Court’'s analyisBecausde fails to reference any
intervening factual or legal developments show that the Court misapprehended controling, law
the Courtwill deny his motion to reconsidethe meritsof its previous decisionAlternatively,
Kennedyrequestghat the Courpermit him to pursue anterlocutory appealn orderto clarify a
controling question of lawwhether a claim based on accommodationmrequest renewed after the
effective date of the ADAAA, but originally made before that date, should beagedIbased on
the new defintion ofdisability’ or the prevaiing premendment interpretation of the statute
Becausémmediate resolution of #hquestion could well conserve digant time and resources,
andbecause Kennedy has identified a substantial ground for difference of opinion issudisthe
Court will permit Kennedy to pursue an appeal of its interlocutory ardder 28 U.S.C8§ 1292(b).

l. L egal Standard

Under Federal Rule of Civi Procedure 54(b), any order or decision that iinat a
judgment tay be revised at any time before the entry of a judgment adjudicatiite alhims and
all the partiesrights and liabilities’2 Courts grantmotions for reconsideration of interlocutory

ordersonly “as justice require%. Shea v. Clinton 850 F. Supp. 2d 153, 157 (D.D.C. 201@)oting

1 Kennedy also asks the Court to reconsider its dismiggtilout discussion” of his claims under

42 U.S.C. 8§ 1983Pl.’s Mot. Alter or Amend J7. Heignores thatach ofthese counts was

withdrawn orturned on whether he had a cognizable “disability,” the central topic of th&Cour
opinion. SeeMem. Op.5 n.2 (noting thaKennedy hadigreedo withdraw severalklaims for the
reasons Defend#sstatedandthatthe Courtwould therefore dismiss Count 4#‘which

Defendnts disputed on the same basiss wel. Kennedy furtherequestseinstatement of all

counts “that allegedetaliation in violation of the ADA and ADAAA Pl.’s Mot. Alter orAmend

J. 6. Only Counts 15 and 16, respectively, alleged retaliation under the ADADAAA. But the
Court did not dismiss Count 15 in its Memorandum Opinion, and it properly dismissed Count 16 a
“redundant to Kennedy's claims under the ADA.” MeDp. 6.

2 Although Kennedy moves for reconsideration under Rule 59¢bizh concernshe alteration and
amendment of final judgment#he Court will considethis motion mder Rule 54(b) becauge
previous opinion“adjudicate[d] fewer than all clainispreented Fed. R. Civ. P. 54(b).



Hoffman v. Dist. of Columbia681 F.Supp.2d 86, 90 (D.D.C2010) (internal quotation marks

omitted) While courts enjoysignificant discretion undeRule 54(b) “in order to promote finality,
predictabilty andeconomy of judicial resources,” they generally should not revisit prior
interlocutory decisions ih the absece of extraordinary circumstances such as where the inttial
decision was clearly erroneous and wowlkk a manifest injusticé. Id. at 15758 (quoting

Pueschel vNat'l Air Traffic Controllers Assn, 606 F.Supp.2d 82, 85 (D.D.C2009) (internal

guotaion marks omitteld In deciding whether “justice requires” reversal of its prior interlogutor
order, a court considers whether it

[1] patently misunderstood a party, [2] has made a decision outside the adversaria
issues presented to the Court by the parties, [3] has made an error not of reasoning
but of apprehension, or [4] whe[ther] a controling or significant change in the law
or facts [has occurred] since the submission of the issue to the Couirt.

United States v. Slougl61 F. Supp. 3d 103, 107 (D.D.C. 2014) (quoSiggh v. George

Washington Univ. 383 F. Supp. 2d 99, 101 (D.D.C. 2005 motion for reconsideration should

therefore be denied “when it merely asserts ‘arguments for reconsiddthat] the court has

already rejected on the merits.BEG Inws., LLC v. Alberti, 85 F. Supp. 3d 548 (D.D.C. 2015)

(alteration in original)(quoting McLaughlin v. Holdey 864 F. Supp. 2d 134, 141 (D.D2ZD12))

1. Analysis

A. TheMerits of the Court’s Decision

The ADAAA did not become effective until January 1, 2009 and doeappbt

retroactively. SeeLytes v. D.C. Water & Sewer Auth672 F.3d 936, 9392 (D.C. Cir. 2009)

Thus, if “the conduct at issue preceded [A®AAA] , the preamendment standards ta@enine

liability govern” Kapche v. Holder677 F.3d 454, 460 n.7 (D.C. Cir. 2012) (cttibgtes 572 F.3d

at939-42). Kennedy requested an accommodation forchisdition on July 10, 200&nd on July

31, 2008 filed a charge of discrimination with the Equal Employment Opportunity Coliomiss



(“EEOC”) alleging discrimination on the basif race and diséity. Compl. 17-8, 124-31. Both
of those events obviously predated the effective date of the ADAAA. However, Kennedy
continued taequest an accommodation for his s&endition over the next feyearsand he
regularly amendedhis initial EEOC charge to reflect these renewed requddts19-17.
Kennedyhas describetlis additional requests applicatims to reconsidea previous adverse
decision. Seeid. 1178 (“[O]n or around March 17, 2009, Mr. Kennedy reiterated his request for
accommodation for his PFB.'|§f. 1192 (“On or around October 8, 2009, Mr. Kennedy restated his
request for a reasonablecmmmodation of being permitted to maintain 1/8 of aninch of facial
hair.”); Pl’s Reply Supp. Mot. Alter or Amend J. 1 (claiming that Kennedpewed his request
for reasonable accommodation for his disabilty” following the ADAAA’ssage).

Kennedyarguel that becaus¢hese renewals and amendmetoisk place after January
20009, his claimshould be evaluated under thBAAA’s more expansive defintion ofdisability.”
The Court disagreed. Acknowledging th#ie'D.C. Circuit has nansweredhe specific question
of when a claim accrues undiie 2008 ADA amendments,the Court reasoned based®umpreme
Court precedenin the statutef-limitations contextand caséaw from other circuits that a
“plaintiff’s subsequentequests o& defendanito rewverseits discriminatory decision dofjot create
anew instanceof discrimination.” Mem. Op8—Q The Court noted that “fijthey did, it would
effectively eliminate any time constraints on such claims, as @fplaiould simply make a new
request—evenif he knew it would be deniedin order to circumvent the naetroactivity of the
ADA amendments. Id. at 9.

Kennedy nowargues that the Couetrroneouslhyrelied on the “premise thffte] was
required to file a new charge of discrimination under the ABA® properly raisghis] claim
under the Act Pl’sMot. Alter Amend J2. Not sa As the Court stated, its decision was based

on the proposition that a plaintiff canmitcumventtime constraints-whethera statuteof



imitations or the effectivelateof new legislatior-by requesting reconsideration of the denial of
an earlier requestThis principle would apply regardless of whetkennedyhad done sby
amending hignitial EEOC charge or fiing an entirely new chatgesed on the same events
Accordingly, Kennedymay notraise new arguments in a motion for reconsideratienely
because he “had no opportunity to refuaedonclusion that the Court did not readH.’sReply
Supp.Mot. Alter or Amend J2.

Kennedyalsofails toidentify anyintervening factual or legal developmentiemonstrating
thatthe Court’s holding“was clearly erroneous and would work a maniejgstice’ Shea850 F.
Supp. 2dat 15758 (quoting Pueschel606 F.Supp.2d at85) (nternal quotation marks omitted)
He now invokes—for the first time—an EEOC regulatiorthat he contends requires his post
January 1, 2009 complaints to be analyzed under the ADAAA. Kennedy notesdhasé the
EEOC ischarged with administering the ADA, its reasonadilerpretationof statutory ambiguity

must be accordedeference undeChevron USA, Inc. v. Nat'l| Res. Def. Council, 467 U.S. 837

(1984). Pl’s Mot. Alter or Amend J. 3. This regulation permits EEOC compigenao amend
their charges to “clarify and amplify allegations made therein.” 29RC&1601.12(b). Moreover,
“[sluch amendments and amendments alleging additional acts which constiwéulnl
employment practices related to or growing out of the subject matter ofdimalodharge wil
relate back to the tiathe charge was first receivédd. A motion for reconsideration is
emphatically not the proper plateraise new legal arguments. Even were that not the case,
§1601.12(b)would not support Kennedy'position. If the amendments to Kennedy’'s EEOC
charge “relate[d] back to the date the charge was first receia’or around July 31, 206&hey
would be governed by thmore limited definition of “disability” in place befor¢ghe ADAAA took

effect on January 1, 2009.



Kennedy also cites an online EE@Gidance documeritthe Guidance Document”)
relevant tahe issue ofvhich statutory definition of “disability” ggies wherea preADAAA
request wa renewed after the ADAAA took effecccording to this document, “the ADAAA
would apply to denials of essonable accommodation where a request was roade éarlier
request was renewed) or to other alleged discriminatory acts that occurred after January 1, 2009.
EEOC, Questions and Answers on the Final Rule Implementing the ADA Amatsdet of
2008, http//www.eeoc.gov/laws/regulations/ada_ga_final _rule (st visited Nov. 13, 2015)
(emphasis addedBut Kennedy has already raised this argumeg#Pl.’s Opp’'n Defs.’ Mot.
Dismiss 7, ECF No. 15, and the Couwtteclined taaccept this interpretatiofor the reasons given in
its earlier Memorandum OpinionKennedy essentialynaintainsthat the Court committed an
“error ... of reasoning” with respect to the weight to be giveart@gency’s guidance document in
light of countervailing interpretiveclues. Slough 61 F. Supp. 3d at 107This is not enough to
justify reconsideration of the Court’s interlocutory order. For “whedgatits have once battled for
the court’s decision,” they should not be permitted, “without good rgasonto bate for it
again.” Casey v. Ward67 F. Supp. 3d 54, 57 (D.D.C. 2015) (quotlBpgh 67 F. Supp. 3d at
101). The Court wil thereforedeny Kennedy’snotion to reconsidethe merits of tdMlemorandum
Opinion

B. Interlocutory Appeal

Kennedy also requests ththe Courtallow him to pursue an interlocutory appeal of its
previousdecisionin orderto clarify a controling question of lathatthe D.C. Circuit has not yet
answeredwhether a claim based on a request reneafted the effective date of tiRDAAA , but
originally made before that dathould be evaluated based on the new definitiohdisbility’ or
the prevaiing preamendment interpretation of the statute. The Court may permit a partyde purs

an interlocutory appeal if, in its discretion,détermines thaa nonfinal order 1] involves a



controling question of lavj2] as to which there is substantial ground for difference of opinion and
that[3] an immediate appeal from the order may materially advance the ultimateatemmiof the
Itigation.” 28 U.S.C. 8§ 1292(b). The party seeking interlocutory review has the burden of
persuading the Court that the ‘circumstances justify a departure fromsibgoblicy of postponing

appellate review until after the entry of a final judgm&ntAPCC Servs., Inc. v. Sprint Comnms

Co., 297 F. Supp. 2d 90, 95 (D.D.C. 20@gpoting In re Vitamins Antitrust Litig. No. 99-197,

2000 WL 33142129, at *1 (D.D.®lov. 22,2000). Interlocutory appeals are “infrequently
allowed,” for the movant must demadrate “exceptional circumstances” justifying piecemeal

appeal. Graham v. Mukasey608 F. Supp. 2d 56, 57 (D.D.C. 2009).

Here,Kennedy correctly notes thaheventual reversal of the Court’s decision on this
guestion after the parties fully litigate tremaining counts would likely require reopening
discovery on the issues of disability and reasonable accommodation, resudigaifitent but

avoidable costsand delays.SeeHoward v. Office of Chief Admin. Officer of U.S. House of Reps.

840 F. Supp2d 52, 57 (D.D.C. 2012) (concluding that § 1292(b)’s “material advancement” prong
was satisfied where, if the Court’s judgment were reversed, “thiepavould be required to
undertake another round of discovery, more dispositive motions, and potesmiatlger trial’).

Yetit is also true that “[a]ny appeal will almost certainly prolong the.resolution of the

Iitigation.” Arias v. DynCorp 856 F. Supp. 2d 46, 54 (D.D.C. 2012). For this reas@a92(b)

requires morahan a theory of how revelsa a final judgmenton appeal mightitimately waste
the parties’ and the Court's resourcésalsorequires a showinghat the decision below might well
be reversd on appeal, as evidenced“sybstantial ground for difference of opinion” on the
dispued legal question. 28 U.S.C. § 1292(b)

Although the issue is a close one, the Court finds thah&dy has made such a showing.

The Court’s decision on the ADAAA'’s applicability in these circumstarfisesne of first



impression” in this Circuit, and “there may be a substantial differehopinion among judges

whether it is correct.’Mwani v. Bin Laden, 947 F. Supp. 2d 1, 5 (DAD2013). Indeed Kennedy

has identified a District of Connecticut opini@oncluding (though without lengthy discussiotiat
postADAAA requests to reconsider a pADAAA denial of accommodations ehld be governed

by theamended definition of “disability.” SeeRumbin v. Ass’n of Am. Med. Colls.803F. Supp.

2d 83, 92 & n.4 (D. ConrR011) foting that the plaintiff “ha[d] continued to seek reconsideration”
of denials that occurred before 2009, atating that “[tihe AINAA does, however, apply to [the
plaintiff's] claim that he continues to be denied accommodatdtey Januay 1, 2009). That
decisionis consistent withthe EEOCS$ Guidance Document purporting diarify the ADAAA’s

legal impact The Guidance Documeist not entitled to controling deference und&revron but
agency interpretations “not controling upon the courts by reason of their authoaty’stith be

credited insofamsa court deemthem persuasiveSkidmore v. Swift & Cq.323 U.S. 134, 140

(1944). The Guidance Documettiereforefurnishesanadditional basis for disagreement with the
Court’'s Memorandum Opinioh. The EEOCevidently adhered to that documemtits

Determination of June 15, 2012, which found that Kennedy's case satisfieddailements for
coverage” under the ADA. Pl’s Mot. Alter or AmendEX. A, at 3. Becausehe Court concludes
that Kennedy has demonstrated “substantial ground for difference of opinion” inggtineliCours
holding that s complaintsare notgoverned by thé&DAAA, the Court will grant hisrequest to

certify the issue for immediate appeal under § 1292(b).

3 An interpretation’sSkidmore weight depends in part on “the thoroughness evident in its
consideration” and “its consistency with earlier and later pronounceme8ksdinore 323 U.Sat
140. To be sure, the Guidance Document’s posttion that renewals-20G8eequests should be
analyzed under the ADAAA is presented as asgltence legal conclusion, and it is difficult to
square with the EEOC’s regulatierone likely entitled toChevrondeference—providng that
amendments to an EEOC charge “relate back to the date the charge was first fe28nNedk.R.
§81601.12(b). Still, the fact that the EEOC and another federal district court haveedsibis
issue differently gives the Court some pause.
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1. Conclusion

For the foregoing reasons, it is hereby

ORDERED thatPlaintiff's Motion to Alter or Amend Judgement [ECF No. 2&8hich the
Courttreats as a motion for reconsideratiPENIED. The Court nonetheless obsenrtbat the
issue of whether the ADAAA definition of “disability” applies to Kennedy's complaintivolves
a controling question of law as to which there is substantial ground faredife of opinion and
that an immediate appeal ..may materialy advance the ultimate termination of the litigatioR8
U.S.C. 8§ 1292(b). The Court therefore certifies this issue for inmeedippeallt is further

ORDERED that furtherproceedings in this case be stayed untilit®. Court of Appeals
for the District of ColumbiaCircuit has ruled on this matter.

SO ORDERED.

(lortiplre L. lopen—

CHRISTOPHER R. COOPER
United States District Judge

Date: November 6, 2015
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