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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN COON
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Civil Action No. 13-1400(BAH)
V.
Judge Beryl A. Howell
EDWARD WOOD, et al,

Defendans.

MEMORANDUM OPINION

The plantiff, John Coon, proceedingo se bringsnumerous state law claims arising out
of allegedly incorrecadvice provided to him by his real estate agent regaedsaie of property
in 2010. Pending before this Court is the defendants’ Motion to Dismiss the Compldnt, EC
No. 5. For the reasonsagtd belowthe defendants’ motion is granted in part and denied in part.
. BACKGROUND

In 2000, the plaintiff purchased a property “for investment purposes” in Washington D.C.
(“the D.C. Property”). SeeCompl., ECF No. 1, 1 9. hE plaintiffwas representad this
transactiorby thedefendant Edward Wood, whoas “associate broker” at defend&ity
Houses D.C., which ia licensed amhregistered real estate agency, wittpiiacipal place of
busiress in the District of Columbidd. 113, 5, 9. Brooke Meyethe thrd and final defendant,
owns City Houses D.@nd is its‘principal broker.” Id. 1 1, 4.

In 2010,theplaintiff decided to sell th®.C. Property and use the proceeds to finance a
new investment property consisting of farm langdr Charles Town, WeSirginia (“the
Farm”). Id. 1 10. To do sdheplaintiff once again retained Wood and City Houses, to assist

him. 1d. On June 17, 2016€he plaintiff and City Houses executed a Listing Agreement for
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Improved Real Property (the “Brokerage Agreemeht3eeDefs’ Mem. Supp. Mot. Dismiss
(“Defs.” Mem.”), Ex. A, ECF No. 5-2.ThesevenpageBrokerage Agreement provides, in part,
that the “purpose” of the agreement is to “gfjatd [the defendants] the exclusive right to sell,
exchange or convey the [D.C. Propertyldl. 1 3. Additionally, under the Brokerage
Agreement, thelefendants earn their fee when thaintiff “enters into a sales contract . . . with
any buyer procured by seller . . . provided the buyer performs and settles consdt¢ 1d. g
6(a).

Shortly after entering the Brokerage Agreemdrd,plaintiff executed a Regional Sales
Contract (the “Sales Agreement9n June 30, 20180ith another persofor the sale of th®.C.
Property. SeeDefs’ Mem., Ex. B, ECF No. 5-3The Sales Agreement provides that City
Houses was “retained solely as a real estate agent and not as an attornejsdaaxemaber,
appraiser, surveyor, structural engineer, mold or air quality expert, hometorspeother
professional service providerld. § 27(d). The Sales Agreement also adviiest: “The Broker
can counsel on real estate matters, but if legal advice is desired by eithesyartparty is
advised to seek legal counsel. Purchaser and Seller are further advised to sgelatppr
professional advice concerning the condition of the Property or tax and insurarers. ikt 9

27.

! Although theplaintiff did not attach, or quote, either the Brokerage Agreement or the Sgreement in either his
Complaint or briefing during the Motion to Dismisge generallfCompl., the Court may nonetheless consider the
agreements, which were attached to tbfeddants’ Motion to Dismiss and whose authenticity was not chatlenge
by the plaintiff. A document outside the complaint may be considered on a motion to dismisRuiel&2(b)(6),
without converting the motion to one for summary judgment, if it ifefred to in the complaint” and is “integral
to” the plaintiff's claim. Kaempe v. Myers367 F.3d 958, 965 (D.C. Cir. 2004ge alscAbhe & Svoboda, Inc. v.
Chag 508 F.3d 1052, 105@.C. Cir. 2007) Stewart v. Nat'l Educ. Ass'd71 F.3d 169, 173 (D.Cir. 2006)
Saunders v. Mills842 F. Supp. 2d 284, 293 n.2 (D.D.C. 20FBarson v. Distof Columbia 644 F. Supp. 2d 23,
29 n.1 (D.D.C. 2009)The Court may properly consider the documents at issue on this motismissdbecause
the plaintiff'sComplaint plainly references the agreemeséeCompl. 1916-20, and alleges that the defendants
breached their obligations under the agreements.



During the course of Wood and City House’s representatieplaintiff asked Wood
whether “the sale of thi@®.C.] Property could be accomplished in a way to avoid any capital
gains on the [D.C.] Property.” Compl. 1 11. Under 26 U.S.C. 8§ 1031, “no gain or loss shall be
recognized on the exchange of property held for . . . investment if such propeciasged
solely for property of like kind . . . .” This transaction is knaagna “Starker Exchangelh
response to theaantiff's inquiry, Wood advised that the purchase of the D.C. Property in 2000
as a Starker Exchangea transactioron which Woochad served athe plaintiff's real estate
agent—meantthe sale of th®.C. Propertyin 2010 could not be structured so as to avoid
payment of capital gains. Compl. § 11. As a result of Wood’s representhéqiaintiff
proceeded with the sale of tBeC. Property*without implementing the appropriate transaction
to qualify” as a Starker Exchange under 26 U.S.C. § 1031. Compl. Th&3daintiff alleges—
andthedefendarg havenot disputed-that this advice was incorred€ompareCompl. I 12
with Defs.” Mem.

On September 14, 2010, thiamtiff completed the sale of tH2.C. Property and
received a check for $545,000. Compl. § TBe paintiff used the funds to purchase and make
improvements to the Farmid. In 2011 theplaintiff “went to his accountant at H&R Block to
file his taxedor 2010” and owed in excess of $75,000 in capital gains taxes as a result of the sale
of the D.C. Property, whictaxes remaimutstanding.ld. 1 14, 15.

On September 13, 2013, the plaintiff, noagidingin West Virginig brought this
diversity action againgtefendantd®Vood, Meyer, and City Houses alleging breach of contract,
negligent misrepresentation, breach of fiduciary duty, and violations of D.C. Cod& 842t

seq, relaing to the salef theD.C. Property. Te paintiff seeksdo recoverdamages and



attorneys’fees. Thedefendants have moved to dismiss all cofmtsailure to state a claimSee
generallyDefs.” Mem.
. LEGAL STANDARD

Federal Rule of Civil Procedure 8(a)(2) requires that a complaint contain ‘teaskor
plain statement of the claim showing that the pleader is entitled to relief,” to epeduweyity
and, at the same time, “give the defendant fair notice of what theaim is and the grounds
upon which it rests.”Bell Atlantic Corp. v. TwombJy650 U.S. 544, 555 (200@@llipses in
original; internal quotations and citations omittet®|labs, Inc. v. Makor Issues & Rights, L td.
551 U.S. 308, 319 (2007). To survive a motion to dismiss under Federal Rule of Civil Procedure
12(b)(6), the “complaint must contain sufficient factual matter, acceptede to state a claim
to relief that is plausible on its faceWood v. Mossl34 S. Ct. 2056, 2067 (2014) (quoting
Ashcroft v. Igbal556 U.S. 662, 678 (2009)A claim is facially plausible when the plaintiff
pleads factual content thatrisore than “merely consistemtith’ a defendant's liability,but
“allows the court to draw the reasonable inference that teedssft is lble for the misconduct
alleged.” Igbal, 556 U.S. at 678&{ting Twombly 550 U.S. at 556%ee also Rudder v. Williams
666 F.3d 790, 794 (D.C. Cir. 2012). Although “detailed factual allegations” are not required to
withstand a Rule 12(b)(6) motion, a complaint must offer “more than labels and conclaesions
“formulaic recitation of the elements of a cause of action” to provide “growfdghtitie[ment]
to relief,” Twombly 550 U.S. at 555 [@ration in original), andnudge] ] [the] ¢aims across the
line from conceivable to plausibled. at 570. Thus, “a complaint [does not] sufficé tenders
‘naked assertion[s]’ devoid dlurther factual enhancement.lgbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 557). In considegia motion to dismiss for failure to plead a claim on

which relief can be granted, the court must consider the complaint in itsyergoeepting all



factual allegations in the complaint as true, even if doubtful in fawbmblyat 555;Sissel v.

U.S. Dep't of Health & Human Sery$lo. 13-5202, 2014 U.S. App. LEXIS 14397 (D.C. Cir.
2014) (in considering Rule 12(b)(6) motion, the “court assumes the truth of apleated

factual allegations in the complaint and construes reasonable inferencesdsenaltegations in
the plainiff's favor, but is not required to accept the plaintiff's legal conclusionsresct’

(internal citations omittegl) In addition, courts may “ordinarily examine” other sources “when
ruling on Rule 12(b)(6) motions to dismiss, in particular, documents incorporated theiobmpla
by reference, and matters of which a court may take judicial nofiadlabs 551 U.Sat 322

see also Eglish v.Dist. of Columbia717 F.3d 968, 971 (D.C. Cir. 2013).

Pro seplaintiffs are “[held] to less stringent standards than formal pleadingsdifaf
lawyers.” Haines v. Kerner404 U.S. 519, 520 (1972ee alsdrate v. Dist of Columbia 627
F.3d 904, 912 (D.C. Cir. 2010Nevertheless, “even@o secomplainant must plead ‘factual
matter’ that permits the court to infer ‘more than the mere possibility of miscohdidtherton
v. Dist. of Columbia Office of Mayog67 F.3d 672, 681-82 (D.C. Cir. 2009) (quotigial, 556
U.S. at 679).

In this Circuit, dismissals with prejudice under Rule 12(b)(6) are disfavored and the
“ standard for dismissing a cpiaint with prejudice is high. Rudder v. Williams666 F.3d
790, 794 (D.C. Cir. 2012) (quotirBelizan v. Hershor434 F.3d 579, 583 (D.C. Cir. 20063ge
also Rollins v. Wackenhut Services, |7€@3 F.3d 122, 132 (D.C. Cir. 2012) (Kavanaugh, J.,
concurring) (noting that this Circust“decisions have imposed high' bar for Rule 12(b)(6)
dismissals with prejudicéand that such “case law on Rule 12(b)(6) dismissals is not fully
alignal with the Rules’since“[o]n the contrary, Rule 41(b) contemplates that a Rule 12(b)(6)

dismissal ordinarily operates as a dismissal withudice, unless the district coutits



discretion states otherwise. Dismissalwith prejudice may be appropriate, howeverhen a
trial court determines that the allegation of other facts consistent with the chdlf#agding
could not possibly cure the deficiencyFirestone v. Fireston€/6 F.3d 1205, 1209 (D.C. Cir.
1996) (internal quotation marks and citations omitted).
[11.  DISCUSSION

Thedefendants have moved, unéideraRule of Civil Procedure 12(b)(6), to dismiss
all four of the paintiff’s state lawclaimsfor breach of contract, negligent misrepresentation,
breach of fiduciary duty, and violations of D.C. Code § 42-120%eq’ Federajurisdiction in
this case is based on diversity of citizenship, 28 U.S.C. § 1332aeatdingly, state law
provides the substantive rules of lauth regard to all claims in this cas&ee Erie R.R. Co. v.
Tompkins304 U.S. 64, 78 (1938).Therefore, the Court will apply District of Columbia law to
this case.SeeBurke v. Air Serv Int'l, In¢685 F.3d 1102, 1107 (D.C. Cir. 20X2The ‘broad
command of Erie,” of course, is that ‘federal courts are to apply state iNestaw and federal
procedural law’ when sitting pursuant to their diversity jurisdiction.” (quatiagna v. Plumer
380 U.S. 460, 465 (1965)Ree alsdirias v. DynCorp752 F.3d 1011, 1013 (D.C. Cir. 2014);
Cordoba Initiative Corp. v. Deal®00 F. Supp. 2d 42, 46 n.3 (D.D.C. 2012) (applymgrict of
Columbia lawin diversity suit wheré[b] oth parties applied District of Columbia law in their
motion papers without engaging in any choice of law and)ystsedmont Resolution, L.L.C. v.
Johnston, Rivlir& Foley, 999 F. Supp. 34, 39 (D.D.C. 1998a(ne).

TheCourt addresses tisaifficiency of each of the plaintiff's clainseriatimbelow.

2 The defendants also challenge the plaintiff's claims for attorneysateasther the contract nor D. §42-1701,

et seq.permit theplaintiff to recover attorneys’ feesSeeDefs.” Mem. at §citing Summit Valley Indus. v. United
Bhd of Cameners & Joiners 456 U.S. 717 (1982) Moreover, he plaintiff is proceedingro seand isnot entitled

to reimbursement for any fees that would have been paid to retained cotmsefore, thelaintiff's demand for
attorneys’ fees istricken

* The parties have not raised any choice of law issues, and both parties finotiair papers have relied solely upon
District of Columbia law.



A. First Causeof Action for Breach of Contract

Under District of Columbia law, to state a claim for breach of contract, “g paust
establish (1) a valid contract between the parties; (2) an obligation or duty atsiofgthe
contract; (3) a breach of that duty; and (4) damages caudbd byeab.” Logan v. LaSalle
Bank Nat'l Ass'n80 A.3d 1014, 1023 (D.C. 2013) (quotifgintolas Realty Co. v. Mend&84
A.2d 181, 187 (D.C. 2009)Psseiran v. Int'l Fin. Corp950 F. Supp. 2d 201, 208 (D.D.C.
2013) (same).

The paintiff alleges in his First Cause of Actigrthat thedefendants “breached the
[Brokerage Agreement] by failing to structure the sale of the [R@perty” in such a way as
to avoid capital gains taxCompl.§[§17, 18. Theplaintiff cites to no provision of the contract
tha thedefendants allegedly violatedhe cefendants counter that they “did not have any
contractual obligation to ‘structure’ [tH2 C. Property’s] sale in any particular way.” Deéfs.
Mem. & 4. In support of their argumenihe defendants cite to a prsion of the Brokerage
Agreement, whichhey claim seg forth the duties and obligations of the defendalats.The
provision provides that the “purpose” of the agreement is to “grathealpfendants] the
exclusive right to sell, exchange or convieg [D.C. Property.” Brokerage Agreemefi3. The
defendants also note that under the Brokerage Agreemengféreldnts earn their broker’s fee
when the aintiff “enters into a sales contract . . . with dnyyer procured by seller . . . provided
thebuyer performs and settles on said contratd.”[6(a).

The defendants are correct that no provision of the Brokerage Agreement creates an
obligation on behalf of theedlendants to either furnish tax advice or to “structure the sale of the
[D.C.] Property” so as to avoid capital gains tax&ee generally idNor has theplaintiff in

either his Complaint, or his briefing, pointed to any provision of the BrokeragerAgnee



creating such an obligation. Accordingly, because there is no “obligation or dutyg anut of
the contract” to structure tHB®.C.] Property sale in such a way asavoid capital gains tax, the
defendants could not have breached such a proviSlea.Logan80 A.3d at 1023The
plaintiff's breach of contract claim is thereéodismissed.

Additionally, because the contract contains no language or provision creating such an
obligation, and because the Court can envision no additional facts by which an amended
pleadingcould cure such a deficiency, thiaiptiff's claim for breach of contracis dismissed
with prejudice. SeeFirestone 76 F.3dat 1209.

B. Second Cause of Action for Negligent Misrepresentation

Theplaintiff next brings a claim for negligent misrepresentation againstefendants.
Under District of Columbia law, a claim for negligent misrepresentation esgthat: (1) the
defendant make “a false statement or omit[] a fact that he had a duty to disclotee"f23e
statement or omission “involve[] a material issue;” and (3) the plaintiff “reéa$pna[y] upon
the false statement or omission to his detrimeRetdmond v. State Farm Ins. C628 A.2d
1202, 1207 (D.C. 1999%ee also Parr v. Ebrahimia@74 F. Supp. 2d 234, 240 (D.D.C. 2011).
“While reasonable reliance can be a jury issue, dismissaliforeféo state a claim is proper
when no reasonable person would have relied on the represent@ens’ v. World Sav. Bank,
FSB 806 F. Supp. 2d 159, 173 (D.D.C. 201ske also Alicke v. M@ ommc’'nCorp, 111 F.3d
909, 912 (D.C. Cir. 1997) (discussing requirement that “the plaintiff acted in reliance epon th
alleged misrepresentation”).

Thedefendand do not challenge-and thereby concede that theplaintiff has alleged
sufficient facts tesatisfythe first two requirements for negligentsmepresentation, nameije

making ofa false statement involving a material issdé&e eéfendand do challenge, however,



whether theeliance by thelaintiff on statements regarding the “tax status” of@h€. Property
wasreasonableSeeDefs! Mem. at 6. In support of their argument, the defendeitésthree
casedrom this Court for the proposition that where an alleged representation conttiaelicts
clear terms of a written contract, reliance upon the representation is uatdassra matteof
law. See id(citing Davis 806 F. Supp.2dt 173;In re United States Office Prods. Co. Sec.
Litig., 251 F. Supp.2d 58, 74-75 (D.D.C. 20@pith v. Washington Metro Area Transit Auth
No. 95-0687, 1997 WL 182286 (D.D.C. Apr. 4, 1997)

For example, ibavis the plaintiff claimed fraud and negligent misrepresentation on the
part of a mortgage lender becauatitfough the Note stated on its face that it is firae, it is
really an adjustable rate not&06 F. Supp. 2d at 174. The court painstakingly reviewed the
Note at issu@and determined that “[q]its face it expressly and clearly provided that the while
the interest rate is fixed, the minimum payment might” fluctdat@ending on various factors.

Id. Consequently, the plaintiffiled to allege reasonable reliartoestate a claim “[b]Jecause the
claims for fraud and negligent misrepresentation are flatly contradictdeelexpress terms of
the Note.” Id.

Similarly, in Smith the court found that thdantiff could notdemonstrate reasonable
relianceon his supervisor’s oral promise that a temporary promotion would be permanent when
thatoral representation wasdntradicted by the express written provisions of the WMATA
Manual,” which“establishfg] in unambiguous terms the necessary requirements for a promotion
or any other change in employment status.” 1997 WL 18228& Thus, the plaintiff, who
was a longenured employee familiar with the employer’s practicesuld not reasonably
believe that his promotion could be effected without a Personnel Action Report authdtiamg i

that his supervisor “acting alone, had actual authority to effect, without any dotatran, a



permanent promotion.1d.

By contrast to botibavisandSmith the alleged misrepresentat at issuen the present
casedoesnot“flatly contradict the expresgserms of the agreemenAccording to the
Complaint, defendant Woadade a misrepresentation with gtatenentthat “the purchase of
the[D.C.] Property as a ‘Starker Exchange’ in 2000 barred another exchange in 201Qof. Com
22;see also idf 11. Neither the Brokerage Agreement nor the Sales Agreement contains any
provision to the contrary. Indeed, neither discusses the tax statudo€theroperty in 2000 or
makes any representations regarding its status in 20h@. Skles Agreemeptovides onlthat
Defendant Wood was “retained solely as a real estate agent and not amey,atgradvisor, . .
. or other professional service praer.” Sales Agreement 27(d). The Sas Agreement also
advises thelpintiff “to seek appropriate professional advice concerning the condition of the
Property or tax and insurance matterkl’ | 27.

The issue hergherefore, is not whether théamtiff reasonablyreliedon a representation
flatly contradicting the expressrms of a writing, as discussed in bBi@wvisandSmith See
Davis, 806 F. Supp. 2d at 174 (“Because the claims for fraud and negligent misrepresentation are
flatly contradicted by the express terms of the Note, they fail to state a clé&mith; 1997 WL
182286.,at *5 (“[N] o reasonable trier of fact could conclude that plaintiff was entitled to rely
upon oral representations of his superior that were contradigti lexpress writteprovisions
of the WMATA Manual’). Rather, thassueis whether thelaintiff's reliance ondefendant
Woods representation regardingax matter involving a real estate transactwas reasonable

in light of the admonitions contained in the contradthis is a closer call

* Under both federal and District of Columbia late plaintiff has an obligation to read the contraSee Shelton.
The Ritz Carlton Hotel Cp550 F. Supp. 2d 74, 80 (D.D.C. 2008) (“[U]nder both D.C. and federal law one who
signs a contract has a duty to read it and is obligated according to its tertitgy'Raterson v. Reeve304 F.2d
950, 951 (D.CCir. 1962);Pers Travel, Inc. v. Canal Square Ass@04 A.2d 1108, 1110 (D.Q002))).

10



On this pointJn re United States Office Prods. Co. Sec. Lita%1 F. Supp. 2d 58, 74-75
(D.D.C. 2003), which is relied upon by the defendants, proves instructive but not helpful to the
defendants In United States Office Producthe court addressed whether a plairdifeliance
on an alleged oral contract modification was reasonable in light of a writteacexpress
requirement that all modifications be made in writihd. at 75. The aurtconcluded that such
reliance was unreasonable, absent additional facts explaining why thdfpleasionably
believed the written contract terms did not apply to the oral representdtions the ourt’s
estimation, “the plaintiffs reliance on thalleged misrepresentations regarding the compensation
by the defendants resembles blind reliance . Id.at75. Absent a fiduciary duty, “one cannot
close his eyes and blindly rely upon the assurances of anotherld. at”74-75 (quoting
Hercues & Co. v. Shama Rest. Carf13 A.2d 916, 934 (D.C. 1992)).

The instant case is distinguishable froimited States Office Product§irst, distinct
from United States Office Productsnd the other cases relied upon by tekedantsthe instant
casedoesconcern a fiduciary dutySeeVicki Bagley Realty, Inc. v. LaufdB82 A.2d 359, 364
(D.C. 1984) (“A real estate broker, like any other agent, owes a fiduciaryadhity principal’).
Secondandunlike inUnited States Office Productheplaintiff here allegeadditional facts to
justify his reliance upothe representation of his real estafenf defendant Wood. According
to the Complaint, defendant Wood was the plaintiff's real estate agent duringginaldD00
purchase of th®.C. Property, which was structured as a Starker Exchange. Compl. 11 9, 13.
Drawing all inferences favorable to tpkintiff, the 2000 purchase of the D.C. Property suggests
that Defendant Wood was, at a minimum, familiar with Starker Exchargkthat th plaintiff

was aware of this fact

11



Accordingly, the faintiff alleges additional factsbeyondmerelythe alleged
misrepresentatieato explainhis relianceon the @fendang’ representation concerning the tax
status of the D.(Property. The defendantswed the plaintiff a fiduciary duty and the
defendants had prior experience in precisely the type of transactions inquietheplaintiff.

In light of these additional factdhe plaintiff's reliance was not unreasonable as a matter of law
such as tavarrant dismissal on a Rule 12(b)(6) motiokivhere a real estate agert¢xperienced

in a specifictype of transactior-makes an affirmative representation to the principal regarding
that same type of transaction, grncipal is not unreasonalds a matter of lawo rely upon the
representation.

Therefore, the Coudenieshedefendats’ Motions to Dsmissthe Complaint with
respect taCount II.

C. Third Causeof Action for Breach of Fiduciary Duty

In his Third Cause of Actiorthe plaintiff alleges that thelefendants failed in their
fiduciary duty tothe paintiff by “failing to either notify Plaintiff of the tax exemption or taking
the necessary steps to create akikel exchange to qualify for the [28 U.S.C. § 1031] tax
exemption . . ..” Compl. 1 36.

To state a claim for breach of fiduciary duty under District of Columbia lavaiatiff
must allege that(1) defendant owed plaintiff a fiduciary duty; (2) defendant breached thgt dut

and (3) to the extent plaintiff seeks compensatory damages—tmhpreximately caused an

® This conclusion iéimited to the facts alleged in the pleading that must, at the motion to distaigs be assumed
to be true, along with all reasonable inferences drawn in the plaifiéitfics. As the case proceetise apparent
sophistication of thelaintiff in this matter, the relative simplicity of the contracts at isane any caveats to the
representation made by the defendants may very well make the fitaistibnce unreasonable.

® The plaintiff has not alleged that the defendants breached a fiduciary duffiryasively providing incorrect
guidance regarding the tax implications of sade. SeeCompl. 130 (“Defendants breached their fiduciary duty by
failing to either notify Plaitiff of the taxemption or taking the necessary steps to create -&ilikbexchange to
qualify for the 1031 tax exemption itself.”Y.hereforethe Courneed not address whether such allegations could
state a claim for breach of fiduciary duty the nstant motion.

12



injury.”” Henok v. Chase Home Fin., LLE15 F. Supp. 2d 109, 115 (D.D.C. 2013) (quoting
Bode & Grenier, LLP v. Knigh821F. Supp. 2d 57, 64 (D.D.C. 2011))A real estate broker,
like any other agent, owes a fiduciary dutynis principal! Laufer, 482 A.2dat 364 (citations
omitted) “The fiduciary duty owed by a real estate agent . . . requires the exercise ighthst h
fidelity toward the principal. It encompasses an obligation to inform the pahaf every
developnent affecting his interest . . . Itl. at 364—65;Jenkins v. Straus931 A.2d 1026, 1032-
33 (D.C. 2007).

D.C. statutory law preribes the scope of the duties owed by real elstalesrs. See
D.C. Code § 42-1703ifled “Duties of real estate brokers, salespersons pamgkerty managers,”
andstating“The common law of agency relative to brokerage relationships in real estate
transactions to the extent inconsistent with this section shall be expresgjgtad.”). A real
estate broker is required to “exercise ordinary c&&2-1703(a)(1)(D), and to “disclos[e] to the
seller material facts related to the property or concerning the transactiorcbftivdnlicensee
has actual knowledde § 42-1708a)(1)(B)(iii). A “material fact” is “information that, if
known, would be likely to induce a reasonable person to enter into or not enter into or
consummate a real estate transaction438.702(7B). A broker is deemed “to possess actual
knowledge and information only.” § 42-1703(l)(3). Additionally, a real estate brolkeguged
to “perform in accordance with the terms of the brokerage relationseieg’42-1708a)(1)(A),
which is defined as “the contractual relationship between a client and a atal[bstker] . . .”
8 421702(2A). Therefore, the fiduciary duties owed by the real estate ageat byessatute

and modifiedby the contractual agreement of the parties.

" See alsdReshtement (Second)f Agency§ 376 (“The existence and extent of the duties of the agent to the
principal are determined by the terms of the agreement between the parties . . . .").

13



As discussed above, no contractual provision of the Brokerage Agreement aneates a
obligaion or duty to examine the tax liabilities of the potential sale or to structure the sale to
avoid tax liability. Thus, the question before the Court is whether an obligation to examine and
notify the seller of théax consequences of a potential salel to structure the sale accordingly,
arises out 8§ 42-1704dt segand, if so, whether the Brokerage Agreement or Sales Agreement
limit that duty.

While no provision of the D.C. Code expressly provides such a duty, 8§ 42-
1703a)(1)(B)(iii) requires theeal estate broker to “disclos[&] the seller material facts .
concerning the transaction of which the licensee has actual knowledge.” Yet, evad a bro
interpretation of this provision cannot save thamiff's Complaint. First, the statute requires
merely that the broker furnish information concerning the transaction to the setl&ak[e] the
necessary steps to create a-kiked exchange . ...” Compl. { 30. lItsisnply an information
sharing obligation.Secondwith respect to theefendants’ otér allegedluty—the duty to
notify the paintiff of potential tax exemptiorsthe pgaintiff's own Complaint rebuts th
allegation that the defendandid not “notify Plaintiff of the tax exemption.” Indeed, as alleged
in the Complaint, both thdaintiff and defendant Wood engaged in a conversation regarding 26
U.S.C. § 1031.SeeCompl. 1 11 (discussing conversation regarding whether the BoQer®y
was eligible for a “Starker Exchange”Jhe defendant was therefore plainly aware of the
potential tax exemption.

Finally, the express disclaimer provided in paragraph twenty sevbe 8ales
Agreement—“Seller acknowledge[s] that the Broker is being retained solely as a real estate
agent and not as an attorney [or] tax advisor . . is"sufficient to limitanypotentialstatutory

duty. At least one court, on facts similar to the current case, determined thatsbagqe of a

14



contractual provision disclaiming the duty to provide tax advice preempts any argtnaethe
real estate agent owed such an affirmativey. SeeCarleton v. Tortosal4 Cal. App. 4th 745,
754-58 (Cal. Dist. Ct. App. 1993) (“[T]he contractual languageffiect specifies that a real
estate brokelnas no dutyto provide legal or tax advice.”) (emphasis in original). Indeed,
“plaintiff's allegatio that defendant had a duty to ‘issue-spot’ or warn him regarding tax
consequences of the transactiam at ods with the documents’ admonition that plaintiff should
get his tax advice elsewhereld. at 756. In light of the express contractual provisions limiting
any potential dutyn the instant casseeSales Agreement 27, the Court declines to hold that a
real estate agent has an affirmative duty to notify sellers of potentialéenpérns.

Accordingly,the Court determines thglaintiff has failed to state a valid claim for
breach of a fiduciary dutwvhich claim is dismissed with prejudic8eeFirestone 76 F.3dat
12009.

D. Fourth Cause of Action for Violationsof D.C. Statutory L aw

Finally, the paintiff seeks relief for violations of D.C. Code 88 42-17€tlseq See
Compl. 11 32-35. Thedefendantsrgue that thelpintiff fails to identify any obligation or duty
arising out of the D.C. Code that would obligate a real estate broker to “disclose the Sale
of the Property could and should be structured as a qualifying Section 1031 exchaeifge.”
Mem. at 7 (citing Compl. $3). The Court has already addressed the duties and obligations
arising out of D.C. Code 88 42-1701 when discusiegdaintiff's breach of fiduciary duty
claim. For thesame reasons discussed above, etdf's claim is dismissedMoreover,
because the Court can envision no additional facts by which an amended pleadingreould c

such a deficiengythe dismissal of this claim is with prejudicBeeFirestone 76 F.3dat 1209.
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V. CONCLUSION

For the reasons explained abotves cefendants’ Motion to Bmissthe Complaints
grantedin part and denied in pa@pecifically,the defendast Motion to Dsmissthe Complaint
is granted with respect the plaintiff’'s claims for breach of contratireach of fiduciary duty,
and violations of D.C. Code 88 42-1784d those claims are dismissed with prejudiceally,
the Court denies the defendants’ Motion tisrissthe Complaint with respect to the plaintiff's
claim for negligent misrepresentation.

An order consistent with this Memorandum Opinion will be contemporaneentdyed.

Digitally signed by Hon. Beryl A. Howell
DN: cn=Hon. Beryl A. Howell, o=U.S.
District Court for the District of Columbia,
ou=United States District Court Judge,
email=Howell_Chambers@dcd.uscourts.go

Date: Septembei8, 2014

v, c=US
Date: 2014.09.18 16:36:01 -04'00'

BERYL A. HOWELL
United States District Judge
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