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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FAWZ| KHALID ABDULLAH FAHAD AL
ODAH,

Petitioner
v Civil Action No. 13-1420 (CKK)

UNITED STATES OF AMERICAget al,

Respondents

MEMORANDUM OPINION
(August3, 2014)

Petitioner Fawzi Khalid Abdullah Fahad al Odah petitions this Cousd ferit of habeas
corpus and, in addition or in the alternative, for declaratory judgment and assaocjatetive
relief and mandamus. Presently before the Court is Responf@ijt®esponse to Petition for
Writ of Habeas Corpus and Motion to Dismiss or for Judgment as a Matter of Ugon
consideration of the pleadingsthe relevant legal authorities, and the record as a whole, the
Court DENIES Petitioner’s [2] Petition for Wribf Habeas Corpus and Declaratory Judgment
and GRANTS Respondents’ [21] Response to Petition for Writ of Habeas Corpus and Motion to

Dismiss or for Judgment as a Matter of Lavccordingly, this action is DISMISSED in its

! Pet. For Writ of Habeas Corpus & Decl. J., ECF No. [2] (“Pet.”); Resp. to Pet. for Wri
of Habeas Corpus and Mot. to Dismiss or for J. as a Matter of Law, ECF No. [21] (“Resps.’
Mot.”); Petr.’s Opp’n to Resps.” Resp. to Pet. for Writ of Habeas Corpus and Mot. tosBismi
for J. as a Matter of Law, ECF No. [23] (“Petr.’s Opp’n”); Petr.’s Notice of Suppth., ECF
No. [28]; Reply in Supp. of Resp. to Pet. for Writ of Habeas Corpus and Mot. to Dismisslor f
as a Matter of Law, ECF No. [29] (“Res’ Reply”); Petr.’s Notice of Suppl. Filing in Supp. of
his Pet. for Writ of Habeas Corpus and in Opp’n to the Gov't's Mot. to Dismiss, ECR0lo. [
(“Petr.’s Suppl.”) In an exercise of its discretion, the Court finds that holding oral argument on
the nstant motiorand petitionwould not be of assistance in rendering a decision. See LCVR
7(f).
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entirety. Petitioner’s first cla for relief is DISMISSED WITHOUT PREJUDICE for lack of
ripeness. Petitioner’s second claim for relief is DISMISSED WITH PREJBD
. BACKGROUND
A. Factual Background

PetitionerFawzi Khalid Abdullah Fahad al Odaha(*Odah”) is a Kuwaiti citizen who
has been detained by U.S. military forces at Guantanamo Bay, Cuba since R&0¥. 2.
Respondents, the United States of America, President Barack Obama, U.S.\SetC¢dense
Chuck Hagl, and ReaAdmiral Richard W. Btler, areallegedlyresponsible for Petitioner’s
detention.Id. § 3.

Petitioner was born iuwait City, Kuwait in 1977 and worked as a teacher prior to
traveling to Afghanistan in 2001.1d. § 7. In August 201, he traveled to Spin Buldak,
Afghanistan, and later to Kandahar, to Logar Province, to Jalalabad, alyg thndora Bora.

Id. Petitioner was taken captive by Pakistani border guardSora Bora, Afghanistann

December 2001, and was subsequently turned over to U.S. military forces in the riegi
Petitioner was transferred to the detention facility at Guantanamo in early 2002sarairtzaned
in custody there for more thawelveyears. Id. | 8.

In May 2002, al Odah petitioned this Court &owrit of habeas corpus on grounds that he
was not, in fact, an enemy combatant and that his detention was thereforaiunlawf] 11.
Although he denied taking any part in hostilities against the United States or itsoallfasgust
24, 2009 after athreeday merits hearinghis Court denied his petition and held that, based on
the preponderance of the evidence, more likely than not Petitioner had been part dbtre Ta
and Al Qaeda forces operating in Afghanistan, and therefore had been prépssifed and

detained as an enemy combatant pursuant toAtithorization for Use of Military Force



(“AUMF") , Pub. L. No. 1040, 115 Stat. 224 (2001)d. Y 11-14;Al Odah v. United States

648 F. Supp. 2d 1 (D.D.C. 20097 his Court found that the “evidence reflect[ed] that Al Odah
made a conscious choice to ally himself with the Taliban?” Al Odah 648 F. Supp. 2d at 15.
This Court found al Odah’s explanations unconvincing and “incredible” in the faceidéhee

[that] reveded] that he moved ever closer to the fighting and repeatedly accepted directions
from those affiliated with the Taliban.ld. OnJune 30,2010,the D.C. Circuitaffirmed this
Court’s decision, finding that the evidence was so strong asstairsuthis Court’s findings
“regardless of the standard of reviewAl Odah v. United State$11 F. 3d 8, 16 (D.C. Cir.
2010). The Court of Appeals noted that the record was “above and beyond what [was] necessary
. . .to affirm [this Court’s] conclusio that al Odah was ‘part of al Qaeda and Taliban forces.”
Id. at 17. On April 4, 2011, the Supreme Court denied Petitioner’s petition for writ of certiorari
Al Odah v. United Stated31 S. Ct. 1812 (2011)Petitioner alleges that theteas beemo
finding that he ever fired a weapon at the United States or allied forces oo@vany specific
hostile action.Pet.§ 16. He also alleges that there has beerinding that he participated in or
planned the 9/1Attacksor any other operation of Al Qaeda or any other terrorist grddp.
Petitioner alleges that he has been detained on the basis that he was, atlovevel food
soldier in Northern Afghanistand.

Petitionernow points to Responderitplans to end active combat in Afghanistan in the
near future.Id. §925-28. In his 2013 State of the Union Address, Respondent President Barack
Obama stated that “[b]y the end of [2014] our war in Afghanistan will be ovkt.”] 26.
Petitioner notes that Respondents have taken conceptetstimplement the withdrawal of U.S.
troops, including transferring control over U.S. detention facilities housing Afghameles at

BagramAirfield to the Afghan government and turning over Afghan districts to Afghan securit



control. Id. § 27. Pettioner states that “[i]t is therefore reasonable to conclude that, by the end
of 2014, active hostilities between the United States and opposing forces [in Afgihjawniit
have ceased.1d. 1 28.

B. Procedural History

On September 18, 2013, Petitioner filed a Petition for Writ of Habeas Caupilis
Declaratory Judgment Petitioner first asks that this Court order his immediate release
repatriationupon cessation of active hostilities in Afghanistan, and, by writ of mandamus, order
Respondents to imediately design, put in place, and implement the military and administrative
procedures that will assure such timely releas#. § 44. Petitioner seeks his release from
detention pursuant to the Great Writ as preserved by the United States Gongshit |, § 9,
and the federal habeas corpus statute, which is codified at 28 U.S.C. &0P24t, Id. T 4
Petitioner asserts that combat operations in Afghanistan are likelgnidudeby the end of
2014, at which time his continued detention at Guantanamo will no longer be lawful under the
AUMF. Id. 1f 41-42. In addition, or in the alternative, Petitionsgeks injunctive relief and
mandamus and asks that this Court find that his continued deteetioes a predominantly
punitive purpose, whickannot be justified under the AUMEBNd order his immediate release.

Id. 11 46-48.

Respondents subsequentiled a Response to Petition for Writ of Habeas Corpus and
Motion to Dismiss or for Judgment as a Matter of LéRetitionerthenfiled an Opposion, and
Respondents filed a Reply. In addition, on June 2, 2014, Petitioner filed a Notice of
Supplemental Filing in Support of his Petition for Writ of Habeas Corpus and in Opposition to

the Government’s Motion to Dismiss. This filing provides puldiatements by various federal



government officials, including Respondent Obama, that address the approaching end of
hostilities in Afghanistan.
II. LEGAL STANDARD
A. Rule 12(b)(1)

Respondentsnove to dismis$etitioner’sfirst claim pursuant toFederal Rw of Civil
Procedure 12(b)(1arguing that the claim is not ripe and the Court thus lackgect matter
jurisdiction. Resps.” Mot.at 513. “Federal courts are courts of limited jurisdiction” and can
adjudicate only those cases entrusted to them by the Constitution or an Act of Congress
Kokkonen v. Guardian life Ins. Co. of AfBl1 U.S. 375, 377 (1994). The Court begins with the
presumption that it does not have subject matter jurisdiction over aldas¢377.To survive a
motion to dismiss pursuant to Rule 1IZ@, the plaintiff bears theurden of establishing that the
Court has subject matter jurisdiction over its claiMoms Against Mercury v. FQA83 F.3d
824, 828 (D.CCir. 2007). In determining whether there is jurisdiction, the Court may “consider
the complaint supplemented by undisputed facts evidenced in the record, or the complaint
supplemented by undisputed facts plus the court’'s resolution of disputed factal. for
Undaground Expansion v. Minet833 F.3d 193, 198 (D.ir. 2003)(citations omitted).“At
the motion to dismiss stage, counseled complaints, as wellcase complaints, are to be
construed with sufficient liberality to afford all possible inferences faverablthe pleader on
allegations of fact."Settles v. U.S. Parole Corfirm 429 F.3d 1098, 1106 (D.CCir. 2005).
“Although a court must accept as truethk factual allegations contained in the complaint when
reviewing a motion to dismiss pursuant to Rule J@A(W' the factual allegations in the complaint

“will bear closer scrutiny in resolving a 12(b)(1) motion than in resolving(b)(& motion for



failure to state a claim.” Wright v. Foreign Serv. Grievance B&03 F.Supp.2d 163, 170
(D.D.C. 2007)(citatons omitted).
B. Rule 12(b)@)

Respondents move to dismiss thenainder of théetition on the groundbat Petitioner
has failed to state a claimPursuant to Federal Rule of Civil Procedure 12(b)6party may
move to dismiss a complaint on the grounds it [$aito state a claim upon which relief can be
granted.” Fed. R. Civ. P. 2(b)(6) “[A] complaint [does not] suffice if it tenders ‘naked
assertion[s]’ devoid offurther factual enhancemerit. Ashcroft v. Igbgl 556 U.S. 662, 678
(2009) (quotingBell Atl. Corp. v.Twombly 550 U.S. 544, 5572007). Rather, a complaint must
contain sufficient factual allegations that, if accepted as true, “state a claieliefotinat is
plausible on its face. Twombly 550 U.S. at 570“A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonable odett the
defendant is liable for the misconduct allegelgibal, 556 U.S. at 678 In deciding aRule
12(b)(6)motion, a court may consider “the facts alleged in the complaintnaents attached as
exhibits or incorporated by reference in the complaint,” or “documents upon which thdffgainti
complaint necessarily relies even if the document is produced nahedylaintiff in the
complaintbut by the defendant in a motion to misss” Ward v. D.C. Deg’ of Youth Rehab.
Servs, 768 F.Supp.2d 117, 119 (D.D.C. 20{djjations omitted).

[ll. DISCUSSION

A. Petitioner’s First Claim for Relief

Petitioner first contends that his detention pursuant to the AUMF will be without lega
justification upon the cessation of active military hostilittgydJ.S. and allied forces against the

Taliban andAl Qaeda in Afghanistan. Pé&t41. Petitioner requests that the Court order that he



be released immediately upon cessation of active hostilities in Afghanistan, yamdit lof
mandamus, order Respondents to immediately design, put in place, and implementdhe mili
and administrative procedures thathasgsure such timely releaskl. § 44.

For the reasons discussed below, the Court rejects Petitioner’s first foa relief.
Petitioner’s claim is not ripe because it is dependent on future events that may uroacc
anticipated, or may not occat all. For purposes of this claim, Petitioner does not allege that he
is currently unlawfully detained, but rather that he will be unlawfullyidethonce the United
States’ warin Afghanistan has come to an en&uch future unlawful detention, however, is
speculativeas Petitioner’s claim relies upon the assumption that the government will not release
him once it no longer has the authority to detain him under the AUMF. Accordingly, Petitione
first claim is not ripeand this Court lacks jurisdiction to rule on it necessarily follows that
Petitioner’s request for writ of mandamus is barred becaitkeut jurisdiction over Petitioner’s
first claim, this Court does not have jurisdiction over this related request, a4 W&its Act
does not providanindependent basis for jurisdiction.

1. Ripeness

The Court first addresses the ripeness isflthough the parties agrdbat Petitioner is
entitled tobring apetition fora writ of habeas corpus pursuant to the Supreme Court’s holdings
in Rasul v. Bush542 U.S. 466 (2004), andBoumediene v. Buslb53 U.S. 723 (2008),
Respondents challenge thetjambility of Petitioner’s first claim for relief, contending that this
claimis notyetripe for review SeeRess.’ Mot. at 2 Petitionerassertghat his detention will
no longer be authorized once the United States is no longer engaged in “activeelbstilit
Afghanistan. Pet.’s Opp’nat 13. However, at least for purposes of his first claim, Petitioner

does not assert that his current detention is unlav8ekPet. T 11“While Petitioner continues



to deny that he became partTaliban and/or Al Qaeda forces .he acceptfor purposes of the
instant action that this Court’s prior factual fings are conclusive.”). Rather, R&ther argues
that he is entitled to relief because his detentilh becomeunlawful upon the cessation of
hostilities in Afghanistan. Id. § 41 (“Petitioner’'s detention pursuant to the AUMHI be
without legal justification upon the cessation of active military hostilities betwegnddd allied
forces against the remnants of the Taliban and Al Qaeda in Afghanistan.”) (esnadhdsd)
Petitioner alleges that he will “inevitably suffer injury,tire form of unlawful detention, if he is
forced to wait until combat operations actually end to begin to challenge the legjahty
detention.” Pet.’s Opp’n at 6. Respondents answer th&etitioner's claim rests on “an
assumption that the Governmenmitl fail to transfer him when hostilities have ceased such that
detention authority under the AUMF, as informed by the laws of war, lap&esfs.” Reply at
2. The Court agrees. Petitioner’'s apparent speculation aboutmbht occur at the end of
hostilities possesses neither the immediacy nor the reality to warrant judicial relisftanth
Ripeness doctrine counsels that cowt®uld refrain from deciding cases whetiee
complaining party’snjury is speculatie, and may never occur, as review of such cases would be
premature See Abbott Labs v. Gardn&87 U.S. 136, 14849 (1967) A case is ripe “when it
presents a concrete legal dispute [and] no further factual developnesserstial to clarify the
issues . . . [and] there is no doubt whatever that [the issue] has crystallizecersilffitor
purposes of judicial reviewPub. Citizen v. Dep’t of Stat@76 F.3d 634, 641 (D.C. Cir. 2002)
(citation omitted) A claim is not ripe, however, “if it rests upon contingent future events that
may not occur as anticipated, or indeed may not occur at Bdxas v. United StateS§23 U.S.
296, 300 (1998) (internal quotation marks omitteRjpeness is a requirement of justiciability

which includes both constitutionahd prudential considerationsAmerican Historical Ass’'n v.



National Archives and Records Admib16 F. Supp. 2d 90, 103 (D.D.C. 2007h assessing
ripeness, the Court mukglance “the fitness of the issues for judicial decisindthe hardship
to the parties of withholding court consideratioAbbott Labs 387 U.S. at 149.
Here, theCourt concludes th&etitioner’'sfirst claim for relief is notyet fit for review.
In Devia v. NRC the D.C. Circuit discussed the appropriate standard for such analysi
concluding:
Even though the legal issues may be clear, a case may still not be fit for review:
[T]he question of fithess does not pivot solely on whether a court is capable of
resolving a claim intelligently, but also involves an assessment of whether it is
appropriate for a the court to undertake the task. Federal courts caandt
should not— spend their scarce resources on what amounts to shadow boxing.
Thus, if a plaintiff's claim, though predominantly legal in character, depends on
future eventghat may never come to pass, or that may not occur in the form
forecasted, then the claim is unripe.
492 F. 3d 421, 42425 (D.C. Cir. 2007)quotingMclnnisMisenor v. Maine Medical Center
319 F.3d 6372 (1st Cir. 2003) In Deviathe court held that the resolution of the petitioner’s
challenge of a decision by the Nuclear Regulatory Commission to graminaditha[d] all the
earmarks of a decisions that ‘we may never need to’ makke.at 425 QuotingNat'| Treasury
EmployeedJnion v. United Statesl01 F.3d 1423, 1431 (D.C. Cir. 1996)Jhe Court found it
“too speculative whether the validity of the NRC license is a problem that witl rexed
solving” because the chances of the project ever being able to preessimply unknown.
Id. at 426(internal citation omitted)
The sameprinciples applyhere. Petitioner asserts that his detentiwoill be unlawful
upon the cessation of hostilities in AfghanistaRet. { 41. However, he provides nothing
beyond speculation to support his claim that such unlawful detentionaetilially occur.

Petitioner places great importance on the fact that President has indicatedetivaar in

Afghanistan will be over by the end of tlyiear SeePet.’s Opp’nat 1112. Yet Petitioner does



not credibly contendnor is there any evidence in the record to suggest, that the President or any
other United States government agent intends to detain designated enemactsmidawfully
beyondthe cessation of hostilitiesRather various statements in the recoctted by Petitioner,
support the conclusiotiat the President and other federal government offid@lsotintend to
detain Petitioner once hostilities in Afghanistan ceaSeePetr.’s Opp’'n, Ex. A (President
Obama’s 2014 State of the Union Addreas)i1(“[W]ith the Afghan war ending, this needs to
be the year Congress lifts the remaining restrictions on detainee tsaansfiewe close the prison

at Guantanamo Bay”)id., Ex. C (Remarks by President Obama at the National Defense
University) at 8(“In Iraq, we turned over thousands of prisoners as we ended the;uhrat)9

(“To the greatest extent possible, we will transfer detainees who have been egodad other
countries”); Petts Suppl, Ex. CC (Transcript of President Obama’s May 29, 2014 Interview
with National Public Radio) at 101 think it is very importat for us to close Guantanamo. |
think it is very important as we end the war that originally gagave life to Guantanamo that
we now wind it down.”) Moreover Petitioner himself cites to the fact thmbre than 6,000
detaineesvere released and ahet 1,40041,600 morewere transferredo the custody of the
government of Iraq as part of the pullout from IraBetr.’s Opp’'n at 1-A3. Such evidence
undermines Petitioner's assumption thatwi# be detained unlawfullyat the conclusion of
hostilities in Afghanistan The same can be said of Petitioner’s citagitm the Army Field
Manual and the Geneva Conventions, which require prompt repatriation of prisoners of war upon
the end of active hostilities.Id. at 2021. Furthermore, Respondents notat tthe Periodic
Review Board (“PRB”) process established by Executive Order 13,567 has, laegl the PRB
will review Petitioner’'s case and “nak prompt determination . . . as to whether [his] continued

detention is warranted.’'Resps.’ Reply at 13 (quag Exec. Order No. 13,567 at § 3(a)(7), 76

10



F.R. 13277 (Mar. 7, 201)L) Respondents state that “[s]hould the PRB make a determination to
transfer Petitioner, ‘vigorous efforts [will be] undertaken to identify a Bl@taansfer location,’

and Petitionemay be transferred even before the end of hostilitiéd.”(quoting Exec. Order

No. 13,567 at § 4(a)).

Certainly Petitioner takes issue witlihat he characterizes &espondents’ “deliberate
non-answer to [the] question” of whether he will be released upon withdrawal of U.S. combat
troops in Afghanistan, and chooses to interpret what he describes as a “syudimbgjuous
statement” as evidence that the government does not intend to release Petition@ssaionc
of hostilities in Afghanistan SeePet.’s Opp’n at4. Yet suchan interpretation is purely
Speculative at this point in timeWhile Petitionergoes to great pains to argue that h@as
asking this Court to dictate the date of the end of combat operatidrighanistanid. at 1,he
clearlyis asking this Court to predict what will happen when that date co@essequently, the
injury Petitioner anticipates upon the cessation of hostilities in Afghanistant igeh ripe, as
there is no certainty as to when Petitioner will suffer ithisry, nor that he ever will suffer this
injury. Petitioner’'santicipated injury is, at preseriiased entirely upon speculatithrat federal
government officials will refuse to carry out their apparent legal respatisgyilwhich provides
an insufficient basis for declaratory relief.See Weaver's Covenergy, LLC v. Allen587
F.Supp.2d 103, 112 (D.D.C. 2008) (“The Court has no authority to grant declaratory releef base
on plaintiff’'s speculation that defendants may, in the future . . . refuse yoocdrtheir statutory
and regulatory duties.”). At this point the chances of the claim&dgury are simply unknown

andthe Court is presented with an abstract disagreement in need of factual development

2 |f the PRB's initial review does not result in a final determination to trafsfétioner
his case will be subject to additional reviev&eExec. Orde No. 13,567 at 88 4(b), (c).

11



Although it may be certain that the hostilities in Afghanistan will ahdome point, the
injury that Petitioner might suffeat the conclusion of these hostilitisspurelyhypotheticalat
this point. As the Supreme Court has conclutigd,claim is not ripe for adjudication if it rests
upon ‘contingent future events that may not occur as anticipated, or indeed not occut at all.’
Texas 523 U.S. at 300 (quotinghomas v. Union Carbide Agricultural Products C473 U.S.

568, 58081 (1985). Because it is entirely possibdeat Petitioner may beeleased once the war

in Afghanistan has ended and the AUMF no longer authorizes his detention, one canndt say wit
any degree of certainty that the issue raised by Petitisraar indeedwill ever, becoméfit for

review.

With respect to the otheside of the ripeness analysis hardship to Petitioner from
postponing review-the Court notes that, for purposes of his first claim, Petitioner concedes that
he is currently lawfully detainedursuant to this Court’s prior rulingPet. { 17 Accordingly,
the hardship suffered by Petitioner is at this point not concrete, but simply etiprediGiven
the present circumstances, such potential hardship that may result from postpeiewgs not
sufficient to tip the balance and outweigh “the pating institutional interest in deferring
review.” Askins v. Dist. of Columbi@&77 F.2d 94, 98 (D.C. Cir. 1989). Although mindful of the
fact that Petitioner has been detained for more tivahve years, the Countnay not ignore the
requirements of Aitle Il of the Constitution, which require a live controversy at each stage of
litigation. Of course, fi Petitioner ultimately learns facts or gains evidence that suggests that he
will notbe transferred upon the cessation of hostilities in Afghanisemayagain seek review
in this Court. Accordingly, any hardship to the parties of postponing retighis timedoes not

overcome the fact tha¢view of Petitioner’s claims would lieappropriate at this time.

12



In arguing that his claim is presentipe for review, Petitioner contentisat courts have
permitted “the filing offhabeas corpugjetitions vell in advance of the asserted right of release
precisely to permit the petitions to be litigated and finally decided before kb@seedate
occurs.” Pet.’s Oppn at 20. In making this argument Petitioner relies on a Supreme Court case
in which the Court held that a petitioner serving consecutive prison sentenakshadlgnge his
second sentence before the conclusion of his first prison teéayion v. Rowe391 U.S. 54, 67
(1968). Respondents, however, contend that because the events rendering the petitioner’s
incarceration unlawful had occurred before the habeas petitions were Hadgthn has no
application to the present case, where the alleged basis for Petitionems haai not yet
occurred. Resps.’ Reply at 3'he Court agreesPeytonrepresents a distinct scenario. There,
the allegedly unlawful detention wasmostcertain to occur. Herday contrast, Petitioner only
speculates that his allegedly unlawful detentiahh occur— his habeas claim is contingent on
events that have yet to transpire and indeed may never transpive other cases cited by
Petitioner for this proposdn are similarly inappositeSee Edwards v. INS93 F. 3d 299 (2d
Cir. 2004) (Petitioner serving prison term was entitled to relief from future @¢jor because
events entitling her to relief had already occurré®arson v. Holder624 F. 3d 682 ¢ Cir.
2010) (Habeas petition seeking future relief after petitioner’s refeaseprison was found to be
ripe for review because events entitling him to relief had already occulredpntrast to these
cases, the events thatuld entitle Petitionerto relief, that he be detained unlawfulipon the
cessation of hostilities in Afghanistamave not yet occurred.

Gon v. Gonzalez534 F. Supp. 2d 118 (D.D.C. 200®),case cited by Respondents,
presentsa more similar scenario to the oaeissue In Gon, the petitioner sought to prevent the

government from extraditing him to Mexico in the future, and argued thaehtsn fora writ

13



of habeas corpus was ripe because he had signednaigrationform and speculated that he
would be extradited if and when he was released from pridomat 120. In concluding that
petitioner’s claim was not ripeChief Judge Richard W. Roberteld that the petitioner’s
speculation about a future extradition or deportation was “contingent on multiple fuauns e
which may not occur.” Id. The court further held that the petitioner “present[ed] no legal
support for the proposition thatpediction of future confinement, extradition, or deportation
presents a concrete claim ripe for adjudicatidd.”(emphasis added)Similarly, Petitioner’'s
presentclaim is not ripe for adjudication because it rests on speculatidrpredictiorabout a
future unlawful detention that is contingent on multiple future events rttat not occur
including, but not limited to, whether the government releases him once the UnitediStade
longer at war in Afghanistan.

Accordingly, becausgjudicial resources are best preserved for conflicts necessitating a
resolution, rather tharexpended upon conflicts merebnticipating the need forjudicial
intervention; City of Williams v. Dombe¢Kl51 F.Supp.2d 9, 16 (D.D.C. 200Emphasis in
original), ripeness doctrine counsedgainst addressing the merits of Petitioner’s claims at this
point.

2. Mandamus Jurisdiction

In conjunction withhis request that he be released immediately upon cessation of active
hostilities in Afghanistan, Petitioner also seeks an okd@ryrit of mandamus, tha&espondents
immediately design, put in place, amgplement the military and administrative procedures that
will assure such timely releasé®et.{ 44. Respondents argue, and Petiticagpears to agree
seeResps.’ Mot. at 13, Petr.’s Opp’n at-28, that Petitioner’'s request depends upon the All
Writs Act, which provides “all courts established by Act of Congress mayg iaBuwrits
necessary or appropriate in aid of their respective jurisdictions anelabtgeo the usages and

14



principles of law.” 28 U.S.C.§8 1651(a). However, the A Writs Act does not enlarge this
Court’s jurisdiction, but rather limits the Court’s authority to issue extraargiwrits “to the
issuances of process ‘in aid of' the issuing court’s jurisdictid@linton v. Goldsmith526 U.S.
529, 534 (1999)The Supreme&ourt inClinton notedthat “[tlhe All Writs Act cannot enlarge a
court’s jurisdiction” Id. at 85 (Quoting 19 J. Moore & G. Pratt, Moore’s Federal PracBce
204.02[4] (3ded. 1998). See also Ross v. U,3460 F. Supp. 2d 139, 151 (D.D.C. 2006)
(holding hat “the Act itselfis not a grant of jurisdiction . [the] statutory language makes clear
that the authority to issue writs is confined to the issuance of process ‘in aidisdigtion that
is created by some other source and not otherwise enlaggéte All Writs Act.”) (nternal
citations omitted).In his briefing Petitionerdismisses this precedessbeside the pointbased
on the incorrect assertion that this Court has jurisdiction over his habeas pd#itoris Opp’'n
at 2728. However, a established above, this Court presently lacks jurisdiction over the
remainder oPetitioner’sclaim, as this request for relief is not yet rida the absence of some
other basis for jurisdictiorRetitioner is noéntitled to the relief sought under the All Writs Act.

B. Petitioner's Second Claim for Relief

In his second claim, Petitioner seeks his immediate release, arguing thatthsezbn
detention under the AUMF has become punitive rather than prevent&ete 46-48. With
respect tothis claim this Court must decide whether Petitioner's continued detention can be
justified under the AUMF.The AUMF provides:

That the President is authorized to use all necessary and appropriate forde agains

those nations, organizations, or persons he determines planned, authorized,

committed, or aided the terrorist attacks that occurred on September 11, 2001, or

harbored such organizations or persons, in order to prevent any future acts of

international terrorism against the United States by suchnsatiwmganizations or
persons.
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Pub. L. No. 10740, 115 Stat. 224 (2001)his provisiongives the United States government the
authority to detain a person who is found to have been “partld@agda or Taliban forceSee
Awad v. Obama608 F. 3d 1, 112 (D.C. Cir. 2010)Al-Bihani v. Obama590 F. 3d 866, B
(D.C. Cir. 2010);see also Barhoumi v. Obam@09 F. 3d 416, 4234 (D.C. Cir. 2010). As
recentlyas February of this yeathe Court of Appda reaffirmed that inder the Authorizatio
for the Use of Military Force . . individuals may be detained at Guantanamo so long as they are
determined to have been part of Al Qaeda, the Taliban, or associated forces, and so long as
hostilities are ongoing.’Aamer v. Obama742 F.3d 1023, 1014 (D.C. Cir. 2014) (internal
citations omitted).lt has already been established that Petitioner was detertnriad Court to
have been part of the Taliba®ee Al Odah v. United State648.F. Supp. 2d 1 (D.D.C. 2009),
affd, 611 F. 3d 8 (D.C. Cir. 2010xert. denied 131 S. Ct. 1812 (2011)t has also been
established that thhostilities in Afghanistan, though winding down, are ongoidthough
President Obama announced in late May that 2014 “is a pivotal year” in which the Unattesl S
will concludeits combat mission in Afghanistan, the fact remains that as of this speaghly
32,000troops were stationed in AfghanistaRetr.’s Suppl., Ex. ZRresidenDbama’s May 27,
2014 Remarks on Afghanistan) aB2 While the President expressed ambitions of having less
than 10,000 troops in Afghanistan at the beginning of 2015, the hostilities in Afghanistan rem
ongoingas of the date of this Memorandum Opiniold. Accordingly, Petitioner's detention
remains lawful under the AUMF at this time.

In opposition to this conclusion, Petitioner argues that his ongoing detention is unlawful
because the AUMF authorizes only preventative detertidetention to prevent the detainee
from returning to thdield of battle— and that his detentiohas becomgunitive rather than

preventative. Pet] 46. Petitioner contends that his detention is not preventative because he
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never engaged in actual combat and he does not pose a threat of returning to theddbaitlef
1136-37, 46. Both of these argumentsil. First as Respadents point out, thB.C. Circuithas
rejected the arguemt that an individual who wasart of Al Qaeala or Taliban forces must have
directly participated in hostilities to be legally detainegeeKhairkhwa v. Obama703 F. 3d
547,550 (D.C. Cir. 2012) (holding that “[ijn order to detain individuals who were part of the
Taliban or alQaeda forcegroof that the individuals also actively engaged in combat against the
United States and its allies is unnecessanAPAdahi v.Obama 613 F. 3d 1102, 1103 (D.C.
Cir. 2010) (holding thateven thougtthe petitioneiinsisted he “never fought against the United
States”, hewvas properly detaineds “part of’ Al Qaeda), cert denieg 131 S. Ct. 1001 (2011)
The Court of Appeals has further held that detention authority is based on a “deiermwha
whether an individual is ‘part of &Daida [and] ‘must be made on a chsecase basis using a
functional rather than formal approach and by focusing upon the actions of the individual in
relation to the organizationUthman v. Obama637 F. 3d 400, 402 (D.C. Cir. 2011) (holding
that the petitioner was properly detained based on the evidence that he “more likelgtthas
part of al Qaeda”) (internationglotation omitted). Thus, based on precedent, this Coaed
not determine whether the fact that Petitioner may not have engaged in actual makdmhis
prolongeddetention punitive rather than preventativévhetheror not Petitioner engaged in
actual combat haso bearing on the legality of his detention so londgh@das beae found to
have been part of ADaeda or Taliban forces at the time of his capture.

The Court similarly rejects Petitioner's argument thé prolonged detention has
become punitive because he poses no thfeaturning to the battlefieldRespondents point out
that theD.C. Circuithas “repeatedly held that the threat posed by a detainee is not a matter for

the Court to address in determining the lawfulness of a detention at the timptwkca a
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Guantanamo detainee’s habeas cadeess. Mot. at 18.As Respondents accuratelgntend,
Petitioner’s arguments run counter to binding precedent precluding this Court franhecoigsa
detainee’s present threat level in determining whether his detention is ldwAvad, the Court

of Appeals held that “the United States’s authotiby detain an enemy combatant is not
dependent on whether an individual would pose a threat to the United States or its allies if
released but rather upon the continuatiohatilities” 608 F. 3d 1, 11 (D.C. Cir. 2010) (citing
Al-Bihani, 590 F. 3dat 874). Accordingly, Petitioner’s present threat level, or lack thereof, has
no bearing on the legality of his detention so long as he has been found to have poseata threat
the time of capturé.

In arguing for a contrary result, Petitioner misconstrues Supreme Couddentc
Petitionercites toHamdi v. Rumsfe|d42 U.S507 (2004)in support of his argument that the
AUMF doesnot provide legahuthority for the prolonged detention he is facirigthough the
Court recognized that the AUMF included the “authority to detain for the duration c#l&vant
conflict”, the plurality did note that “[if the practical circumstances of a given conflict are
entirely unlike those of the conflicts that informed the development of the law of war, tha
undestanding may unravel.”ld. at 521. Petitioner argues that this language suppbiss
argument that his detention is no longer lawful under the AUMPetr.’s Opp'n at 30.
Petitioner, however, fails taeference the Court’s very next sentenelichreads “But that is
not the situation we face as of this date. Active combat against Taliban fighpasently are
ongoing in Afghanistan.”ld. So long as the record establishes thadhited States troopare

still involved in active combat in Afghanistan, [] detentionsg@a# of the ‘exercise of necessary

% In light of this binding D.C. Circuit precedent that Petitioner’s detentiomipunitive
and remains preventative, the Court does not address Petitioner’s argumdms thetention
constitutes a disproportionate punishment under Eighth Amendment principles of
proportionality. SeePetr.’s Opp’n at 33-34.
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and appropriate force,” and therefore are authorized by the AUMG.” Here, although the
President has made public statements regarding an impeamshalgision to hostilities, the war in
Afghanistan is, to this date, still going.

Petitioner similarly misonstruesJustice Kennedy'statement inRasul that “as the
period of detention stretches from months to years, the case for continued ddtemtieat
military exigencies becomes weaker.’542 U.S.at 488 (Kennedy, J., concurring in the
judgment) At issue inRasulwas whetheifederal district courts had jurisdiction over habeas
actions of alien detaineegccordingly, whileRasulheld thafedeal courts did have jurisdiction
over these cases and emphasizedittufinite detention without trial wasot permitted Rasul
did not, as Petitioner would like this Court to belieseePetr.’s Opp’'n at 381, stand for the
proposition that the leg&yi of his detention becomes weaker over tinmedeed, the D.C. Circuit
has rejected such a proposition. While mindful ddtitoner's concerns thata court’s
determination oAl Qaeda membership doest justify a “lifetime detention”, in 2013 the Court
of Appeals held that “the 2001 AUMF does not have a time limit, and the Constitutiors allow
detention of enemy combatants for the duration of hostilitils . Obama 736 F. 3d 542, 552
(D.C. Cir. 2013). Théli court noted that “absent a statute that imposes a time limaieatesa
sliding-scale standard that becomes more stringent over time, it is not the Judicigogsrpte
to devise a novel detention standard that varies with the length of detefdion.”

Finally, Petitioner cites tdadvydas v. Davj$3 U.S. 678, 690 (2001& Supreme Court
case in which the Court held thalien immigration detainees could not be held indefinitely
under 8 U.S.C8§ 1231(a)(6).In analogizing the present case to thfathe immigration detainees
in Zadvydas Petitioner attempts to reconcillee fact that Petitioner is a suspected terroigt

asserting that[Ww]hile the Court observed in passing that the immigrant detaine2advyas
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were not suspected terroristsatlobservation supplied no limiting principle in that cadeet.’s
Opp’n at 31, fn. 22.However,the ZadvyasCourt actuallynade clear that its holding would not
necessarily apply to cases such as this, stating that its ruling did not addesssnealving
“terrorism or other special circumstances where special arguments might beomémen of
preventative detention and heightened deference to the judgments of the politicaldvatiche
respect to matters of national security.” 533 U.S. &t 88 addition, as Respondents point out,
Petitioner is not detained pursuant to 8 U.S.C. § 1231(a)(6); he is held pursuanitoMifr.
And the binding precedent construing this provision permits his detention as long asdsostiliti
Afghanistan continue. Resps.’ Reply at 21.

In sum, Petitioner’s prolonged detention is lawful under the AUMF regardless tfevhe
or not he actively engaged in combat or presently poses a threat, and in spitadftthet the
war in Afghanistan may be ending in the coming months. The Supreme Court and the D.C.
Circuit haverepeatedly held that detention under the AUMF is lawful for the duration of active
hostilities. Accordingly, the only question before this Court is whether the President has
authorityunder the AUMF to detain Petitioner, and that question was addressed in the Court’
previous opinion.

V. CONCLUSION

For the foregoing reasons, the Court concludesRbkétioner’s [2] Petition for Writ of
Habeas Corpus and Declaratory Judgment is DENIED and Respondents’ [21] Response to
Petition for Writ of Habeas Corpus and Motion to Dismiss or for Judgment as a bfdttav is
GRANTED. Accordingly, this action is DISMISSED its entirety. Petitioner’s first claim for

relief is DISMISSED WITHOUT PREJUDICEor lack of ripeness Petitioner's second claim

20



for relief is DISMISSED WITH PREJUDICE. An appropriate Ordelaccompanies this

Memorandum Opinion.

Dated: August 3, 2014

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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