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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANGELA MCCASKILL,

Plaintiff,
V. Civil Action No. 13-1498 (JEB)
GALLAUDET UNIVERSITY,

Defendant.

MEMORANDUM OPINION

As Gallaudet University’s Chief Diversity Officer, Plaintiff Angela McCaskill was tasked
with promoting a diverse and inclusive cokegommunity. In Oober 2012, several of
McCaskill's coworkers learned that she haghed a petition to place Maryland’s Proposition 6 —
a state constitutional amendment that woulkiehi@anned same-sex mage — on the ballot.

When this fact became more widely knownoampus, Gallaudet admimniators decided that
McCaskill’s ability to advocate for her coitgaents — in particular the university’s gay
community — had been compromised. As a restiliat decision — or, as Plaintiff tells it,
because of her race, religion, marital stasesual orientation, angblitical affiliation —

Gallaudet placed her on administrative leave atiohately, demoted her. When the university
failed to restore McCaskill to her positiorteafthe furor had died down, she brought this
diversity action alleging thahe university had violatetthe D.C. Human Rights Act’s
prohibitions against various fosf discrimination and had inteonally or negligently caused
her emotional distress. She asserts, moreowarafter she signed thetji®n, the university —

acting through two of its employees — defanher and placed her in a false light.

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2013cv01498/162271/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2013cv01498/162271/37/
http://dockets.justia.com/

Gallaudet has now responded by filing two Motions to Dismiss. The first argues that
those two employees, whom Plaintiff voluntamdligmissed by filing an Amended Complaint, are
indispensable parties; as their joinder wouldtd®y diversity, the motion asserts, the suit cannot
proceed. The second contends taCaskill has not sufficientlpled facts to support any of
her claims. Convinced by Defendant’s subste arguments, the Court will grant its second
Motion and dismiss this case.

l. Background

According to Plaintiff’'s Complaint, which éhCourt must presume to be true for the
purpose of these Motions, McCaskill was employe@ataudet at all times relevant to this case,
and at least since 2012. See Canfpl’. As Deputy to the Presiat of the university, Associate
Provost for Diversity and Inclian, and Chief Diversity Oftier, she was responsible for
“foster[ing] and advanc]ing] arsttegic and integrated approach to diversity priorities in all
aspects of University life” antkstablishing diversity prioritieand enforc[ing] guidelines for the
University that ensure[] equity, inclias, and social jugte.” 1d., T 8.

On October 3, 2012, McCaskill receivedeamail from a co-worker, Dr. Martina
Bienvenu, in which Bienvenu asked for a meeting to discuss an issue related to same-sex
marriage in Maryland. Id., § 9. At the meetinqiftiff alleges, Bienvenu “confronted [her] in
a very hostile manner” regarding Plaintiff's dgon to sign a petition to place Proposition 6 on
the ballot. _Id., § 10. Plaintiff responded, “Yesdjd sign the petition. . . | signed the petition at
church during a [worship] service last Julyd., T 11. At that point, McCaskill complains,
Bienvenu “responded in a very animated manrex¢laiming, “I am really disgusted with you!”
and asking, “Are you still a member of that chirthefore “criticiz[ing] Plaintiff's Christian

faith and belittl[ing] her religius beliefs.”_Id., § 13. The imtction concluded with Bienvenu’s



telling Plaintiff that the names and addressethefpeople who signed the petition were a matter
of public record, which Plaintiff took to implyHat harm could come to her home at the behest
of Bienvenu.” Id., 1 14.

Plaintiff believes, moreover, that Bienvedid not leave things there. Instead, she
alleges, Bienvenu and her partner, Kendra Bmjpoke anonymously to PlanetDeafQueer.com,
telling the web site, among other things, thatimliff had signed an “anti-gay” marriage petition
and that she supported overturning Marylarsdise-sex-marriage legislation. See id., 1 99,
110.

“[G]reatly disturbed emotionally,” id., §8, Plaintiff took the matter to the Gallaudet
administration. Although the President of theversity expressed “shock and dismay” at
Bienvenu’s actions, id., § 19, no investigatiorsM@rthcoming, Bienvenu was not punished, see
id., 11 21-25, and Plaintiff's migatment at the hands of tGallaudet faculty continued. See
id.,  57. The university placed her on “admmasve leave,” see id., 41, and ultimately
demoted her and cut her office’s budget by 32@at: _See id., 11 52, 55. Despite several
requests for redress, Plaintiff never got her old job back.

Feeling she had no other options, McGlagled this suit in September of 2013,
asserting causes of action against Gallaudet for discriminatory treatment, disparate impact,
retaliation, maintenance of a hites work environment, and @ing and abetting discrimination,
all in violation of the DCHRA (Gunt I); intentional infliction of emotional distress (Count V);
and negligence (Count VI); and against bibih university and Bienvenu and Smith for
defamation and false-light invasi of privacy (Counts II-1V). IlDecember, Plaintiff voluntarily
dismissed Bienvenu and Smith, whose presencedNwaie defeated diversity . See Mot. for

Leave to File Amended Complaint, § 1. Gallatidas now moved to dismiss on the grounds that



the two individual defendants are necessaryigmtinder the Federal Rules of Civil Procedure
and that Plaintiff has failed to equately plead any of her claims.
. Legal Standard

Federal Rule of Civil Procedure 12(b)(6ppides for dismissal of an action where a
complaint fails “to state a claim upon which rélkan be granted.” In evaluating Defendant’s
Motion to Dismiss, the Court must “treat the conmitfa factual allegations as true . . . and must
grant plaintiff ‘the benefit of alinferences that can be derivedrfr the facts alleged.” Sparrow

v. United Air Lines, Inc., 216 F.3d 1111, 1113@Cir. 2000) (quoting Schuler v. United

States, 617 F.2d 605, 608 (D.C. Cir. 1979)) (intecitation omitted); see sb Jerome Stevens

Pharms., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. 2005). The notice-pleling rules are “not

meant to impose a great burden upon a pfginbura Pharm., Inc. v. Broudo, 544 U.S. 336,

347 (2005), and she must thus be granted eveoydale inference that may be drawn from her
allegations of fact. See Sparrow, 216 F.3d at 1114.
“[D]etailed factual degations” are not necessarywtdhstand a Rule 12(b)(6) motion,

Bell Atlantic Corp. v. Twombly, 550 U.$44, 555 (2007), but “a complaint must contain

sufficient factual matter, accepted as true, to ‘state a claim to relief fflatgble on its face.”

Ashcroft v. Igbal, 556 U.S. 662 (2009) (quoting Tway 550 U.S. at 570). Plaintiffs must put

forth “factual content that allowthe court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.” Id. The Caweed not accept as true “a legal conclusion
couched as a factual allegation” or an iefece unsupported by the facts set forth in the

Complaint. _Trudeau v. FT@56 F.3d 178, 193 (D.C. Cir. 2006) (quoting Papasan v. Allain, 478

U.S. 265, 286 (1986)) (internal quotation maoksitted). Although a plaintiff may survive a

12(b)(6) motion even if “recovg is very remote and unlikely,” Twombly, 550 U.S. at 556



(citing Scheuer v. Rhodes, 416 U.S. 232, 236 (19%W#)facts alleged in the complaint “must be

enough to raise a right to relief abdhe speculative level.”_1d. at 555.
Federal Rule of Civil Procedure 12(b)(7) also outlines a standard for dismissal, in this
case for “failure to join a [necessary] party unBele 19.” The burden is on the defendant to

show that joinder is requide see Citadel Inv. Grp., LLC v. Citadel Capital Co., 699 F. Supp. 2d

303, 317 (D.D.C. 2010), and courts have generagnlreluctant to grant Rule 12(b)(7) motions,
finding that “dismissal is warranted only when thedect is serious and maot be cured.”_Direct

Supply, Inc. v. Specialty Hosp. of Amer., Cl. 878 F. Supp. 2d 13, 23 (D.D.C. 2012) (citation

omitted). As with Rule 12(b)(6) motions, a cooust accept the allegations contained in the

plaintiff's complaint as true fothe purpose of the Rule 12(b){Aquiry. See 16th & K Hotel,

LP v. Commonwealth Land Title InsoCG 276 F.R.D. 8, 12 (D.D.C. 2011).

1. Analysis

Defendant argues that the Court must disiRlamtiff’s suit in its entirety. Gallaudet
begins by addressing the voluntary dismisgdbrmer defendants Bienvenu and Smith,
contending that because the tare necessary partidhg litigation may not proceed without
them. If the Court reaches the merits, moreabver university asserts that Plaintiff's claims all
fall short. The Court will addresach of these arguments in turn.

A. Indispensable Parties

Gallaudet first posits that this suit must bendissed because Plaintiff has failed to join
all indispensable parties —maly, Bienvenu and Smith. FedéRule 19 “establishes [the]
procedure for determining whether an action nestlismissed because of the absence of a party

needed for a just adjudication.”_Cherokee Nation of Okla. v. Babbitt, 117 F.3d 1489, 1495-96




(D.C. Cir. 1997). Rule 19 requires joinder of “f@rson who is subject to service of process and
whose joinder will not deprive the cawf subject-matter jurisdiction” if:

(A) in that person’s absend&ge court cannot accord complete
relief among existing parties; or YBhat person claims an interest
relating to the subject of the actiand is so situated that disposing
of the action in the person’s albbse may: (i) as a practical matter
impair or impede the person’s ahjliio protect the interest; or (ii)
leave an existing party subjectasubstantial sk of incurring
double, multiple, or otherwise incastent obligations because of
the interest.

If the Court finds that a “required” person has Ineen joined, it “must der that the person be
made a party.” Fed. R. Civ. P. 19(a)(2) nd¢f necessary party has been excluded, the inquiry
ends there and the case may proceed.

No doubt some Rule 19 cases “can be complex,” Republic of Philippines v. Pimentel,

553 U.S. 851, 863 (2008), but this one is not. Thaecause neither of Rule 19’s textual hooks
applies. More specifically, Defendant does argjue that the Court will be unable to “accord
complete relief among existing parties” — namely, McCaskill and Gallaudet — without joining
Bienvenu and Smith. Those two prospective ni@ééats, moreover, do not “claim[] an interest
relating to the subject of thetamn.” As a result, the Court ed proceed no further; it can
conclude at this juncturedhneither Bienvenu nor Smithasrequired party, and so their
exclusion is not a propéasis for dismissal.

B. D.C. Human Rights Act Claims

Having cleared that hurdle, the Court arrivethatheart of Plaintiff's case: employment
discrimination. The DCHRA prasibes discriminatory employent practices based on an
employee’s “race, color, religion, national origiex, age, . . . or poical affiliation,” among
other things. D.C. Code § 2-1402.11(a)(1).Cbunt | of her Amended Complaint, Plaintiff

alleges that Gallaudet violated the DCHRA ). suspending her and subsequently demoting



her in a discriminatory manner; (2) retaliatagginst her for engaging in protected activity —
namely, signing the petition suppiog Proposition 6; (3) promatg a hostile work environment;
(4) aiding and abetting discriminatory actionsg 8) intentionally and maliciously disciplining
her in violation of the statute’s “effects ctu” See Am. Compl., 11 62-96. None of those
claims, however, can withstand the present Motion to Dismiss.
1. Discriminatory Treatment

The DCHRA makes it illegal to “discriminateagst any individual, with respectto . . .
compensation, terms, conditions, or privilegéemployment, including promotion” and to
“limit, segregate, or classify . . . employeesny way which would deprive or tend to deprive
any individual of employment opportunities, or otherwise adhrgffect his status as an
employee” on the basis of membership in a protected class. D.C. Code § 2-1402.11(a)(1). To
adequately plead discriminatangatment under the DCHRA, theoed, Plaintiff must establish
that: (1) she is a member opeotected class; (2) she suffelmtadverse employment action;

and (3) the unfavorable action gives rise to darance of discrimination. See Stella v. Mineta,

284 F.3d 135, 145 (D.C. Cir. 2002).

McCaskill here alleges discriminatory tre&int on the basis of a remarkable number of
grounds: race, religion, sexual orientation, mhstatus, and politicaffiliation. See Am.
Compl., 11 62-77. While she correctly assertstti@university’s desions to place her on
administrative leave and, eventually, to deni@econstitute the recite adverse action, her
stumbling block arrives at step tkreTo satisfy that third requirement, she must plead facts that
show that the adverse action was taken becauser girotected status —athis, that the action

“was not attributable to [a] common legititeaeason[].”_George v. Leavitt, 407 F.3d 405, 412

(D.C. Cir. 2005). Mere spectian as to the employer’'s moétion cannot establish a prima



facie case of discrimination. See PoweNMiashington Metro. Transit Auth., 238 F. Supp. 2d

160, 165 (D.D.C. 2002).
McCaskill, however, does not ajje any facts here that cdullow a jury to conclude
that Gallaudet took prohibited actions becanfseer membership in any of her claimed

protected groups. This omission is fatal to discrimination claim._See Ass’n of Flight

Attendants v. U.S. Dep’t of Transp., 564 F.3d 462, 465 (D.C. Cir. 2009) (plaintiff's claim of

discrimination failed because it containgalmore than conclusory allegations of
discrimination).

With regard to religion, Plaintiff's AmendeComplaint merely asserts that she was
placed on leave “for, among otheirtys, executing a legislativeiiiative . . . while attending a
religious service in her Christiaturch” and that she is a member of a protected class “because
of her . . . religion as a Chriah of the African Methodist Epispalian denomination.”_1d., 19
64, 66. Even if Gallaudet knew bér religious convictions or vgaaware that those convictions
motivated her to sign the petition — a fact tteahains hazy on the face thie Complaint — there
is no factual allegation that heeligion somehow prompted hsuspension or demotion. As a
result, although it may be true that McCaskifjredd the petition because she is a Christian — and
that Bienvenu approached her for the saeason — the university cannot be guilty of
discrimination on that basis.

The same is true of Plaintiff’'s claims @iscrimination based on race, marital status, and
sexual orientation. Plaintiff doedlege that an unidentifieemployee of Gallaudet wrote her a
nasty letter after it became public that she $igded the petition, see Am. Compl., 59, and in
her Opposition she asserts thas fletter included a racial epit, see Opp. at 37, but she does

nothing to tie this incident to ¢huniversity’s personnel decisionsexen to link the views in the




anonymous letter to Gallaudet administratorallatNor does she make any coherent argument
that her marital status or sexual orientatiomy@sosed to her views about other people’s home
lives, prompted the university to act. The besirRiff can do on this front is to allege that she
may, at some point, have been called “anti-gaybne of her co-workers. See Am. Compl., |
67. This, of course, does not allow the Cournfer that the university suspended her because
of her own marital status or sexual orientation.

If McCaskill is to prevail on her internal-discrimination claim, then, she must
convince the Court that Gallaudet discriminatediast her on the basis of political affiliation.
Such an argument might initially appear prongssmce McCaskill’s political stance on an issue
generated the controversy. Y#te DCHRA does not sweep Bmadly. By the statute’s own
terms, “political affiliation’ means the state bélonging to or endorsirany political party.”

D.C. Code § 2-1401.02(25). The D.C. CourfAppeals, moreover, has read the statute

narrowly. In_Blodgett v. University Club, 9302d 210 (D.C. 2007), the plaintiff had been

expelled from a private club in part for lisolvement with a right-wing group called the

National Alliance. Those activities earned the some negative publigitso it terminated his
membership. Even though the court alloweat Blodgett may have been dismissed “based on
his affiliation with the National Alliance,” id. &21, it observed that a plaintiff cannot satisfy the
statute’s definition of “politicahffiliation” by asserting discmination for “political reasons” or
“politics generally,” id. aR21-22, and it found no evidence tBbdgett’'s group was a political
party “under any ordinary senaad with the meaning commonly d@bited to that term.”_Id.
(quotation marks omitted). Afterlathe D.C. and U.S. Codes treat as political parties only those

groups that nominate candidatesrecognized public election§ee id. at 221 n.10 (citing D.C.



Code § 1-1101.01(10) and 2 U.S.C. § 431(16)pdgett did not arguthat the National
Alliance did any such thing, so the court denied his political-affiliation claim.

McCaskill's claim is even weaker thandBlgett’'s. She allegebat the university
discriminated against her because of her actiomsmely, that she signed the Maryland petition
— and not because of her membership in anygrlet alone any political party. She makes no
attempt, moreover, to distinguish her signingeéition from the “general” politicking discussed
in Blodgett. The Court, accordingly, will dismi®laintiff's intentional-discrimination claim.

2. Retaliation

Next, Plaintiff alleges that Baudet suspended and demoket in retaliation for signing
the petition. The DCHRA prohits an employer from retaliating against an employee “on
account of having exercised or enjoyed . . . agitrgranted or proteadeunder this chapter.”
D.C. Code, § 2-1402.61(a). “The elements oétaliation claim under the DCHRA are the same

as those under the federal employment disc@ton laws.” _McCairv. CCA of Tenn., Inc., 254

F. Supp. 2d 115, 124 (D.D.C. 2003). In other wordqrove unlawful retaliation, a plaintiff
must show that: “(1) she engabie [a statutorilyprotected activity]; (2) the employer took an
adverse employment action against her; anth@pdverse action was causally related to the

exercise of her rights.” Holcomb Rowell, 433 F.3d 889, 901-02 (D.C. Cir. 2006).

It is difficult to make out precisely whatgiected activity Plaintiff thinks prompted her
suspension and demotion. In her Complaint,adleges that Defendaniolated the DCHRA by
retaliating against her “on account of her ei®@ng or enjoying her right to be free from
unlawful discrimination.” Am. Compl.,  78. At first, one might think Plaintiff is claiming that
she faced retaliation for complaining that shé haen discriminated amst. In the next

paragraph of her Complaint, however, McCasMiktges that the “protected activity” in which

10



she was engaged was “signing [the] legislativiaitive” and “expressing herself as a married,
heterosexual, African-American, Christianmwan/voter, who, througprayer and worship,
searched for a means to enlighten Maryland vaterthe issue of same-sex marriage in such a
way to foster discourse, tolerance, and eesfor the democratic process.” Id., 7.

This, quite simply, is not the sort of “prated activity” contemplated by the statute.
Although the plain languagef the DCHRA is of limited useourts have held that the law
protects employees who bringtbreaten to bring a discriminati claim against their employer.

See, e.g., Baloch v. Kempthorne, 550 F1381, 1198 (D.C. Cir. 2008); Tsehaye v. William C.

Smith & Co., 402 F. Supp. 2d 185, 197 (D.D2005) (citing_Jones v. Washington Metro.
Transit Auth., 205 F.3d 428, 433 (D.C. Cir. 200@)aintiff points to naauthority — and the
Court has found none — that supports the notiahdkneral politicahctivity, political or
religious speech, or prayeonstitutes protecteactivity under the DCHRA's retaliation

provision. _See Beckwith v. Career Blazéearning Ctr., 946 F. Supp. 1035, 1042 (D.D.C.

1996) (concluding that plaintiff's participati in Million Man Mard was not statutorily
protected activity for purpose of retaliation claim).

Instead, it seems Plaintiff has attemptedhoehorn a First Amendment argument into
her Complaint against Gallaudet by dressing iasijgan employment-discrimination allegation.
While a citizen has an unfettered right taifpen her government, such a constitutional claim
aimed at Gallaudet cannot succéede, as the university and its employees are private parties

not subject to the First Amendment’s strietsir See Jackson v. Metro. Edison Co., 419 U.S.

345, 352 (1974); see also Donohoe v. Wyt F. Supp. 753, 757 (D.D.C. 1982) (private

employer could not be liable under First Amemahinfor firing employee in retaliation for his

11



sending letter to government official). As a result, Plaintiff's retaliatlaim, as it appears,
cannot succeed.
3. Hostile Work Environment
Plaintiff also alleges that she was subjedted hostile work environment because of her
many protected characteristics. To prevail on suckaim, a plaintiff mustlemonstrate that she
faced “discriminatory intimidation, ridiculend insult” that was “sufficiently severe or
pervasive to alter the conditions of the vicBramployment and create an abusive working

environment.” _Ayissi-Etoh v. Fannie Maél12 F.3d 572, 577 (D.C. Cir. 2013) (quoting Harris

v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993)hat discrimination, moreover, must have

been based on her membership in a prodedtess._Kelley v. Billington, 370 F. Supp. 2d 151,

156 (D.D.C. 2005) (citing Josev. Billington, 12 F. Sup®d 1, 11 (D.D.C. 1997), aff'd, 1998

WL 389101 (D.C. Cir. June 30, 1998)).

In evaluating a hostile-work-environment chaithe Court “looks to the totality of the
circumstances, including the frequency @ thscriminatory conduct, its severity, its
offensiveness, and whether it interferes veithemployee’s work performance.” Baloch, 550

F.3d at 1201 (citing Faragher v. City of &oRaton, 524 U.S. 775, 787-88 (1998)). “The

Supreme Court has made it cléaat ‘conduct must be extreme to amount to a change in the

terms and conditions of employment.” LeavitQ7 F.3d at 416 (quoting Faragher, 524 U.S. at

788). By adhering to these standards,Gbart thereby “ensure[s] that [employment-
discrimination law] does not become a general ¢ywdbde” that involvesaurts in policing “the
ordinary tribulations of thevorkplace.” Faragher, 524 U.& 788 (citatiorand internal

guotation marks omitted).

12



Although the Court must refrain from weighittge credibility of the evidence at this

stage, it finds that the limite@d¢ts on the record, even as Plaintiff describes them, cannot meet

the “demanding standard” for a hostile-workseaonment claim under the DCHRA. Baird v.

Gotbaum,

evidence:

662 F.3d 1246, 1251 (D.C. Cir. 2011). McCaskill bases her theory on the following

“Bienvenu confronted Plaintiff in a vetyostile manner about whether Plaintiff

signed a Petition to place Proposition.6 on the ballot,” Am. Compl., { 10;

Bienvenu exclaimed: “I am really disgad with you!” and “ctiicized Plaintiff's
Christian faith and belittled heeligious beliefs,” id., T 13;

Bienvenu “sternly reminded Plaintiff thite names and addresses of the people who
signed the petition is a matter of pubiéxord,” id., 14, with “an aggressive
demeanor, a hostile tone, a scowl on her fand,overly dramatic signing,” id., 1 15;
“Plaintiff was further forced to endureferbal abuse, condescension, and castigation
... during Faculty Senate meetings,” id., 1 57; and

“Plaintiff received [a] threatening letter from [a] faculty . . . member” (possibly using
a racial epithet, though thallegation appears for tliiest time in Plaintiff's

Opposition), to which the university president “responded with . . . hubris.” Id.,  59.

These allegations simply do not support Pl#istcontention thashe was subjected to

conduct “sufficiently severe or pasive to alter the conditions fifer] employment and create

an abusive working environment.” Harris, 510 LAS21. The indignities that are described in

the Amended Complaint — one confrontation vatboworker, unspecified “abuse” at meetings,

and one threatening letter from a faculty memn(aéout which nothing more is alleged) — simply

do not satisfy that standard. See, e.gauitt, 407 F.3d at 408, 416-17 (statements by three

13



employees over six-month periodtiplaintiff should “go back wére she came from,” separate
acts of yelling, and hostility didot rise to level of severityecessary to find hostile work

environment); Badibanga v. Howard WnHosp., 679 F. Supp. 2d 99, 104 (D.D.C. 2010)

(dismissing hostile-work-environment claim wheraiptiff was placed on administrative leave
due to false accusation, his accent was criticizedyas told he was easy to replace with an
American, and he was told that his supsswwould not hireother Africans).

Even if the treatment to which Plaintiff @gubjected could plausibly occasion a hostile-
work-environment claim, moreover, she has offane facts to support the contention that such
alleged mistreatment was due to her membelighamy protected class. Indeed, although
McCaskill asserts that she was mistreated bycbkeagues and her enogkr “because of her
religious expression,” Opp. at 1othing supports that claimAll we learn from Plaintiff's
Complaint is that Bienvenu asked her, “Are yill a member of that church?” Am. Compl.,
13. In her Complaint, McCaskill also allegeattthe harassment and discrimination was based
in part upon her sexual orientati, “traditional marriage,” and ace, as an African American
attending an African Methodigipiscopalian church.” Am. GQopl., 1 25. Any mistreatment
McCaskill suffered, though, was not based upon haraerientation, her marital status, or her
race. If the mistreatment occurred, it was baseter decision to sign a political petition. To
the extent Plaintiff is arguing that she fa@eHostile work environment on account of her
political affiliation or her “right to participati the political processde of voter intimidation,”
Am. Compl., T 25, that claim fails for the reasdescribed with respect to discriminatory
treatment._Se8ection Ill.A.1,supra. Nothing in the Complaint ties Plaintiff's alleged
mistreatment to anything but her political esion, which is not protected under the DCHRA.

The Court will thus dismiss her hdstwork-environment claim as well.

14



4. Aiding and Abetting
Plaintiff next attempts to hang her hattbe DCHRA's “aiding-and-abetting” clause.
McCaskill, however, misconstrues the thrustraft provision, whicimakes it “an unlawful
discriminatory practice for any person to aid, abetite, compel, or coerce the doing of any of
the acts forbidden underelprovision of this chapter or &dtempt to do so.” D.C. Code § 2-
1402.62. The aiding-and-abetting clause is meaprohibit an individual from assisting

another person in discriminating, retaliating, @atmg a hostile work environment. See, e.g.,

King v. Triser Salons, LLC, 815 F. Supp. 228, 331 (D.D.C. 2011) (“Courts have held

individuals liable under the DMRA . . . when they aided abetted in the discriminatory
conduct of others . . . [or] when it was alledledt they knew or should have known about the
discriminatory conduct and failed to stop it.”). Wigprecisely, that clause would apply to the
facts at hand is unclear. Gallauydster all, is itself the only pty accused of discriminating and
retaliating against Plaintiff, sib could not plausibly have @&d and abetted itself in those
violations. Even if Plaintiftould make out the claim thatethiniversity aided and abetted its
employees — say, Bienvenu — in creating a hostilk environment, the Court has already
concluded that no actionable hdstitook place here. In thesé&rcumstances, then, Plaintiff's
aiding-and-abettinglaim also fails.
5. Effects Clause

Plaintiff's final attempt to invoke the protisan of the DCHRA draws on the statute’s so-
called “effects clause.” That provision prohgbi[a]ny practice whikb has the effect or
consequence of violating any of the provisionshig chapter.” D.CCode § 2-1402.68. Under
the effects clause, “despite the absence of any intention to discrimirzetiécgs are unlawful if

they bear disproportionately on a protected<lkand are not independegrjtistified for some

15



nondiscriminatory reason.”_Gay Rights Coalition of Georgetown Univ. Law Ctr. v. Georgetown

Univ., 536 A.2d 1, 29 (D.C. 1987); 2922 Sherman Avenants’ Ass’n v. Disict of Columbia,

444 F.3d 673, 685 (D.C. Cir. 2006) (adopting D.GufT of Appeals’ iterpretation of the
clause).
Plaintiff's claim, however, does not fall within the clause’s ambit. The DCHRA's effects

clause is modeled on the fedaltssparate-impact doctrine thatose out of Griggs v. Duke

Power Co., 401 U.S. 424 (1971). See Gay RiGlaiglition, 536 A.2d at 29. That doctrine

prohibits “practices” ofpolicies” that have ta effect of discriminating against a protected group
of people. Indeed, “[a] primi@acie case of disparate impact requires the identification of a
specific employment practice that, while faciatlgutral, nonethelessdha disproportionate

adverse effect on a protected class ofvimiials.” Anderson vDuncan, No. 06-1565, 2013 WL

5429274, at *9 (D.D.C. Sept. 30, 2013) (emphasis@dd8uch a claim, moreover, requires a
demonstration of causation through “statisticatlerce of a kind and degree sufficient to show
that the practice in question . . . caused”vidlials to suffer the offending adverse impact

“because of their membershipa protected group.” Watson v. Fort Worth Bank & Trd87

U.S. 977, 994 (1988). As a result, one-tineeidions that affeainly one person are not
typically actionable. Cf. Andeos, 2013 WL 5429274, at *9 (citing Watsaet87 U.S. 977 at
994). This limitation makes sense becausesibaliate-impact claims were available based on
the impact of a single incident on a single parsanyone could convert a failed discriminatory-
intent claim into one for dispamtmpact. Neither the authors @figgs nor the framers of the
DCHRA intended such a broad prohibition thetuld, in effect, swallow the discriminatory-
intent rule whole. Plaintiff's effectslause claim is therefore dismissed.

C. Common-Law Claims
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1. Defamation and False Light

Plaintiff next asserts that Gallaudsould be held responsible — vespondeat superior
— for the defamatory and misleading statements Bienvenu and Smith allegedly made to
PlanetDeafQueer.com. To state a claim fdaohation under D.C. law — which Plaintiff does
not contest applies in this divéysaction — a plaintiff must show(1) that the defendant made a
false and defamatory statement [about hej]ti{at the defendant published the statement
without privilege to a tind party; (3) that the defendanfault in publishing the statement
amounted to at least negligenaed (4) either that the statenh@ras actionable as a matter of
law irrespective of special harm or thatptgblication caused the phdiff special harm.”

Oparaugo v. Watts, 884 A.2d 63, 76 (D.C. 2005) (quoting Crowley v. North Am. Telecomms.

Ass’n, 691 A.2d 1169, 1173 n.2 (D.C. 1997)). Claims of defamation aredliighg invasion of
privacy relying on identical alle¢jans are analyzeagether under District law. See Blodgett,
930 A.2d at 223.

There is no question that McCaskill signed Maryland petition. If her defamation and
false-light claims are to succeed, then, she must show Bienvenu and Smith used language in
discussing her and the petition with the online azage that was both fasand attributable to
the university. Because the Court concludesttietontested statemenmtsnstituted protected
opinion — rather than demonstrably false factreid not address the question of attribution to
the university.

Plaintiff alleges that Bienvenu and Smith télthnetDeafQueer.com that she: (1) “signed
an ‘Anti-gay’ marriage petition”(2) “is ‘Anti-gay’ because shegied the . . . petition”; (3) “has
always been a closet ‘Anti-gay’ who wasted by the discovery of her name a]['Anti-gay’

petition”; and (4) “suppostoverturning same-sex marriage &afion.” Am. Compl., 1 99. To
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begin with, McCaskill seems to aveok the fact that the article never used “anti-gay” to refer to
her. Instead, it said only that she sigaed'anti-gay marriage petition,” see Bienvenu &

Smith’s MTD, Exh. C (Gallaudet’s Chief Divetg Officer Signs Anti-Gay Petition), Oct. 8,

2012, and it made no reference to her persaerals about homosexuality, marriage, or the
potential legislation.

Plaintiff, moreover, offers no facts tendingpmve that either Bienvenu or Smith used
the term “anti-gay” in conversation with the web sitee text of the article instead implies that it
was the author, not the source, wiescribed the petition that waflaintiff’'s claim thus fails to
satisfy elements of the first and second requirdmef a defamation claim: that the defendant
made a statement at all and that the statemastabout the plaintiff. See Oparaugo, 884 A.2d at
76.

It appears, in addition, thatishwhole dispute might not haagisen had the author of the
PlanetDeafQueer.com piece been more punctiliohssipunctuation. Indeed, the article may
not even have intended to call the petitiontigay.” He may instead have meant “anti-gay-
marriage petition.” Such a point would hardlywédeen controversial. As support for that
reading, the Court notes thatceypt for the title of the artiel(“Gallaudet’s Chief Diversity
Officer Signs Anti-Gay Petition”), each time thbrase “anti-gay” is invoked, it is followed by
“marriage petition.” The Court finds the phrdsgarriage petition” to be an odd construction,
and one unlikely to arise in this context. Itikely that the author of the piece, adhering to the
more casual conventions of the imtet press, left out a finalyphen that would have created the
compound adjective “anti-gay-marriage” to desctioe “petition,” as opposed to applying the
descriptor “anti-gay” to “marriagpetition.” If so, this is aaven easier case. Whatever force

the label “anti-gay” might have had when appliedh® petition is blunted if the article or its
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anonymous source instead meant to descrililg as hostile to gay marriage. Such an
assertion, after all, is at the very least at@cted opinion. At best, might well be true.

In any event, even calling the petition or Plaintiff “anti-gay” certainly constitutes a
protected statement of opinion, rather than afdeclaration of fact. “#sertions of opinion on a
matter of public concern receive full constitutprotection if theydo not contain a provably

false factual connotation.” Guilford Trgmdndus. v. Wilner, 760 A.2d 580, 597 (D.C. 2000)

(internal quotation marks omitted). “[W]here tipgestion of truth or falsity is a close one,”

moreover, “a court should err on the side of mctienability.” Moldea v. New York Times Co.,

22 F.3d 310, 317 (D.C. Cir. 1994). To determine Wwhet statement is actionable or protected,
the Court must look at both the common usage and full context of the language used in the

statement and the statement’s verifiabiliBarsi v. Daioleslam, 595 F. Supp. 2d 99, 109 (D.D.C.

2009) (citing_Ollman v. Evans, 7302d 970, 979 (D.C. Cir. 1984)).

Each of these factors tilts in Defendant’s favbirst, the term “anti-gay” carries a host
of definitions and numerous connotations. Itstioeon usage or meaning” is thus exceedingly
difficult to pin down. Although Plaintiff points to one definition suggesting that “anti-gay” can
mean “prejudiced against or opposed to homaakty or homosexuals,” Opp. at 24 (citing
http://oxforddictionaries.com), Defendant findsimilarly reputable soge that defines “anti-
gay” as antipathy toward social and cividhits for homosexuals. See Reply at 11 (citinigy
alia, http://www.dictionary.refereze.com). When a term admits of “tremendous imprecision
[in] meaning and usage . . . in the realm of politaetbate,” it takes a lot to conclude that it is a

statement of fact. Buckley v. Littell, 5392 882, 893 (2d Cir. 1976) (tiog widely divergent

definitions of “fascism” and declining to find the term actionable). Whether a particular

definition of “anti-gay” accuratg characterized the petition,ah, is a matter of opinion.
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This conclusion makes sense in light of taesd Ollman factor, as a statement with a

number of possible meanings is by its nature uhable. Plaintiff mustconvince the Court that
it is verifiably false that the Maryland petitiovas “anti-gay.” As thetition undeniably sought
to place on the ballot a measthat would eliminate marriageghts for homosexuals, this is
something she cannot accomplish. Even if thelartiad called her “anti-gay,” which it did not,
Plaintiff would still lose. To show that it igrifiably false that she is “anti-gay,” McCaskill
points out that “[g]iven the broad languagePobposition 6, [she] really could have voted
against the measure for a myriad of reasosstill have been supportive of same-sex
marriages.” Opp. at 25. This statement, howeasgdtself an opinion. While Plaintiff believes
one can sign a petition placingetgay-marriage question on thdlbband remain “pro-gay,”
others — say, the faculty members and sttsleho questioned McCaskill's continuing
employment — might disagree. Because diffeconstituencies can hold different — and
completely plausible — views of Plaintiff's &mts, statements characterizing those actions
constitute protected opinion.

That conclusion finds nationwedsupport in the case law.Ilthough D.C. courts have not
had occasion to decide the issue, to tbar€Cs knowledge no decision has found statements
claiming that a person is anti-gay or hmphobic to be actionable defamation. See, e.g.,

Schumacher v. Argosy Educ. Grp., Incq.N5-531, 2006 U.S. Dist. LEXIS 88068, at *45 (D.

Minn. Dec. 6, 2006) (“The Courtrfds that referring to [plaiiff] as ‘homophobic’ does not

constitute defamation as a matter of law.”)steg v. Powers, 596 A.2d 65, 71 (Me. 1991) (letter

to editor asserting that pexsor was homophobic was proteadpihion); Vail v. Plain Dealer

Publishing Co., 649 N.E.2d 182, 186 (Ohio 1995) (Ertitating that candate had “engag[ed]

in an ‘anti-homosexual diabré’ and foster[ed] ‘homophobiatas protected opinion); Waterson
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v. Cleveland State Univ., 639 N.E.2d 1236, 123{@bio Ct. App. 1994) (letter to editor

alleging police officer was homophobic ra#famatory as matter of law).

The Court, therefore, holds that the RitiPeafQueer.com article and its underlying
statements are not actionabdefamation or false light.

2. Intentional Infliction of Emotional Distress

In Count VI of her Amended Complaint,aiitiff alleges thaDefendant engaged in
conduct that was “outrageous” and “extreme” dngtconstitutes the intentional infliction of
emotional distress. Am Compl., 1 124. In marttar, she contendsahGallaudet caused her
distress by choosing to: (1) tacitly encouragenBenu and Smith to makiee petition dispute
public, or, at the very least, fail to punish thente Plaintiff brought their alleged subterfuge to
the administration’s attention, sek, 1 125; (2) “turn a blind e&yto continued harassment and
discriminate §ic] against Plaintiff,” id., {1 127; (3) tspend Plaintiff then convert it to
administrative leave, . . . demote Plaintiéind] cut her budget,” idf] 128; and (4) “allow,
approve, ratify and/or condone .threats to Plaintiff without so neh as an investigation.”_1d.,
1 129.

McCaskill's allegations, however, again coogempty. To prove a claim of intentional
infliction of emotional distress, a plaintifiust show “extreme and outrageous conduct on the
part of the defendant which . . . intentionailyrecklessly . . . causehe plaintiff severe

emotional distress.” Duncan v. ChildieiNat'l Med. Ctr., 702 A.2d 207, 211 (D.C. 1997)

(internal quotation marks omitted); Gamay iriano, 943 F. Supp. 2d 1, 23 (D.D.C. 2013).

“There is no general duty of caieavoid causing mental distreasd liability is not imposed for

all conduct which causes mental distredBtincan, 702 A.2d at 211. Instead, conduct is

considered actionable only whersit'so outrageous in charactendeso extreme in degree, as to
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go beyond all possible bounds of decency, and tedperded as atrociousnd utterly intolerable

in a civilized society.”Bernstein v. Fernandez, 6492d 1064, 1075 (D.C. 1991) (quoting

Restatement (Second) of Torts § 46 cmt. d (1965)).

The bar is even higher in the employmeontext, as, in general, “employer-employee
conflicts do not rise to thevel of outrageous conduct.” Uudcan, 702 A.2d at 711-12. Thisis
especially true when the alleged intentionélighion arises out of aemployer’s failure to
respond to an employee’s personnel comgdasee King v. Kidd, 640 A.2d 656, 670-74 (D.C.

1993), termination, see District of Coluraly. Thompson, 570 A.2d 277, 290 (D.C. 1990), or

even assault of an employee. Id. Perhaps apibt, the D.C. Court of ppeals has held that an
employer who “manufactured evidence against [apleyee] in order to establish a false claim
of sexual harassment,” “leaked information frime investigation to other employees, and

unjustifiably demoted him” was not guilty of intentional infliction of emotional distress. See

Kerrigan v. Britches of Georgetowne, Inc., 2d 624, 628 (D.C. 1997). Plaintiff alleges far

less, so her claim meets a similar fate.
3. Negligence
Plaintiff, finally, alleges inrCount VII that Galaudet was negligent in allowing its
employees to violate Plaintif’right to be free from criminadoter intimidation under Maryland
Election Code § 16-201. “The foundation of mwdeegligence law is the existence of a duty
owed by the defendant to the plaintiff. Negligens a breach of duty; if there is no duty, there

can be no breach, and hence no negligence.” N.O.L. v. District of Columbia, 674 A.2d 498, 499

n.2 (D.C. 1995) (citing Palsgraf v. Long IslaRdilroad Co., 248 N.Y. 339 (N.Y. 1928)).

Defendant argues that it had dwaty to protect Plaintiff fronthe possibility that another

of its employees would harm her in violation of Maryland law. See Gallaudet MTD for Failure
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to State a Claim at 29. After all, “[ijn general lrability exists in tortfor harm resulting from

the criminal acts of third paes.” Hall v. Ford EntersLtd., 445 A.2d 610, 611 (D.C. 1982).

Plaintiff responds that “liability for such harsometimes may be imposed on the basis of some
special relationship between the parties” and argues that she had a “special relationship” with
Gallaudet, which, as her employer, had a duty ebeat her from voter intimidation. See Opp. at
42-43 (quoting Hall, 445 A.2d at 611). In suppafrthat contention, McCaskill points to Kline

v. 1500 Massachusetts Ave. Apartment Corp., 439 F.2d 477, 482-83 (D.C. Cir. 1970), which

allows that the employer-employee relationshify mi@e rise to a duty of protection against
third-party violations of the law. That case, however, is not neadyigh to support finding
such a duty here.

In Kline, the D.C. Circuit noted that in af the employer-employee s@s, “the theory of
liability [was] essentially the same; that since dbdity of one of the paies to provide for his
own protection has been limitedsome way by his submission to ttantrol of theother, a duty
should be imposed upon the one possessing contrt take reasonable precautions to protect
the other one from assaults by third partiegctvhat least, could reasonably have been
anticipated.”_Id. at 483. Irhert, “special-relatinship” duties generally arise only if the
plaintiff submitted to the control of the defendant and the eventual harm was foreseeable.

Plaintiff's situation is different in at least twvays. First, McCaskill’s ability to “provide
for [her] own protection” was in no way limited. like the typical tort case, in which a delivery
company, for example, might haaeduty to protect its aiomers from assault at the hands of an

employee, see Schecter v. Merchant’'s Haeévery, Inc., 892A.2d 415, 427-31 (D.C. 2006)

(finding that this was questionrfqury), Plaintiff was not irharm’s way as a result of her

relationship with Gallaudet, ar8allaudet did nothing to preveher from defending herself.
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Second, the canonical casdswling for the possibility of liability for third-party crimes deal
almost exclusively with acts of “violence.” Kline, 439 F.2d at 483. Such acts are universally
known to be dangerous and, perhaps more relevantiliegal, so it is noa stretch to expect an
employer to foresee that a crime might occur snwidtch. Here, the Court believes it safe to
assume that the voter-intimidation provisiortled Maryland Election Code is not at the
forefront of the minds of administratorsaD.C.-based university not actively involved in
electioneering of any kind.

Plaintiff attempts to sidestep these limitatidaysarguing that “Univesity policy” and the
common law “confer[] a reasonaldety of protection” on Gallaudet. Am. Compl., § 142. That
may very well be true, but the rest of Plditdiclaim is her undoing. Although she argues that
the university’s duty of protectiarequired that it shield her fno “harmful bullying, harassment,
intimidation, threats of violence, and discrintioa,” id., she has not alleged negligence in the
context of any such harassment, contendingatsthat the university had a duty “to take
reasonable measures to prevent Bienvenu frortirzong to [attempt to] influence [herin] . . .
violation of voter intimidation ks.” 1d., § 135. The Courtherefore, concludes that the
university did not owe Plaintiff a duty to protdwdr from voter intimidation in violation of the
Maryland Election Code. It will, accordingly, dismiss her negligence claim.

IV.  Conclusion

For the foregoing reasons, the Court will d&efendant’s Motion to Dismiss for Failure
to Join Indispensable Parties, but it will grtéve university’s Motion to Dismiss for Failure to
State a Claim in its entirety and without prejudiée Order consistent with this Opinion will

issue this day.

/sl James E. Boasberg
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JAMES E. BOASBERG
United States District Judge

Date: April 14, 2014
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