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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEBRA MITCHELL-JENKINS,
Plaintiff,

V.
Civil Action No. 13-1500 (DAR)
CAROLYN W. COLVIN,
Acting Commissioner of
Social Security,

Defendant.

MEMORANDUM OPINION

Plaintiff Debra MitchellJenkins brings this action against the Defendant, Carolyn Colvin,
Acting Commission of Social Securjtseeking to vacate and remand the decision of an
Administrative Law Judge ALJ") denyingPlaintiff's claims forSupplementaSecurity hcome
(“SSr). This action was referred to the undersigned United States Magistratefduflgl case
managemenrdnd, thereaftethe parties consented to proceed for all purpo$ks.
determinations at issue are (1) whether the ALJ properly weighed varedisalopinions,
includingthe opinion of the Plaintiff's treating physiciai2) whether the ALJ afirded the
proper weight to Rintiff’'s subjective symptomg3) whetheithe ALJ properly evaluated
Plaintiff's psychologicalissuesand (4) whether th&LJ adopted the appropriate vocational
expert testimony.Pending fordetermination byhe courtarePlaintiff’'s Motion for Judgment of
ReversalDocument No. 10) and Defendant’s Motion for Judgment of Affirmance (Document
No. 11). Upon consideration of the parties’ motions, the memoranda in support thereof and in
opposition thereto, and the administrative record, the @oligrant Plaintiff's motion in part,

deny Defendant’s motion, and remand the matter for further edougs.
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FACTUAL BACKGROUND

Plaintiff is a 55yearold woman with an extensive medical history, includsegeral
surgeries relating to abdominal hernias; arthritis in her knees;idulgis; and depression.
Memorandum in Support of Plaintiff's Motion for Judgment of Reversal at 2-11. In 2004,
Plaintiff applied for SSI with a date disabled of June 18, 1998 due to depression and stomach
problems.Id. at 12. On October 7, 2004, the Social Security Administration (“SSA”) denied
Plaintiff's claim. Id. On December 8, 2004, Plaintiff requested reconsideration of SSA’s denial.
Id. On November 5, 2005, SSA denied Plaintiff's request for reconsideratior©n January 6,
2006, Plaintiff requested a hearing by an ALJ, which took place on December 7,]@0613.

On April 4, 2007 ALJ Eugene Bond determined that Plaintiff was not disabldd.On June 25,

2007, Plaintiff requested rmw of ALJ Bond’s determination by the Appeals Cound¢d. On

August 24, 2009, the Appeals Coumemanded the cage ALJ Bond whg, on August 24,

2010, again denied PlaintiffSSI claim Id. at 13—14.0n October 27, 2010, Plaintiff requested

a second review of the ALJ’s decision, and on July 21, 2012, the Appeals Council remanded the
caseto anewALJ, ThomadVercer Rayfor a new hearing, and the development of a new
administrative recordld. at 14.

On December 13, 2012, AlRlayhdd a new hearing, and, on January 14, 2013, denied
Plaintiff's SSI claims Id. at 15-16.ALJ Raydetermined that Plaintiff's statements concerning
her subjective symptoms were not fully credible and that Plaintiff did not meeitdreado be
classified as disabledlithin the meaning of the Social Security Ad¢tl. at 16. In March, 2013,
Plaintiff requested review of ALRays decision by the Appeals Council, but on July 24, 2013,

the Appeals Council denied Plaintiff's requeld. at 17. The SSA Appeals Council’s denial of
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Plaintiff's request for review constitutes a fingleacy actiorsubject to judicial review
Complaint(Document No.1at 1.

Plaintiff filed this action on September 27, 2GE2king to vacataLJ Rays decision
and to remand this matter for reconsiderati@omplaint(Document No. 1) at 3Plaintiff is
also seeking costs and attorney’s felek.at 4. On April 7, 2014, Plaintiff filed a Motion for
Judgment of Reversal. (Document No. 10). In response to Plai@iffhplaint and Motion for
Judgment of Revsal,Defendant filed a Motion for Judgment of Affirmance (Document No. 11)
on June 6, 2014. Plaintiff filed a Reply in Support of Her Motion for Reversal and Opposition to
Defendant’s Motion for Judgment of Affirmance (Document No. 14) on June 20, 2014.
Defendant also filed a Reply in Further Support of Motion for Judgment of Affirmance

(Document No. 15) on July 3, 2014.

CONTENTIONSOF THE PARTIES

In filing the Motion for Judgment of Reversal, Plaintiff contends that the Adekssion
denying her claim for SSI beginning April 28, 2004 was “arbitrary, capsgicontrary to
substantial evidence and reached through incorrect application of thet teged standard.”
Memorandum in Support of Plaintiff's Motion for Judgment of Reversal (Document No. 10) at
1. Plaintiff supports her contention with four main arguments.

First, Plaintiff argues that the ALJ failed to properly weigh ¥aeiousmedical @inions,
and morespecificallythat the ALJ(1) failed to adequately considiie medical records of
Doctors Massoglia, McCullough, Steinweg dhd records of examining psycholodist Kern,
id. at 28;(2) failed to give sufficient weight tine medicabpinion of Plaintiff's treatng
physician, Dr. Douglasd. at 29-30; and (3) gave excessive deference to certain opinions in

conflict with the substantial evidence peaged in the record as a whalé, at 30. According to
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Plaintiff, the ALJinappropriately afforded weight to the medical opinions “best fit his
beliefs abou[Plaintiff] instead of giving the appropriate weight to all medical evidenta:. &t
32.

Defendant @esponds tehis firstallegationby contending that the ALJ properly weighed
all necessary medical opinionsdapresented his rationale for decisions regarding weight and
credibility. Memorandum of Law in Support of Defendant’s Motion for Judgment on
Affirmance and in Opposition to Plaintiff's Motion for Judgment of Reversal (Docuhieni 1)
at 15-16; Defendant’s Reply in Further Support of Motion for Judgment of Affirmance
(Document No. 15) at 1-Defendant argues that the ALJ was not required to analyze the notes
of Drs. Massoglia, Mc@Gllough, Steinwe@nd Kern because they were merely factual and did
not contain “judgnents” onPlaintiff's symptoms, diagnosis, or prognosis, nor did they contain
“jludgments” on restrictions arising from her condition. Defendant’s RepgBent No. 15)
at 1-2. Defendant also argues thhe ALJ properly gave Dr. Douglas’s opinion little weight
based on inconsistencies with the record as a whdlat 3. Defendant also disputeg
argument that the ALJ gave dedace to medical opinions that ffiis beliefs about the clientd.
at 4. Defendant contends that the ALJ discussed his reasons for assignhitgawaiifering
opinions and that the evidence supports his decisiahs.

Plaintiff's second argumetn thatthe ALJ failed to condict an adequate analysis of
Plaintiff's subjective symptomsMemorandum in Support of Plaintiff's Motion for Judgment of
Reversal (Document No. 10) at 32. Accordin@laintiff, the ALJfailed to properly evaluate
Plaintiff's subjective symptoms anuhstead rested his decision on “speculative conclusions

regarding the import of or reason for various occurrences and conclusiversglyopinions.”
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Id. at 34—-35.As a result, Plaintiff contends that the ALJ’s credibitieterminations should not
be given deferencdd. at 36.

Defendant respondbkatthe ALJ correctly assigneelaintiff's subjective complaints less
than full credibility based on conflicts with other evidence in the record suble description
of Plaintiff's daily activities. Memorandum of Law in Support of Defendant’s Motion for
Judgment on Affirmance and in Opposition to Plaintiff's Motion for Judgment of Reversal
(Document No. 11) at 25. Additionally, Defendant points to evidence in the record that does not
support Plaintiff's complaints, as well as gaps in treatment as discustes AlyJ in his
determination that Plaintiff’'s complaints were less than crediloleat26—28.

Plaintiff's third contention ighatthe ALJ failed to meet the requirements of thpecial
technique’in evaluating Plaintiff's psychologic&@sues.Memorandum in Support of Plaintiff's
Motion for Judgment of Reversal (Document No. 10) atBaintiff contends that the ALJ
failed to sgcify the symptoms, signs, and laboratory findings that substantiate the presence
the impairment in his written decisiohd. According toPlaintiff, the ALJalso disregarded the
impact of Plaintiff's pain when analyzing her ability to engageoiad functioning,
concentration, pace, dipersistenceld. at 38—-39.As a resultthe ALJ’s determination of
Plaintiff's restrictions in these areas was improgder.at 30.

Defendant argues that the ALJ correctly evaluated Plaintiff's psychologscegs,
including the use of the “special technique.” Memorandum of Law in Support of Defendant’s
Motion for Judgment on Affirmance and in Opposition to Plaintiff's Motion for Judgment of
Reversal (Document No. 11) at 28—-29. Defendant also contends that the ALJ engaged in
sufficient discussion related to Plaintiff's medical history to justify his figsirDefendant’s

Reply (Document No. 15) at 6.
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Plaintiff's final argument is thahe ALJ'srejectionof the third hypothetical presented by
the vocationaéxpertwas unfounded. Memorandum in Support of Plaintiff’'s Motion for
Judgment of Reversal (Document No. 10) at 39; Plaintiff's Reply in Support of Her Motion f
Reversal ad Opposition to Defendant’s Motion for Summary Affirmance (Document No. 14) at
11. Plaintiff contends that based on her medical history and subsequent pain, she will need to
miss at least one day of work per monBiaintiff's Reply at 11

Defendant argues thBtaintiff's assertiorthatshe will miss at least one day of work per
month is unsupported by the record as a whole. Defendant’s Reply (Document No. 15) at 6.
Citing periods ofnfrequent treatment and periods where Plaintif wascribed as
asymptomatic, Defendant argues that the ALJ correctly refused to rely ooctiteoné

hypothetical requested Blaintiff. 1d.

APPLICABLE STANDARDS

42 U.S.C. § @5(g) establishgsidicial review of the Commissionerfenal decision with
regard taPlaintiff's SSI claim, which will stand it is based on substantial evidence in the
record. Butler v. Barnhart, 353 F.3d 992, 999 (D.C. Cir. 200465ubstantial evidence” is “such
relevant evidence as a reasonable might accepas adequate to support a conclusion.”
Richardson v. Perales, 402 U.S. 389, 401 (1971). It “requires more than a scintilla, but can be
satisfied by something less than a preponderance of the evidd&utk”, 353 F.3d at 999
(quotingFlorida Mun. Power Agency v. F.E.R.C., 315 F.3d 362, 366 (D.C. Cir. 2003) (internal
guotation omitted)).The court “may not reweigh the evidence presented to it ... [or] replace the
[Commissioner’s] judgment concerning the weight and validity of the evidertloetsvown.”
Turner v. Colvin, 964 F. Supp. 2d 21, 28 (D.D.C. 2013) (quotdayid v. Heckler, 566 F. Supp.

1193, 1195 (D.D.C. 1983))Additionally, this Circuit hasiotedthat“[s]ubstantiatevidence
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review is highly deferentiab the agency fadinder.” Rosello ex rel. Rossello v. Astrue, 529

F.3d 1181, 1185 (D.C. Cir. 2008) (citation omittddjtle v. Colvin, 997 F. Supp. 2d 45, 49
(D.D.C. 2013) (stating that “the court is not to review the case de novo or reweigidirece”
(citation and quotationmitted)); Cunninghamv. Colvin, No. 13—00585, 2014 WL 2426751,

*4 (D.D.C. May 30, 2014) (noting that the “plaintiff bears the burden of demonstratingp¢hat t

Commissioner’s decision was not based on substantial evid@iegion omitted).

DISCUSSION
Weight of Medical Opinions

Plaintiff argues that the ALJ improperly “rejected, or simply ignored, the recadls a
opinions of treating physicians Drs. Massoglia, McCollough, or Steinweg, olirargm
psychologist, Dr. Diane Kern.” Memorandum in Support of Plaintiff’'s Motion for Judguoie
Reversal (Document NA.O) at 28. A carefulreview of the ALJ’s decision, however, reveals
thatthe ALJ did note (albeit not by name) a January 2002 surgery performed by Dr. Massoglia,
A.R. at 26 the results of aMRI perfamed in October 2010 by Dr. McCollough, at 29,and a
discussion of Plaintiff’'s psychological treatment from Dr. Kedn, The Commissioner concedes
that the ALJ did not discuss the records from Dr. Steinweg in his opinion, but argubssleat
records and those of Drs. Massoglia, McCollough, and Kemtainmerely “medical facts” and
do notqualify asmedical opinions within the definition of the applicable regulations.
Defendant’s Motion for Judgment of Affirmance (Document No. 11) at 17; Defesdeply
(Document No. 15) at 2.

The regulations at issue define “medical opinions” as:

[S]tatementdrom physicians and psychologists or other acceptable

medical sources that reflgadgments about the nature and severity
of your impairment(s), including your symptoms, diagnosis and
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prognosis, what you can still do despite impairment(s), and your
physcal or mental restrictions.
20 C.F.R. 8 416.927(a)(2¢mphasis added)lhe ®urt reads this provisioas a requiremenhat
the ALJevaluate the records of each treating physician pursuant to the relevartioegula
outlined in 20 C.F.R. 8 416.927(c). This regulatanguage mandates that the SSA will
“evaluate every medical opinion we receive.” 20 C.F.R. 416.927(c).

The court notes that Defendant offers no authority for the characterization of D
Steinwegs report as anything other thanrmédicalopinion” within the meaningf the
regulations.See 20 C.F.R. 8§ 416.927(a)(2) he court has observédat Dr. Steinwes
observationsanstituteroughly 15 pages of the Administrative Record, outlining four office
visits, three referrals for followp treatment, and ondapne call discussing Plaintiff test
results. See AR 580-95. Moreover, the court observed that these observations include, at a
minimum, discussions of theature and severity of Plainti#f impairments, Plaintifé
symptoms, diagnosis and prognosisificientenoughto constitute &medical opinion”within
the meaning of the regulations. 20 C.F.R. § 416.927(a)(2). Defend#attitory interpretation
erroneously infers that a medical opinianthin the context of 20 C.F.R. 8 416.92nust
“discuss ootherwise purport to opine @pecific, workrelated limitations, as required by the
relevant regulations.” DefendastMotion at 17. The court finds, considering tb&lity of the
statute,thatsuch language constitutes exampleof what one could include in the definition of a
medical opinion under 20 C.F.R. 8 416.927, rather than an absolute requirement.

Because the ALJ did not mention the medical opinion of Dr. Steinweg, the court is
unable to determine whether the ALJ properly considered all of the medical opiresastpd
during the administrativproceeding.As this Circuithas established, “[t]he judiciary can

scarcely perform its assigned review function, limited though it is, without saieaiion nor
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only of what evidence was credited, but also Wwhebther evidence was rejected rather than
simply ignored.” Brown v. Bowen, 794 F.2d 703, 708 (D.C. Cir. 1986). As such, thacwill
remand this case to the Social Security Administration feveduation of the medical opinions

at issue in this opinioh.

CONCLUSION

For the reason set forth herein, Plaintiff's Motion for Judgment of Reversalifiznt
No. 10)will be grantedin part, Defendant’'s Motion for JudgmeaftAffirmance (Document No.
11)will be denied andthis casewill be remandedthis to theSocial SecurityAdministrationfor
further proceedings consistent with this Memorandum Opifigmoyrder filed

contemporaneously herewitln all other aspects, PlaintéfMotion is denied.

/sl
Date:March 31, 2015 DEBORAH A. ROBINSON
United States Magistrate Judge

L1n light of thisdeterminationthe court will make no further findings with regard to Plairgitidditionaklaimsat
this time.



