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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BARBARA A. NICHOLS ,
Plaintiff,

V. Civil Action No. 13-01502 (RDM)
THOMAS VILSACK , SECRETARY
UNITED STATES DEPARTMENT OF
AGRICULTURE ,

Defendant

N N N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff Barbara Nichols, proceedimgo se is anAfricanrAmerican woman who
worked as an investigatatthe Animaland Plant Health Inspection ServicAPHIS") of the
United State®epartment of Agricultur€ USDA"). SeeDkt. 1at 1(Compl. § 2).At the time
shebeganwork at APHIS Plaintiff was approximately 53 years ol8ee id Sheallegesthat in
the course of her employmetite USDA discriminated against hem the basis of heace, sex
andage Id. at 2 (Compl. 1 4). Her complaint includes claims of disparate treatment, a hostile
work environment, and retaliationd. at 24 (Compl. 1 #18).

The USDA hasnoved to dismiss on multiple groundSeeDkt. 12. It contendghat
several of Plaintiff§ claims should be dismissed on the basis ofdilere timely to exhausher
administrative remedies; that Plaintiff did not sufi@y “adverse personnel actionithin the
meaning of the antidiscrimination laws; that Plaintiff has failed to alleged factsubatif éaken
as true, would rise to the level of severity or pervasiveness requiesthtdish the existence af

hostile work environmenthat Plaintif's challenges tahe manner in which USDA processed
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heradministrativecomplaint do not state a claim; and td& U.S.C. 8§ 1981 does not provide a
cause of action for claims against federal agencies for employment dis¢iamin

For the reasons explad below, the Court concludes that USDéshot carriedts
burden ofdemonstrating that Plaintiff failed timelg exhaust ér claims. The Couftrther
concludes, howevethat the complaint fails to allege facts sufficient to estalthiahPlaintiff
suffered a cognizable adverse employment action or that she was subjedtedtite avork
environment. Mally, the Court concludebat the alleged deficiencies in the administrative
Equal Employment Opportunity process are not actionable an8ehbtin 1981 does not apply
to claims of employment discrimination in the federal workforce

The Court, accordinglylGRANTS USDA’s motion (Dkt. 12) and dismisses the
complaint without prejudice.

. BACKGROUND

A. Factual Background

As an initial matter, th€ourt must decide whictactual allegations are properly before
the Court. Plaintiff's fivecount complaint is a mere six pages long, and it contains few non-
conclusory factual allegations. Dkt. 1 at 1-6. It is accompanied, however, by over 40 pages of
exhibits, including email and other correspondence, a newspaper artiley@e helpfully,
Plaintiff's May 1, 2009%administrative complaint and the Equal Employment Opportunity
Commission’s (“EEOC?”) final decisioregarding that complaintd. at 8-55.

In adjudicating a motion to dismiss for failure to state a claim, a court may consider
along with the facts alleged in the complaint, “any documents either attached torporated
in the complaint and matters” subject to “judicial noticBEEOC v. StFrancis Xavier Parochial

Sch, 117 F.3d 621, 624 (D.C. Cir. 199 ™oreover,pro sepleadings shodlbe “liberally



construed” andpro selitigants are held to a lesser pleading standard than other pafied.”
Exp. Corp. v. Holoweckb52 U.S. 389, 402 (2008). At the same time, howéjadrven pro se
litigants. . . must comply with the Federal Rules of Civil ProceduBefler v. Cal. State
Disbursement Unjt990 F. Supp. 2d 8, 8-9 (D.D.C. 2013), and courts are not responsible for
hunting through the record in search of material potentially helpful to a peaigédUnited
Statesex rel. EFAmin v. George Washington Uni%33 F. Supp. 2d 12, 20 (D.D.C. 2008).
Indeed, where undifferentiated dmgents are submitted along with a complaint that is itself
lacking in detail, asking the Court eombthrough the attachments to discern the substance of
the plaintiff’'s claims risks placing imore in the role of advocate than judge and risks denying
the defendant fair notice and an opportunity to respond to identifiable allegations gtloiran
WhenPlaintiff's complaintin this actionis read in combination witheradministrative
complaints! the Court is able to discern the following factual allegations on whicprehg@ses
her claims. Importantly, USIA hasidentifiedthese same factual allegations in its motion to
dismiss,seeDkt. 12-1 at -2, and does not dispute that thalegationsshould bdaken as true
for purposes of the pending motigkshcroft v. Igbal556 U.S. 662, 678 (2009). Relying on
these materials, moreover, does not require the Court to pick through emails and other

documents in search of a claim. The relevant allegatiorasgmlows.

! In addition to Plaintiffs May 1, 2009 administrative complaint, the Court will ctardier
March 10, 2009 administrative complaint, which is attached to USBWs0n to dismisssee
Dkt. 12-2,because it is referenced in Exhibit A to Plaintiff's complaint and because, déike th
May 1, 2009 administrative complaint suitked by Plaintiff, it is subject to judicial notice as an
official document that is part of the record of the administrative pro&ss.Laughlin v. Holder
923 F. Supp. 2d 204, 209 (D.D.C. 2018)e also St. Francis Xavier Parochial Sd17 F.3d at
624 (court may consider “matters of which [it] may take judicial notice” onla R2(b)(6)
motion without converting the motion to a Rule 56 motion).



Plaintiff began employmerat APHIS in October 200Avhere she worked as an
investigator for the Investigative and Enforcement Services (“IESi3ion. Dkt. 12-2 at 1.
She is an AfricasAmerican femalavho wasapproximately53 years oldvhen she startegork
at APHIS Dkt. 1at 1(Compl.§ 2. Problems began almost immediatelgon heiarrival. At
that time, Bewas given a large caseload, including the “backlog of more than 100
delinquent/neglected cases” tipa¢viouslyhad been asgned to a younge€aucasian
employee.Dkt. 1 at 3 (Compl. T 8); Dkt. 12& 3, 8. To make matters worse, according to
Plaintiff, she was not provided any training or guidance regarding how to prbeessés.Dkt.
1 at3 (Compl. 1 8). When she sought guidance, Plaintiff—unlike @imgloyees-was told
“not to askwork-relatedquestions” of other employees and “not to semaad-messages” with
guestions.ld. at 4(Compl. 1 13).Instead she was relegated to posing her questions by writing
themon pieces ofpaper and bringinthemto her supervisor’s “desk for responsekt”

Plaintiff further alleges that SDA adopted a “no tolerance” policy with respect to her
work and her ability to process her caseload within “stringent guidelimésat 2—3 (Compl.
11 7-8). Others, including the youngégucasian employee from whom Plaintiff inherited the
large backlog of unpaessed casewere not held to this stringent standaldl. at 3 (Compl.
18). Indeed, thatmployeeaeceived “multiple, favorable career opportunities,” despite the fact
that she “complained and failed to process her . . . workload in compliance with off@esibl
Id. (Compl. T 9).When Plaintiff “expressed any workplace concerns, USDA harassed” he
including by “taking the liberty to search for personal data about [Bifareligible date to
retire” andusing “that date as part of its resolution to intimid&taintiff] to retire” before “her

anticipate[d] date.”ld.



More generally, the coplaint alleges thd SDA applied a “double standard[]” to
Plaintiff relativeto “two . . . Caucasian female[]” employees and a “Caucasian malglogee.
Id at 2(Compl. § 7) USDA, for example, “failed to timely resolve recurring complaints of
inappropriate behavior and sexual harassment” involving the Caucasian maleeamploie
“quickly redressing any issue” regarding Plaintilifl. at 3(Compl. § 11).According to Plaintiff
this differential treatmenincluding the requirement that she meet productivity standards that
were not applied to othetrd SDA's failure to provide training, and the special rules that applied
to her alone for asking questions were motivated by lter sxand age.d. at 2(Compl. | 4).
B. Administrative Proceedings

On March 10, 2009, Plaintiff faxed an Equal Employment OpporturigizQ’)
complaintdetailing her claimsf workplace discriminatioto a USDAEEO ®unselor. Dkt. At
13, Dkt. 12-2. InthatdocumentPlaintiff states that she “consulteith the USDAEEO
Counselor” on February 6, 200#ndthatshe subsequently filed an EEO complaint on February
10, 2009. Dkt 12-2t 1. The February 1EEOcomplaint does not appeartime record.On
May 1, 2009, Plaintiff lodged anotheEO complaint with USDAwhich does appear in the
record SeeDkt. 1 at 13-14.

On June 30, 2009, Lauren Hill, an Employment Complaints Manager in the Civil Rights
Enforcement and Compliancdftoe of APHIS, sent Plaintiff a proposal for resolutiontadr
EEO complaint, offering that tHfelaintiff take herannual leave, paid in advance, ustie
became eligibléor retirement on August 15, 200¢9d. at 11. Hill also apparently
communicated with Platiff's “personal representativm March andApril 2010 re@rding a

proposed resolutionld. at 24.



From March 2010 to August 201Blaintiff and her personal representatirensmitted
letters and emails to various USDA officials describing her dissatisfactibrihe
administrative processSeeDkt. 1 at 16, 23, 35, 39, 41, 43, 5B the letters, Plaintiff asserted
that there were multiple players in the process whales she @l not understandd. at 16 that
the EEO adjudicators had identified and pursued claims that did not relate to hexiotsgpid
hadexcluded other allegations for which she had obtained counseliag;, 16 25, 36 that she
felt bullied by an investigatord. at 16; that the investigators did not speak with or obtain
affidavits or declarations fromny of her witnesses]. at 17 24-25, 43, 55; and that she was not
offered Alternative Dispute Resolutiad, at 3. On May 20, 2010, Plaintiffpersonal
representative received the agency’s Report of Investigadioat, 24, although that report does
not appear in the recordn an email to a USDA official dated November 4, 2(Rjntiff
explained that she hatecided to retirerom USDADbecause ofunresolved issues” regarding
“the hostile work conditions and harassment” and the EEO administrative préstemss17.

USDA issueda Final Agency Decision with “no finding of discrimination” on February
7,2011.1d. at37. On appeal, theEOCruled in favor of USDA on December 27, 2014.
Nether of these decisions app@athe record.At least twice in 2012, and possibly as many as
five times, Plaintiff petitioned the EEDto remand her case backd8DA, alleging thathe
agency hadailed properly to process hadministrativecomplaints Id. at27, 32. The EEOC
denied a request for reconsideration on July 16, 2013t 53. Finally, on September 16, 2013,
the Director of USD#As Office of Adjudication respondetb a letter fromPlaintiff’'s personal
representativabout Plaintiff's concerns regarding the administrative process, stiadihtjals
all administrative appeals have been exhausted in [Plaintiff's] complaingmwefier no furtler

remedy.” Id. at 37.



C. The Present Lawsuit

Plaintiff filed this caseon September 30, 2013, Dkt. 1, within the 90-day period
authorized following the EEOC'’s final decision denying reconsideratioat 52—54.The
complaint contains five cots

Counts I, Il, and lllare based othe allegations outlined above about differential
treatmentjncludingthe requirement that Plaintiff meet productivity standards that were not
applied to others, USDA's failure to provide training, and the special rules thagcafmpher
alone for posing questionsd. at 2-4 (Compl. 1 7-13).

In Count I, the Plaintiffalsoalleges that USDA identified claims for investigation that
“excluded [Plaintiff's] alleged harassment claims for wHieHaintiff was counseleddnd
“failed to use its own policies to execute imminent remedial action to secure plaingHts .. .
to work in a healthy harassmednte environment.”ld. at 3-4 (Compl. § 1Q 12).

In Count IV, Plaintiff repeatthe allegatiorthat USDAfailed to investigate certain
claims for whichshe was counseled, describing the excluded claims only as “hostile work
conditions claims.”ld. at 4 (Compl{ 14.

In Count V, labeled “retaliation clainisPlaintiff alleges thaUSDA (1) violated
Plaintiff's “due process rights by failing to process her grievance” in accordatic@3C.F.R.
8 1614; (2)failed to cure the discrepancies, errors, and record issues prior to forg/aite
matter to the EEOC; and (3) “failed to investigate [Plaintiff's] claims” within 8@day time
perod provided for in 29 C.F.R. § 1614.10Rl. at 4 (Compl. 11 15, 17, 18Plaintiff also
alleges that she “began seeking justice at the earliest possible juncture of ithisteative

forum.” 1d. (Compl.{ 16.



USDA contends that Plaintiff's complaint should be dismissed on the grounds that (1)
Plaintiff failed timelyto exhaustadministrative remedie$2) Plaintiff has failed to allege an
adverse employmeiaiction with respect to Counts | and Il; (3) Plaintiff feated to allege
sufficiently severe or pervasive conditions to constitute a hostile work environm@atint Ilt
(4) Plaintiff's allegations in Count IV and V pertaining to the administrative psab@siot
support an actionable claim; and (5) Plaintiff cannot state a claim under 42 U.S.C. § 1981
because Title VII provides an exclusive remedy against a federal agenagegbased
employment discriminatianSeeDkt. 12.

lI. DISCUSSION
A. Exhaustion

USDA first assertghat Plaintiff’'s complaint mst be dismissed on the basis of fagélure
to exhausheradministrative remediesThe EEOChas promulgated detailed regulations
establishing administrative procedures for the resoluti@mgfloyment discrimination claims
against federal agencieé Title VIl complainant must timely exhaust these administrative
proceedings beferfiling suit in federal court, although the limits are not jurisdictional and “are
subject to equitable tolling, estoppel, and wailvdBowden v. United State$06 F.3d 433, 437
(D.C. Cir. 1997). The D.C. Circuit has summarizedpgtexzedurespplicable to Title Viiclaims
as follows:

Under Title VII, employees who believe they have been discriminated against

must first consult an Equal Employment Opportunity (EEO) Counselor within 45

days of the alleged discriminatory acts. 29 C.F.R. § 1614.105(a)(1). Should the

employee and the Counselor fail to resolve the discrimination claim within 30

days, the Counselor sends the employee a notice explaining the administrative

complaint procedure.ld. § 1614.105(d). The employee then has 15 days to file

an individual and/or class complaint with the employing ageiatyg 1614.106

(regulations governing individual complaints); 8 1614.204 (regulations

governing class complaintgee also id§ 1614.103 (noting types of complaints
governed by agency processing procedures outlined in regulations). Upon receipt



of a final agency decisienrknown as a “FAD"—disposing of the administrative
complaints, the employee has either 30 daypfeeal to the Equal Employment
Opportunity Commission (EEOQY. 88 1614.401(a), 1614.402(a), or 90 days to
file suit in federal court, 42 U.S.C. § 2000e—-16(c).
In re James444 F.3d 643, 644 (D.C. Cir. 2006). “Exhaustion is required in order to give federal
agencies an opportunity to handle matters internally whenever possible and éctleaistire
federal courts are burdened only when reasonably neces&owh v. Marsh777 F.2d 8, 14
(D.C.Cir. 1985). WSDA contends that Plaintiff's claims must be dismissed for lack of
administrative exhaustion because (1) she “failed to timely initiate an EiE® within the
required 45-day period for her discrimination claims arising in 2007 and 2008,” Dkt. 12-1 at 4;
and (2) she failed to initiate any EEO counseling for discrimination claiisisgin June 2009,
id. at 5.
An initial clarification is in order.In its brief, USDA assertshat Plaintiff failed to
“Initiate an EECclaim within the 45-day period,id. at 4 (emphasis added), that Simitiated
EEO counseling on February 9, 2008nd that “[flor her claims to be timely, Plaintiff must
have reached out to the EEO by December 23, 2008 (45 days fronafye®r2009, counting
backward),”id. at6. The 45daydeadling howeverpertains to the initiation of EEGbunseling
after the allegedlgiscriminatory action, andot to the filing of a claim See29 C.F.R.
§ 1614.105(a)(1) (requiring aggrieved person to “initiate contact with a counselor withigsA5 da
of the date of the matter alleged to be discriminatory or, in the case of persdiumelvaithin
45 days of the effective date of the action”). Thus, December 23, 20@83ate calculated by

USDA—reflects the earliestate on which a discrete actdicrimination for whiccEEO

counséing was initiated on February 8009, could haveccurredn order forPlaintiff's claim



to be timely—not the date on which Plaintiff was requirexdfile an EEOclaim (or to “reach(]
out to the EEO,” Dkt. 12-1 at 6).

USDA's non-exhaustion defee faces two significant difficultieboth based on the fact
thatfailure to exhaust is a ngorisdictional, affirmative defensendthus“the defendant bears
the burden of pleading and proving iBowden 106 F.3cat 437;see also Brown777 F.2d at
13; Dick v. Holder 80 F. Supp. 3d 103, 111 (D.D.C. 201%&dch v. Schapiro699 F. Supp. 2d 3,
12 (D.D.C. 2010). Itis only after the defendant meets this burden that the bhiftieto the
plaintiff to plead and prove “facts supporting equitable avoidance of the def@®&den 106
F.3dat 437 see alsoaSmithHaynie v. Dstrict of Columbig 155 F.3d 575, 578 (D.C. Cir. 1998)
(“[A]n affirmative defense may be raised by faeswer motion under Rule 12(b) when the facts
that give rise to the defense atear from the face of the complainfemphasis addeq)

1. ADEA Exhaustion

USDA's first problem is that it frameass non-exhaustion defense solely in response to
Plaintiff's Title VII claims, and it relies solely on the rules applicable to Title VII cabés. 12-

1 at 4-8; Dkt. 15 at 2-3. In addition to alleging violations ofd¥Il, however, Plaintiff's
complaint also alleges a violation of her rights under the Age Discriminatiomphoiment Act
(“ADEA”), 29 U.S.C. § 62&t seq Dkt. 1 at 2. The procedures applicable under the two
statutes, moreover, are not identical.particular the ADEA gives federal employees two
optionsfor seeking judicial reviewFirst, unlike in Title VIl cases{the employee may bring a

claim directly to federal court so long as, within 180 days oallegedly discriminatory act,

2 AlthoughUSDA'’s brief states that Plaintiff “initiated EEO counseling on February 9, 2009,”
Dkt. 12-1 at 6jt apparently calculated the 4kay period from February 6, 2089he date on
which the document submitted by Defendant indicates that Plaintiff engaged iodeB€eling.

Id. at 1. The “Februar9, 2009” date iUSDA's brief appears to be a typographical error.
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[she]provides the EEOC with notice of [her] intent to sue at least 30 days before comgnencin
suit.” Rann v. Chap346 F.3d 192, 195 (D.C. Cir. 2003)lternatively, “the employee may
invoke the EEOC’s administrative process, and then sue if dissatisfiechevitesults.”1d.
Here, all ofUSDA’'s arguments are directed the second of these options—which is also the
means of exhausting a Title VII clainseeDkt. 12-1 at 4-8; Dkt. 15 at 2—3see alsd@rown v.
Gen. Servs. Admid25 U.S. 820, 832 (1976) (describing Title VIl exhaustion requirements).
Defendant’'s motion makes no mention of whether Plaintiff has complied with thegdiisnfor
obtaining judicial review of an ADEA claim.

To be sure, Plaintiff has not alleged that she provided the prescribeditsernotice
to the EEOC within 180 days of the alleged discriminatory acts, as required undestthe fi
option, or that she waiteat leas30 days after doing so to commence suidekd, the record
before the Court does not contain any suggestion that she complied with these reqstirénge
allocation of the burden of proof is, however, dispositive here. The D.C. Circuit and other
judges on this Couttave repeatedly treatéailure to comply withthe timeliness and exhaustion
requirements of the ADEA as a ngurisdictional, affirmative defensen which the defendant
bears the burden of proo§eeMenominee Indian Tribe of Wisconsin v. United St&#4 F.3d
519, 527 (D.C. Cir. 2010) [N]either Title VIl nor the ADEA incorporatesjurisdictional
exhaustion requiremen};"Kennedy v. Whitehurs690 F.2d 951, 961 (D.C. Cir. 1982]Tfhe
timeliness and exhaustion requiremdgontsADEA] are not jurisdictional in nature but rather are
statutory conditions precedent to the instigation of litigation and are therafpeetsto waiver,
estoppel, and equitable tolling.’see also Latson v. Holde82 F. Supp. 3d 377, 386 (D.D.C.
2015);Dick, 80 F. Supp. 3dt 110-11 Koch, 699 F. Supp. 2dt12. Cf. Rann346 F.3d at 195

(noting some uncertainty regarding application of the jurisdictional labehne €ontexts) As

11



the district court explained i@ingleton v. Potter402 F. Supp. 2d 12 (D.D.C. 200%he
administrative deadlines imposed by [the ADEA] are not jurisdictional in natwerather
“function like a statute of limitations, and, like a statute of limitations, are subject tawaive
estoppel, and equitable tolling.Td. at 33 (quotingBrown, 777 F.2d at 14).

Nor is there any reason to conclude that thepgaitbs for seeking judicial review under
the ADEA should be treated differently in this regard. That is, if the option of invoking the
EEOC administrative processasionjurisdictional affirmative defensgas the Court of Appeals
and other judges in this district have held, there is no reason to conclude that the option of
notifying the EEOC within 180 days of the alleged discriminatory act, and thgéng30 days
before brimging suit, should be treated differently. Indeed, the option of filing a noticelveth t
EEOC within 180 days seems, if anything, more analognasstatute of limitations than the
option of complying with the EEOC administrative process. The Court, accordingbtudes
that the burden of pleading and demonstrativag Plaintiff failed to comply witkither path to
judicial reviewrested withUSDA. Because USDAailed entirelyto address theeparatéADEA
framework,its motion to dismiss Rintiff's suitfor failureto exhaust must be deniead to

Plaintiff's ADEA claims?

3 TheD.C. Circuithasleft open whether, having invoked the second path to judicial review by
filing an EEO complaint, the plaintiff “must reasonaplyrsuethe [administrative]process, as

an exhaustion requirement would ordinaghtail; Rann 346 F.3d at 195-96 (emphasis in
original). Similarly, inStevens v. Department of Treass@0 U.S. 1, 5-9 (1991), the Supreme
Court held that the petitioner had properly provided the EEOC with notice of its integte s
that is, it had eamplied with the first path to judicial review. The Court then declined to reach
the issue of whether, having filed an EEO complaint, the petitioner was also daquesehaust
his administrative remediesd. at 3-10. TheSupremeCourt explained thahe matter was not
properly before it in light of the Solicitor General’s position that “a fedarglloyee who elects
agency review of an age discrimination claim need not exhaust his adminiseategies

before bringing a civil action.’ld. at 9. Other judges of this Court, however, have dismissed
ADEA claims for failure to exhaust administrative remedies where the pldilgtdfan EEO
complaint but failed to comply with the 45-day counseling requirenteee, e.gKoch v.

12



2. Title VII Exhaustion

Although a closer question, the Court is also unpersuaded that USBArhedits
burden of demonstrating that Plaintiff's Title VII claims should be dismissedlaustion
grounds. Again, the Court’s conclusion turns on the premise that USDA bears the burden of
demonstrating that Plaintiff failed to exhaust her administrative resédia timely manner.
Bowden 106 F.3cdat 437;see also Brown/77 F.2d at 13Where a plaintiff alleges “discrete
acts” of discrimination, sh&can only file a charge to covfthose]discrete acts that ‘occurred’
within the appropriate time periodVat'| R.R. Passenger Corp v. Morgas86 U.S. 101, 114
(2002)—here, 45 days before the initiation of EEO counselgcontrast, “[a] charge alleging
a hostile work environment claim . will not be time barred so long as all acts which constitute
theclaim are part of the same unlawful employment practice and at least one act fatlsheith
time period.” Id. at 122%

Based orPlaintiff's statement itner March 10, 2009 EEO Complaint that she “consulted
with the USDA-EEO Counselor” on February 6, 20@kt. 122 at 1, USDA asserts that

Plaintiff failed to initiate EEO counseling prior to that dadeat 6 Then, USDA contends that

Walter, 935 F. Supp. 2d 143, 153 (D.D.C. 201Rpdriguez v. Donova®22 F. Supp. 2d 11, 16—
17 (D.D.C. 2013). Here, even assuming without deciding that an ADEA plaintiff who invokes
the second path to judicial review by filing an EEO complaint must then exhaust his
administraitve remediesUSDA has failed to meet its burden of proving that Plaintiff has not
done so-as explained in the next section.

4 AlthoughMorganpertained to the deadline for filing a Title VII claim against a private
employer, rather than to the separate administrative deadlines applicabientatleged
against the federal government as employee536 U.S. at 104-105, courts have applied
Morganin the latter context as welSee, e.gNurriddin v. Goldin 382 F. Supp. 2d 79, 92
(D.D.C. 2005)aff'd sub nom. Nurriddin v. Griffi222 F. App’x 5 (D.C. Cir. 200 per
curiam) Velikonja v. Mueller315 F. Supp. 2d 66, 74 n.3 (D.D.C. 20@&4)'d in part, rev'd in
part sub nom. Velikonja v. Gonzald$6 F.3d 122 (D.C. Cir. 200@)er curiam;) Bowie v.
Ashcroft 283 F. Supp. 2d 25, 34 (D.D.C. 2003).

13



several of the alleged discriminatory acts are #raged because they occurred more #fan
days befre February 6, 2009¢eid. at 6-7. Although USDA may be able to support this
defense on a more complete record, its argument fails at this prelimiageyfst two reasons.
First, because the complairtself does not contain the dates on whichalteged
discriminatory acts occurretd SDA attempts to gleathe relevant dateésom the vaious
attachments to Plaintiff's complaint and the EEO complaint attached to USDA'’s mdition
would be premature, howevéeo, dismiss the complaimin nonexhaustn grounds basesblely
on USDA's (or the Court’s) cobbling together of tapparentiming of therelevant events from
these incompletelocuments.ln Bowden v. United Statethe D.C. Circit affirmed the dismissal
of acomplaint on non-exhaustion grounds because “the pleadings and undisputed documents in
the record” established that the plainh#id failed to notifyhis federal employewithin 30 days
of learning that it hatireachedh Title VIl settlement agreemerandthe plaintiff conceded that
he did not write to the federal agency until a year after he learned of the. m&ifelF.3cht 437.
Here in contrast, the recoid less clear about when the alleged discriminatory acts occurred,
and, more importantly, for how long they continued. USDA, for exarmsphpgests that Plaintiff
waited from October 2007 until February 2009 to initiate EEO counseling with respest
claim that she was denied proper training and was unfairly harassed faytfeikly to process
files that another employee had also fatieakly to process. Dkt. 12-1 at 6. USDA also notes
that Plaintiff “raised the lack of training” in August 20881 complained in September 2008 that
it was “unfair” to require her to submit her questions in writing—both many months @tioe t
counseling she sought in February 2009.at 7. None of this, however, addresses the questions
whether the allegég discriminatory conduct was part of a continuing violation, and, if so, for

how long it continued.

14



SecondPlaintiff's statemenin herEEO @mplaint that she consulted an EEO counselor
on February 6, 2009, does not conclusiedtablisithat that was thenly or theearliestdate on
which she did soAbsent cleasupport for USDA'’s contention that February 6, 2009, was
Plaintiff's first consultation with an EEO counselor, the Court cannot conthad&/SDA has
met its burden of proving non-exhaustiorthe face of an incomplete administrative recatrd
the motion to dismiss stagéndeed, while USDA relies on a statement in one document noting
that Plaintiff sought counseling on February 6, 2009, it ignores another document teatsugg
that February 62009wasnot Plaintiff's first contact with an EEO officialThat document, a
March 10, 2010 letter by Plaintiff’'s personal representative to the head of b US
Employment Complaints Divisigstates that “several months prior” to meeting with an EEO
“Counselor and later . . . filing her complaint on February 10, 2009, [Plaintiff] had ati@ast
separate onen-one conversations with Ms. Myrna P. Young, Assistant Director of Alternative
Dispue Resolution, at USDA-APHIS” in Riverdale. Dktafl41? In Steele v. Schafgthe D.C.
Circuit reversed grant of summary judgmenh norexhaustion grounds becausdile the
complaint stated a date on whittte plaintiff met with an EEO counselat,did “not say that this
was the only period in which she contacted a counselor, and . . . other documents in the record
create a ‘discrepancy’ regarding the first contact.tla#85 F.3d 689, 693 (D.C. Cir. 2008)he
same conclusion holds herevesll.

USDA also argues th&laintiff failed to exaust her “claims of unlawful employment
conduct that allegedly occurred in June 2009” because she “failed to initiate any EEO

counseling’relating to thapost-February 2009 conduct. Dkt. 124178. It is far from clear,

5> A subsequerietter by Plaintiff's personal representative to the Office of Adjudicatfers to
Myrna Young as the “EEO Director.Ild. at 44.

15



however, that the complaint alleges claims based on post-February 2009 conducivekdoe

the extenthat it alleges that the pieebruary 2009 conduct continued after February 2009, there
is no reason that USDA'’s allegéallure toredressany allegedlyongoing discriminatory conduct
should insulate that conduct from review. And, as discussed further below, the Court concludes
that the complaint does not adequately allege a claim with respect to the orte disegatio

of discrimination that apparently occurred after February 2a@@search of Plaintiff's

employment records to determine her retirement dake. 1 at 3 (Compl. 9).

Finally, USDA contends that Plaintifias concedethe exhaustion issugecause her
opposition to its motion to dismigkes not addrefdefendant’s argumentsSeeDkt. 15 at 2—3.
Plaintiff's briefis notby any meana model of clarityandit largely recounts the allegations in
her March 10, 2009 and May 1, 2009 EEO ComplaiRt®. sepleadings, however, mudbé
liberally construed, Fed. Exp. Corp.552 U.S. at 402, arfélaintiff’s brief does allude téwo
potentially responsive arguments: that (1) she experienced “recurrirsgimanmat and ridiculing
that continued from 2007 to 20Q%¥ndthat (2) she “met with her supervisors and then with
[Civil Rights Enforcement and Compliance] office personnel who all should have beeslliogi
connected with the EEO progranafthough the timing of these meetings is far from cléakt.

14 at 15. If Plaintiff were responding & motion for summary judgment that veagported by
evidence and a statementurfdisputednaterial facts, heresponse might not sufficef.

Matsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 586 (1986) (the party opposing
summary judgmentriust do more than simply show that there is some metaphysical doubt as to
the material fact$; Latson 82 F. Supp. 3d at 386—8Here, however, the question is not

whether Plaintiff has come forward with evidence to rebptima facie showing that the

material facts are not in dispute. Rather, the question is merely whk#ters conceded non-
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exhaustion at the pleading stage, and the Court concludes that she has not. Although short on
detail, Plaintiff has respwled,andher arguments are facially plausiSle
B. Adequacy of Plaintiff's Allegations

Next, Defendant asserts thHitintiff has failed to state a claim upon which relief can be
granted because (1) Counts | and Il do not allege an adverse employmerasotiguired for a
disparate treatment clajr() Count 11l does not include allegatiothat are sufficiently severe
or pervasive to constitute a hostile work environment; (3) Count Il is also d¢fii@eause
Title VII preempts her claim under 42 U.S.C. § 1981; and (4) Counts IV and V pertain to the
agency’s processing of her administrative complaint, which is not independdithaate.

In considering USDA'’s motion to dismiss, the Court is guided by the overareaheng r
that acomplaint must “give tb defendant fair notice of what the . . . claim is and the grounds
upon which it rests.” Bell Atlantic Corp. v. Twomb)y650 U.S. 544, 555 (2007) (quotation
marks omitted). “To survive a motion to dismiss, a complaint must contain sufficiaurdlfac

matter, accepted as true, to ‘state a claim to relief that is plausible on itsAadaim has facial

¢ A number ofudgesin this jurisdiction have held that the EEO counseling requirement may be
satisfied by raising one'daims with supervisors or managemeseeBergbauer v. Mabys810

F. Supp. 2d 251, 259 (D.D.C. 2011) (“[T]he purpose served by EEO contact is also served where
a complainant brings such acts to the attention of a superviddoyyl v. Chap240 F. Supp. 2d

1, 4 (D.D.C. 2002) (holding that plaintiff “satisfied the purpose underlying the EEO cmgnsel
requirement” by notifying supervisors of harassment and hostile work environnierd cla
because “an employee’s contact with management officials is tantarno initiating contact

with an EEO counselor”)But see Carter v. GreenspadD4 F. Supp. 2d 13, 23-24 & n.10

(D.D.C. 2004) (holding that plaintiff's pursuit of “an internal dispute resolution procedthre

his supervisors and a human resources septative cannot replace the required initial contact
with an EEO counselor within 45 days”). Similarly, the D.C. Circuit has noted thaEQE E

“has consistently held that a complainant satisfies the criterion of EEOetouosntact by
contacting an agency official logically connected with the EEO process,iethat official is

not an EEO counselor, and by exhibiting an intent to begin the EEO prob&ifier’v.

Hersman 594 F.3d 8,1 n.1(D.C. Cir. 2010) (quotin@suagwu v. Peak&lo. 0120081307,

2008 WL 2264405, at *1 (E.E.O.C. May 20, 2008)).
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plausibility when the plaintiff pleads factual content that allows the court votheareasonable
inference that the defendant is liable for the misconduct alledgladl, 556 U.Sat678
(quotingTwombly 550 U.S. at 556, 570i)nternalcitation omitted). The Court need not accept
as true any legal conclusions that are disguised as factual allegationsiesrc@seunsupported
by facts in the complainsee Trudeau v. FT,@56 F.3d 178, 193 (D.C. Cir. 2006), but will give
the plaintiff “the benefit of all inferences that can be derived from the fdetged|’see Am.
Nat'l Ins. Co. v. FDIC 642 F.3d 1137, 1139 (D.C. Cir. 20Xijternal quotation marks omitted)
Although Defendant construes the complaint as alleging discrete counts of disparate
treatment (Counts | and Il) and hostile work environment (CounOK), 12-1 at 8, 10, 15 &
n.6, the Court declines to construe Plaintifffe secomplaint in thineatlydivided manner.
Count lll, for example, includes some allegations that sound in harassmentfostile
environmentseeDkt. 1 at 3 (Compl{ 11, but others that sound in disparate treatmdngt 4
(Compl.T 13. “Although absence of segregation in the complaint doubtless complicates the
court’s task, the complication can presumably be cured by insistence on saitgbtgd
briefing, and is not an independent ground for” treating the allegations ag @y discrete
claims. Baird v. Gotbaum662 F.3d 1246, 1253 (D.C. Cir. 2018ee also Kelly v. LaHood
840 F. Supp. 2d 293, 304 (D.D.C. 2012) (“A complaint need not necessarily use the words
‘hostile work environment’ in order to make out a hostierk-environmentlaim. Indeed,
‘discrimination’ or ‘retaliation’ can ‘in principle include[] a hostile work emnment theory.™
(alteration in original) (quotinGteeg, 535 F.3cat 694). What is important is that the
“complaint andthe evidence of the plaintiff... be sufficient to put defendants on notice of any
theory of recovery upon which the plaintiff is relyirig.fd. (quotingOverby v. Nat'l Ass’'n of

Letter Carriers 595 F.3d 1290, 1297 (D.C. Cir. 2010J)he Court accordingly organizes its
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analysis of whether Plaintiff has failed to state a claim around the releeanethof relief.
Because the substantive requirements for Title VII and ADEA discriminatidmedaliation
claims are the same relevant respeci{®ther than the protected group coverd¢idg Court treats
the two causes of action together in the remainder of this opiGiea.Brown v. Brogy199 F.3d
446, 456 n.10 (D.C. Cir. 1999brogated on other grounds by Steé&ld5 F.3d 696.

1. Disparate TreatmentI@ims

To establish a prima facie case of disparate treatment under Title VII aADEAe
Plaintiff must show thdt(1) she is a member of a protected class; (2) she suffered an adverse
employment action; and (3) she was treated differently from siméadged employees
outside the protected classVlaramark v. SpellingdNo. 01-2206, 2006 WL 276979, at *14
(D.D.C. Feb. 3, 2006)ff'd, No. 06-5099, 2007 WL 2935411 (D.C. Cir. Sept. 20, 2008DA
concedes for purposes of the instant motion that Plaingéitenthe first anthird elements. Dkt.
12-1 at 9 It contends, however, that Plaintiff’'s disparate treatment claims must bes#idfars
failure to state a clairhecause shéhasnotallegal that she sufferedn adversgemploymenit
action’ Id. at 8. The Court agrees.

An adverse employment action is a “diminution in pay or benefits” or “some other
materially adverse consequences affecting the terms, conditions, or pewielger employment
or her future employment opportunities such that a reasonable trier of fact cocldde that
the plaintiff has suffered objectively tangible harn&fody, 199 F.3dat457. Thus, while
“hiring, firing, failing to promote, [and] reassignment with significantly défe responsibilities
categorically aradverse employment action§buglas v. Donovarb59 F.3d 549, 556 (D.C.
Cir. 2009)(alteration in original) (internal quotation marks omittéff)Jurely subjective

injuries, such as dissatisfaction with a reassignmenbr public humiliation or lossr
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reputation, . . . are not adverse actidvi®rkkio v. Powell 306 F.3d 1127, 1130 (D.C. Cir.

2002). The question is not whether an employer has taken an action that makes “areemploy
unhappy,’Russell v. Principi257 F.3d 815, 818 (D.C. Cir. 2001), buhiether the action

resulted in asignificant” and bbjectively tangible” harmDouglas 559 F.3d at 558nternal
guotation marks omitted).

Plaintiff's first claim of discriminatory treatmergllegesthat USDA maintained “illegal
double standards” when it ignored complaints about Caucasian employees and “prowided the
multiple career opportunities to redeem themselves” while subjecting Plaintiffto a *
tolerancerequirement] . .thatshe comgdl] with office and agency policies.” Dkt.dt 2
(Compl.| 7). This allegation fails to state a claim becausioés notgive the defendant fair
notice of what the . . . claim is and the grounds upon which it re§twdmbly 550 U.S. at 555.
Most significantly, Plaintiff does not allege tlsdte hersel§ought and was denied career
opportunities that were provided to othesise alleges only that other employees received
“multiple career opportunities” notwithstanding unspecified complabtaitthem. Dkt. 1at 2
(Compl.| 7). Plaintiff's allegation that USDA “provided multiple favorable career
opportunities” to a Caucasian employee “when she complained” but “harassediffRidien
she “expressed any workplace conceffads for the same reasons. Dkt. 1 at 3 (Corfi®.’

Even if more factuadupport forthese allegationsight be gleaned from trdocuments
appended to the complaitihe Court is unable to identify any allegation that Plaintiff was denied

anyspecific “career opportunity” because of her race, seage.

" This allegationalsofails to state a claim if construed as a retaliation claim. Plaintiff does not
provide more than a conclusory statement that she “expressed . . . workplace cob&erasat

3 (Compl. T 9)which is insufficient to state a plausible claim that “she engaged in a statutorily
protected activity, Brody, 199 F.3d at 452.
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To the extenthat Plaintiff merely points to the criticism that she allegedly faced due to
her failure to “comply with office and agency policies” ahe to thaunspecifiedcomplaints
that she madehat type of intangible injury is insufficient to sayishe adverse employment
action requiremerfor a disparate treatment clairbeeBroderick v.Donaldson437 F.3d 1226,
1234 n.2 (D.C. Cir. 2006) (holding that a “disciplinary memo . . . does not qualify as an adverse
action” if it does “not affect . .grade, salary, dutiesr responsibilitiey; Weng v. Solis960 F.
Supp. 2d 239, 247-48 (D.D.C. 2013) (holding thaither &'Warning Memorandum” noa
“Letter of Reprimand’constituted adverse employment actions in the absendéecf en
“grade, sala, benefits” or other “terms, conditions, or privileges of . . . employment or future
employment opportunities”)*[A] bruised ego’ will not suffice to make an employment action
adverse.” Stewart v. Ashcrof352 F.3d 422, 426 (D.C. Cir. 2003)s a result, a “poor
performance evaluation[]” does not rise to the leverdfadverse actiof},” absent an “affect] ]
[on] the [employee’s] grade or saldryor other terms or conditions of employmemtaylor v.
Small 350 F.3d 1286, 1293 (D.C. Cir. 2003) (second, third, and fourth alterations in original)
(quotingBrody, 199 F.3d at 457-58)Here, Plaintiff has not alleged any such consequence

Plaintiff's allegation that she was not provided with trairnguidancelso fails to state
a claim. Although “a denial of training may rise to the level of an adverse employment action,”
Freedman v. MCI Telecomm€orp, 255 F. 3d 840, 845 (D.C. Cir. 2001), Plaintiff has not
alleged that she watenied training opportunities that were provided to her pedamtiH does
allege that other employees were allowed to ask questions freely and to exchaitgyeesrking
informal guidance, while she was required to submit her questions in writing topgegvisor,
but she does not allege that this differential treatment mateasiddigtedtheterms,conditions,

or privileges of . . employmenor .. . future employmerit Brody, 199 F.3d at 457, or that she
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wasevenindirectly deprived of any employment benefit or opportunity as a result of this more
cumbersome proce$sr asking questions. Even if the process imposed on Plaintiff for posing
guestions was both unfair and embarrassing, more is needed to state a claim lend#rorit

the ADEA. See Forkkip306 F.3cat1130.

Plaintiff's allegation that she wagven a larger workload than a younger, Caucasian
colleague comes clostr stating a claim budlso fails. The “[c]ourts have consistently held that
.. . increased workload,” standing alone, does not rise to the level of “adverse enmployme
action.” Saba v. U.S. Dep't of Agricultur@6 F. Supp. 3d 16, 25 (D.D.C. 201ge alsd_ester
v. Natsios290 F. Supp. 2d 11, 29-30 (D.D.C. 2003) (collecting castg)gin v. Katten
Muchin & Zavis 116 F.3d 1549, 1557 (D.C. Cir. 1997]Gthanges in assignments or work-
related duties do not ordinarily constitute adverse employment decisions ibmpsted by a
decrease in salary orork hour changes)” Rather, to “constitute an actionable injury,” an
alleged disparate workload must be¢ampanied by some other” allegation of an “adverse
change in the terms, conditions, or privileges of employmeéviaitk v. Straus134 F. Supp. 2d
103, 113 (D.D.C. 2001nff'd, No. 01-5122, 2001 WL 1286263 (D.C. Cir. Sept. 28, 20@1).
plaintiff might allege, for example, thah increase in workload resulted in a “material decrease
in her[hourly or effective] salary,” or changed “her working conditionséster 290 F. Supp.
2dat29. Here, however, Plaintiff merely alleges that she was given a \aogidoad. She does
not allege that she, as a result, was required to work longer houshehats denied a bonus or
promotion based on her failure to complete her assignmeritgt@he suffered any other
concomitant “adverse change in the terms, conditions, or privileges of [her] enaplioym

Mack 134 F. Supp. 2d at 11&ccordingly, at least as currently pled, this claim also fails.
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In her brief in opposition to USDA’s motion to dismiss, Plaintiff suggests thatrhiag
hostility . . .andother incidents . .pressired” her to retire early. Dkt. 14 at 20-21. To the
extentthatshe now argues that she was constructively discharged, that claim is notdnclude
the compdhint. See Lempert v. Ric856 F. Supp. 2d 17, 30 (D.D.C. 2013)] t is axiomatic that
a complaint may not be amended by the briefs in opposition to a motion to digmtisstial
guotation marks omitted))Ratherthe only noneonclusory allegation in the complaint that
might support such a claim is the allegation thatilpency searched Plaintifffeersonnel
records to obtain the date that she would be eligible to retire and “used that piateoh$ts
resolutbn to intimidate [Plaintiff] to retire years prior to her anticipate[d] date.” Dhkt.3
(Compl.99. From the crosseferenced material, it appears that Plaintiff is referring to the
agency'’s efforts to settle the dispute as part of the EEO proSessay., Dkt. 1 at 11. In
response, USDA argues that this communication is protected under Federal Rutenté&vi
408 as an offer of compromise. Dkt. 12-1 at 8 n.2. The Court, however, need not reach that
issue because¢he allegationn the complaints too vague to state a claim for constructive
discharge, even in light of the liberal pleading rules applicalpeaaselitigants. SeeFed. Exp.
Corp., 552 U.S. at 402. Indeed, the complaint never even allbgeBlaintiff actually left
USDA. That fact can only be inferred from the attachments to the compidiict) suggest that
Plaintiff did not retire until late 2010, lonaftershefiled herFebruary, March, and May 2009
EEO complaints. Dkt. 1 at 17, 51. Absent specific factual allegations contained in fhlainbm
about whether, when, and why Plaintiff retired, the complaint cannot reasonalagdiried to
state a claim for constructive dischargef. Pa. State Police v. Suders42 U.S. 129, 141 (2004)

(discussing elements of constiive discharge claim).

23



2. Hostile Work Environment Claim

USDA also arguethat Plaintiff's allegations fail to state a hostile work environment
claim becaus#hey“do not rise to the level of severity or pervasiveness” required for such a
claim. Dkt. 12-1 at 11. To state a hostile work environment claim, the Plaintiff need not allege a
“tangible employment action, such as discharge, demotion, or undesirablemeasdif)
Faragher v. City of Boca Ratph24 U.S. 775, 807-08 (1998). Rather, a hostile work
environment claim requires a showing of harassment that, “to be actionable, . . . must be
sufficiently severe or pervasive to alter the conditions of [the victim'sj@mpent andto]
create an abusive working environmentferitor Sav. Bank, FSB v. Vinso#/7 U.S. 57, 67
(1986)(internal quotation marks omitted) (first alteration in origindlp meet this tesan
“objectionable environment must be both objectively and subjectively offensive, one that a
reasonable person would find hostile or abusive, and one that the victim in fact did perceive to be
so0.” Faragher, 524 U.S. at 787. Courtaccordingly,’look[] to the totality of the circumstances,
including the frequency of the discriminatory conduct, its severity, its offemsss, and whether
it interferes with an employee’s work performancBaloch v. Kempthorné50 F.3d 1191,

1201 (D.C. Cir. 2008).

A number of Plaintiff's allegations could potentially fall under the hostile work
environment rubric Plaintiff alleges that USDAL) did not provide her “training or proper
guidance,” Dkt. 1 at 3 (Comp.8); (2) “harassed and criticized” her for not processing cases
within guidelinesjd.; (3) “harassed” her when she “expressed any workplace concerns,”
including “taking the libest to search for personal data about plaintiff's eligible date to retire”
and using it “as part of its resolution to intimidate [Plaintiff] to retire, {Compl.T 9); (4)

“failed to timely resolve the recurring complaints of inappropriate behawvid srual
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harassment charges about the onelG&aucasian male that created unsuitable work
conditions,”id. (Compl.§ 11); (5) “failed to use its own policies to execute..remedial action
to secure plaintiff's rights... to work in a healthy harassment-free environmeaht&t 3-4
(Compl.| 12; and(6) “harras[ed] [Plaintiff] not to ask workelated questionsjtl. at 4 (Compl.
1 13. The Courconcludeshoweverthat these allegations fail state ahostile work
environmentlaim with sufficient factual specificity

Unspecifiedclaims of*harassment “inappropriate behavior,” and “unsuitable”
conditionsare the sort of “mere conclusory statements” that the court need not accept as true
when weighing the plausibility of th@aintiff's complaint. Igbal, 556 U.S. at 678. Although a
plaintiff need nott this stag@rovide an exhaustive account of the offensive conduct to which
she was allegedisubjected, a complainteven goro seone—must contain “sufficient factual
matter” for the Court to conclude that relief is plaustdntel to put the Defendant on notice of the
claim. 1d. To the extent that the forgoing allegations include any factual detail, fdxisdo
not establish théype of severe or pervasive harassment necessary to state a claim for hostile
work environment.Faragher, 524 U.S. at 787-78Title VII is not a general civility code for
the American workplace, nor does it serve as a remedy for all instancesalforgybysical
harassment for it does not ‘purge the workplace of vulgaritgtéwart v. Evan75 F.3d 1126,
1133 (D.C. Cir. 2002) (internal quotation marks ardtion omitted)abrogated on other
grounds by Burlington N. & Santa Fe R.R. Co. v. Wh#& U.S. 53 (2006)Rather “conduct
must be extreme to amount to a change in the termsantitions of employmentFaragher,
524 U.S. at 788, and “a few isolated incidents of offensive conduct do not amount to actionable

harassment,Stewarf 275 F.3d at 1134.
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Here, many of Platiff’ s allegations constitute either “legal conclusions” or “conclusory
statements,” which will not suffice to state a clailgbal, 556 U.S. at 678. And, where Plaintiff
does provide more detaihose allegations doot rise to the “extreme” level required to alter
“the terms and conditions of employmenEaragher, 524 U.S. at 788. Most notably, the
complaint alleges that “[t]he entire staff of supervisors and subordinatds of athnic groups
.. . communicated with each other . . . vimaH and [by] asking work-related questions,” while
Plaintiff was required to pose only handwritten questions to her supervisor. Dkt. Qahgl(

1 13). Even putting aside the problémat this allegatiomssertshat enployees “ofall ethnic
groups were treatedilike and that it was simply Plaintiff who was singled odt, it fails to

meet the “demanding standard” for alleginigastile work environment claingmith v. De Novo
Legal, LLG 905 F. Supp. 2d 99, 102 (D.D.C. 2012). Although cumbersome and potentially
embarrassinghe requirement that Plaintiff submit handwritten questieas not so extreme
that it, in effect, altered the terms or conditions of Plaintiff's employment. &eerbt allege
that the requement‘unreasonably interferd] with [her] work performance Stewarf 275 F.3d
at 1133-34, or that it created an objectively caustic or offensive envirorchéuykes v.
Holder, 953 F. Supp. 2d 167, 176-77 (D.D.C. 2013) (holdingahegations of repeated
exposure “to racist and offensive symbols over a period of imeeésufficient to state a claim).

Without more, Plaintiff's allegations fall short of the type of “discriminatory
intimidation, ridicule, and insult that is suffently severe or pervasive to alter the conditions of
the victim’s employment and create an abusive working environntéatris v. Forklift Sys.

Inc., 510 U.S. 17, 21 (1993internalquotation marks and citation omitted}laintiff’'s non-
conclusoryfactualallegationghusfail to “nudge . . across the lia from conceivable to

plausible,"Teliska v. Napolitano826 F. Supp. 2d 94, 99 (D.D.C. 2014¢r claim that she was
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subjected to “an objectively hostile or abusive work environimeaged orrace, sex, or age,
Harris, 510 U.S. at 21 See also Jones v. Hormg34 F.3d 588, 596 (D.C. Cir. 201(t)E]ven [a
pro secomplaint] must plead factual matter that permits the court to infer more than the mere
possibility of misconduct.” (internal quotah marks and citation omitted)Finally, although
some of the exhibits in this case allude to what may indeed be troubling work @esdits not
the Court’s role to determine which statements contained in the attachments miggrhsapp
Plaintiff's conclusory allegation<Cf. Little v. Coxs Supermarkets/1 F.3d 637, 641 (7th Cir.
1995)(“[J]ust as a district court isotrequiredto scour theecordlooking for factual disputes, it
is not required to scour the party’s various submissiopsette together appropriate
arguments.”). Accordingly, Plaintiff's hostile work environment claim cannot stand as clyrent
pled.

3. Administrative Proces€laims

Plaintiff makes several allegations relating to the administrative processieg of
discrimination complainin Count V under the heading “Retaliation Claim&éeDkt. 1 at 4.1n
that countPlaintiff alleges that USDA (I)violated [her] due process rights by failing to process
her grievance in accordance with the Commission’s ragaktrules, and procedures . . . under
29 C.F.R. 1614,id. (Compl.| 15; (2) “failed to cure the discrepancies, errors, and record issues
prior to forwarding [her] grievance . to EEOC]] for action,id. (Compl. 1 17); and (3) “failed
to investigate [her] claims filed against them within the-#89 requirement,id. (Compl.q 18.
In Counts Il and 1V, Plaintifalsoalleges that “the claims USDA identified for investigation
excluded[Plaintiff's]” harassment and hostile work environment claims “for which she w

counseled.”ld. at 3-4 (Compl.{ 10,14) (emphasi®mitted.
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These allegations fail to state a claiffirst, USDA'’s alleged failure to follow thHEEOC
regulationgegardng theadministrative processing of her claisnnot actionableAs theD.C.
Circuit has explainedhereis “no cause of action . . . for challengesadrinistrative]
processing of [an employment discriminatiafgdim.” Smith v. Casellgsl19 F.3d 33, 34 (D.C.
Cir. 1997)(per curiam) Rather, a plaintiff's ability to “bring a Title VII action directly against
his or her employer [is] . . . the remedy for any improper [administrative] Ingnofiia
discrimination charge.ld. Should the agency faio take timely action on a Title VII
complaint, theemedy available to th@aintiff is to file suitagainst her employen federal
court afterseekingto exhaust remedies and waiting the required period of time. 29 C.F.R.
§ 1614.407(b).

SecondPlaintiff's claims fare no better when framed as a Due Process challenge, since
anyproceduraflaws in the administrative procesisd not deprive her of a property or liberty
interest protected by the ConstitutioBee, e.gCouncil of the Blind of DelCty. Valley v.
Regan 709 F.2d 1521, 1533 (D.C. Cir. 1983)lte agency’s failure to follow the applicable
rules is relevant to a due process clamly if the agency’s action deprives the plaintiff of life,
liberty, or property In the present casedbes not.” (emphasis in original)As noted above,
the employee’s judicial remedies remain available, regardless of whetheetity ag EEOC
has properly addressed the administrative compl&nd to the extent that Plaintiff is alleging
that the agecy retaliated against her by improperly processing her administctarge, she
also fails to state a claitvecause improper administrative processing “has no discernable

negative consequences for plaintiff's employmer8téwart 275 F.3d at 1136.
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4. Setion 1981Claim

Finally, althoughit is unclear whether Plaintiff even soughtré&isea claim under 42
U.S.C. 8 1981USDA argueshat Plaintiff has failed tstate sucla claim The complaint makes
apassing reference to “plaintiff's rights governeaer Title 42 U.S.C.A. 1981 to work in a
healthy harassmeifitee environmenit,Dkt. 1 at 3 (Compl 12, but expressly identifielser
claims as arisingnder Title VIl and ADEAjd. at -2 (Compl. 11 3-4)In any event, Plaintiff
cannot bring a clairthat herfederal governmergmployerengaged in racbasedliscriminaton
under 8 1981. “[Section] 717 of the Civil Rights Act of 1964, as added by § 11 of the Equal
Employment Opportunity Act of 1972, 42 U.S.C. 8§ 2000e-16 (1970 ed., Supp. IV), [is] the
exclusive individual remedy available to a federal employee complainingy-oélated racial
discrimination.” Brown 425 U.Sat824-25.

1. CONCLUSION

The Court concludes that, althoudBDA has failed to meet itsubden of proving non-
exhaustio, Plaintiff's complaint must be dismissed for failure to state a cldims dismissal is
without prejudice. If Plaintiff is able to modify her complaint in a manner that ssiekdéhe
deficiencies discussed above, she filayan amended complaint on or before February 1, 2016.
An accompanying order is filed concurrently with this opinion.

/s/ Randolph D. Moss

RANDOLPH D. MOSS
United States District Judge

Date:December 30, 2015
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