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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HARRY LEE RIDDICK,
Plaintiff,
V. Case N013<v-1512(CRC)

J.C.HOLLAND, et al.,

Defendans.

MEMORANDUM OPINION AND ORDER

Plaintiff Harry Lee Riddick, proceedimmo se, brings this action seeking records from
the Executive Office for U.S. Attorney(EOUSA"), a component of the U.S. Department of
Justice (“DOJ”). Because Riddick demands the release of records allegedbimedily an
executive branch agency of the federal government, the Court calsisu@ mplaint as one
under theFreedom of Information Act (“FOIA”) See5 U.S.C. 8552 This mattercomes before
the Courtonthe partiescrossmotions for summary judgmeand on Riddick’s motion to strike
a declaration submitted by DGJBecause the government famplydemonstrateéthat it
properly processed and respondiedRiddick’s FOIA requests, the Court will deRyddick’s
motion or summary judgment argtantthe government’s motion. And because there is no
support in the record for Riddick’s motion to strike, it will be ddnie

l. Background

In February 1996, a jury in Pennsylvania found Riddick guilty of variodesrée drug

crimes. Riddick v. Holland No. 13cv-240, 2014 WL 1253631, at *E(D. Ky. Mar. 26, 2014).

Following an appeal affirming his conviction and remanding for reseimg, Riddick received

1 Pursuant to the Court’s OrdefrApril 30, 2014,individual Defendants J.C. Holland, Zane D.
Memengerand Andrea G. Foulkes have been dismiseadingDOJasthe sole Defendant.
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a life sentenceld. Over the past three years, Riddick has submitted several FOIA requests t
EOUSAfor documents related to his criminal caafaich he maintains will allow him to
challenge his conviction and sentedc&he Court outlines these requests below.

A. FOIA Request No. 13487

By letter dated August 8, 201Rjddick requested frolEOUSA“arrest records,”
investigatory and evidentiary reports, “warrants and/or detdirserd,“any/or all information,
data, or reports not otherwise exempt by statute” pertaining twitigal case. Decl. David
Luczynski (“LuczynskDecl.”) 1 4. EOUSA responded by lettdated September 13, 2012,
acknowledging Riddick’s request and assignirfOIA request No. 1:3487. Less than two
weeks later, EOUSA notified Riddick “that 28 boxes of records ha[d] loeateld, that his
FOIA request wlould] have a search fee of $784.00, and that an advanced paystdrg m
received by EOUSA before any further proteg®f his request [could] continue[]” under 28
C.F.R. 8§ 16.11(i).Id. 1 6. EOUSA offered Riddick the “option to modify andor@fulate his
request to lower the processing feéd.

Riddick then narrowed his requésta “plea agreement offer in Case Number199”
and any “additional pages to make up the 100 pages” provided free of cldargge November
2012, EOUSA notified Riddick that the two hours of free search tequesters are permitted
had been exhausted and that even his narrowed request could not beegronlsse paid the

outstanding fee of $784.00.he following January, EQSA notified Riddick that because more

2 Along with his Complaint, Riddick submitted a habeas petition pursuant to 268 §2241.
By Order of this Court dated October 1, 2013, Riddick’s habeas petitis@nied. Riddick
moved for reconsideration, and by Order dated October 24, 2013, the Guedthde motion,
explaining that because Riddick is incarcerated at United States HantéfeCreary in Pine
Knot, Kentucky, the Court may not entertain his habeas peéisba is notin custodyin the
territorial jurisdiction ofthe federal district forhe District of Columbia.SeeStokes v. U.S.
Parole Comm’'n374 F.3d 1235, 1239 (D.C. Cir. 2004).
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than 30 days had passed since he was notified of the outstandiagde® payment had been
received, his request had been closed.

B. FOIA Request No. 13536

While that request was processing, Riddick filed anothguest with EOUSAn August
2012 seeking the “Plea Agreement of Case Ne00459002.” Id. 1 9. EOUSAassigned this
request FOIA No. 1:3536 andnformed Riddick that ihadclosed this request because he had
not specified the U.S. Attorney’s Office Ibe searched.

C. FOIA Request No. :2508

In October 2013, Riddick submitted a third FOIA reque&OUSA, seeking “public
records dealing with Case No.-84001591 . . . in which a rul83 motion was filed by counsel
.. .[and] a response [was] fiteby the governmentroMarch 25, 1996 Re: pestal motion Doc.
No. 470.” Id. 11 (ellipses in original). In January 2014, EOUSA assigned this reqDist F
No. 132508 and, in March 2014he agencyreleased in full . . . 307 pages of records, and
released in part . . . 8 pages of records|,] redacting informatioaciubjthe attorney work
product, deliberative process, and attorokgnt privileges.” Id. § 13. The agencexplained
that, although a duplication fee of $0.10 per page would norm@uaily to pages after the first
100, the agency was waiving the fd@OUSA then notified Riddick that two additional hours of
search time would be required to finish processing his request, at $28ypefor a total of $56.
The agency also informed hitlat if he did not respond within 30 days, his request would be
closed, and that heould then haveéhe opportunity to appeal the decision within 60 days.
date, EOUSA has not received any payments from Riddick for the pioges his requestsr

anyappeal



D. Motions Before the Court

In his motion for summary judgmeand in his opposition to the government’s motion
for summary judgmenRiddick asserts that EOUSA did not reletse of the documents he
sought One of these, he maintains, is titled “Memorandum of Law ip&uf Defendant
Riddick’s Supplemental Post Trial Motions,” is 25 pages long,addted February 1, 1997.
He acknowledges that he received a version of this document in aigfintipages were redacted
in part. The other document he seeks is the government’s responspdsthierdict motion,
dated March 1, 1996He notes that he received a letter from EOUSA in June 2014 informing
him thatadditional search time at a rate of $28 per heauld be required to locate that
document, but he seeks an order from this Cadectaringthat EOUSA has improperly withheld
this and other unspecified documeniddick also moves to strike the Luczynski Declaration as
made in bad faith and withoutgenal knowledge.

The government contends in its motion that it is entitled tarsany judgment because
EOUSA conducted an adequate and reasonable search, because it properly sathbedfithe
information Riddick requested, and because it propereddriddick’s FOIA request due to
lack of payment. In particular, the government maintains thgidgh@ns of the February 1,
1997 document that it redacted contained “handwritten comments tatn® made by
attorneys reviewing and preparing the caseon the margins of the typed document,”,asd
such, are protected by attorney work product and deliberative procetsgesunderFOIA
exemption (b)(5) Defs.” Mot. Summ. J. Ilsee als® U.S.C. § 552(b)(5) Andthe government
explains thathe reordsthat were located butithheld in their entirety “contain deliberations

and/or decisions concerning asset forfeiture and strategies involtieel gase,” and “were



prepared by, or at the request or direction of an attorney, and madgipaaionof, or during
litigation,” and are therefore also protected from disclosure by exem{tj(5). Id.

. Standard of Review

“Summary judgment is appropriate when the pleadings, affidavitdyiesxrand other
evidence before the Court demonstrate that there is no genuine issaeeoél fact in dispute,
and that the movant is entitled to judgment as a matter of law.” Sad¢R v4€F. Supp. 3d 15,
19 (D.D.C. 2014) (citing Fed. R. Civ. P. 56(al)is the movant’s burden to demonstrate that no

such isge of material fact is in disputé&eeid. (citing Anderson v. Liberty Lobby, Inc477

U.S. 242, 248 (1986)).
FOIA cases are typically decided on motions for summary judgnenfciting Shapiro

v. Dep’t of Justice969 F. Supp. 2d 18, 26 (D.D.C. 2013he Court may award summary

judgment to an agency “solely on the information provided idlafits or declarations when
they describe ‘the justifications for nondisclosure with reabbnspecific detail, demonstrate
that the information withheld gically falls within the claimed exemption, and are not
controverted by eitherontrary evidence in the recofier by evidence of agency bad faith.”

Espinoza v. Dep't of Justic@0 F. Supp. 3d 232, 239 (D.D.C. 2014) (quodfiitary Audit

Project v. Caey 656 F.2d 724, 738 (D.C. Cir. 1981)).

Motions to strike are “drastic remed][ies] that courts disfavor,” heddecision to grant

or deny a motion to strike is vested in the trial judge’s sound dmeretUnited States ex rel.

Landis v. TailwindSports Corp.308 F.R.D. 1 (D.D.C. 2015) (quotitigates v. District of

Columbig 825 F. Supp. 2d 168, 169 (D.D.C. 2011)).



1. Analysis

A. The Parties’ Motions for Summary Judgment

Regarding the documents Riddick requested but did not receive, the govieoffersn
two explanations-that any documents locatedt withheld were protected by FOIA exemption
(b)(5), which protects “inteagency or intraagency memorandums or letters which would not be
available by law to a party other than an agency in litigatioh thi agency,” 5 U.S.C.
8 552(b)(5) and that any other documents responsitbdaequest but not produced had not yet
been located due to Riddick’s failure to pay the required processing lie government
supports itdirst explanation with a declatian from an EOUSA Attorney Advisor, David
Luczynski, detailing its search methods and review process of the lalceti@chents.Mr.
Luczynski explains that EOUSA searched for responsive records in¢ggal‘lnformation
Office Network System” (“LIONS”), \ich is the “computer system used by United States
Attorney’s Offices to track cases and to retrieve files pertaining ts@agl investigations.”
Luczynski Decl. 1 17. The LIONS system contains “databases whidbeaased to retrieve the
information lased on a defendant’s name,” the U.S. Attorney Office’s admimstraimber,
and the district court case numbéd. EOUSA located responsive documents through the U.S.
Attorney’s Office for the Eastern District of Pennsylvania. The ag#ren reviewed the
documents yielded from the complimentary two hours of search ticheantluded that some
entire documents and some portions of other documents were proteetitorbgy work product
and deliberative process privilegadtherefore exempt fra disclosure under exemption (b)(5).
Because this declaration outlines a methodical and systematic searetiypey and
provides a logical explanation for the withholding of someudmants in their entirety and other

documents in part, and because there is no information in the reaetult or contradict the



agency’s account of its search procedure, the Court will credit the agerpjanation and
conclude that it properly withheld whole documents and portionghefdocuments under
exemption (b)(5).

The governmerd seconcexplanatior—that any other documents Riddick requested but
did not receive had simply not yet been located because of hie failoay the required feesis
selfsupporting. “A FOIA requésr must pay reasonable costs for the search, review, and

duplication of the records soughtEspinoza 20 F. Supp. 3d at 242 (quoti8ghoenman v. FBI

604 F. Supp. 2d 174, 188 (D.D.C. 2009)). And though “an agency must waive or reduce such

fees ‘if diclosure . . . is in the public interest,” it is the FOIA requesteuisiento provethat

disclosure would serve the public interekt. (quotirg 5 U.S.C. § 552(a)(4)(A)(i)) Riddick

has not responded to, or addresselais motion papersany of tle government’s notifications

thatthe payment ofeeswasrequired before the agency could continue to process his requests.
Because EOUSA informed Riddick that this request would be closedafliée to pay

the required feess well aghat he could appeal that decision, the Court concludes that EOUSA

acted properly in closing his requeSeeid. at 244 (concluding the same, on the same basis).

And becausg‘under DOJ regulations, the request is ‘not . . . considered egteintil the

requester grees to pay assessed fees, EOUSA is under no statutory obliggpiamauce

responsive records; therefore no improper withholding has yet occ¢utdedAccordingly, there

is no genuine issue of material fact in dispute, and the governmemiehas burden of

demonstrating that it properly processed Riddick’s FOIA request.

B. Riddick’s Motion to Strike the Luczynski Declaration

In his opposition to thgovernment’s motion for summary judgment, Riddick moves to

strike the Luczynski Declaration on the groundtthwas made in bad faith and is not based on



personal knowledgeFor support, he arguéisat one of the government’s lawyers who worked
on hisprosecution, Zane Memenger, has personal knowledge of the particulanetisu
requested. B because Riddick offers no support for the contentionltbezynski lacks the
personal knowledge underlying his declaration or acted in bad daithhecause tining
elsewhere in the record supports that contention, the Court wyllRlieldick’s motion to strike.

V.  Conclusion

For the foregoing reasons, it is hereby

ORDERED that [28] Plaintiff's Motion for Summary Judgment is DENIEBDdthat
[30] Defendant’s Mtion for Summary Judgment is GRANTED is further

ORDERED thatPlaintiff's Motion to Strike, included within his Memorandum in
Opposition to the Defendant’s Motion for Summary Judgment, NIBBE.

SO ORDERED.

%zir//&n— V4 4/%_.

CHRISTOPHER R. COOPER
United Stags District Judge

Date: September 292015




