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Administrators othe Environmental Protection Agenlegive maderolific use of

government-issued smart phones to send thousdnest messages. Baseditsmknowledge of

this practice, Competitive Enterprise Institute submitted two requedts the Freedom of

Information Act for certainofficials’ text messagesn the assumption that some of those

messagewould contain substantive agency communicatiolse Agency responded that it

identified no records responsive to thespiests because thext messagesere na “records”

that theAgencywas required to retainnderthe Federal Records Act. Competitive Enterprise

Institute challenges that determinatemd the Environmental Protection Agency moves to

dismissfor failure to state a claim. For the reasons sh feelow, the Court will grant in part

and deny in part the Agency’s motion.

. FACTS

Competitive Enterprise Institute (CEI) is an educational and public policy

research institute in Washington, D.C., which is focused, in part, on the development of

economically sustainable environmental policy. Am. Compl. [Dkt. 18] { 14. Becauss of t
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focus, CEl is particularly interested in poligytiativesthat are considered or approvedthy
Environmental Protection Agency (EPA), ahdegularly seeks public records related to the
EPA’s development of environmental policyo access this inforation,“CEI regularly files,
and will continue to file” disclosure requests with EPA under the Freedom of Irnform#ect
(FOIA), 5 U.S.C. § 5521d.

CEl challenges EPA'’s alleged practice of routinely destroyingagent
messageas violative of the Federal Records Act (FRA), 44 U.S.C. 88 216&q.The Court
will first describethe statutory framework established under FRA, andrinaawthe specific
allegationgnvolvedin this case.

A. Federal RecordsAct

Congressiasenacted various statutory provisions, collectively known as the
Federal RecoslAct, to ensure thaccurate and complete documentatbfederal recordand
to encouragefficient records management practices amongst federal agérgez=4 U.S.C.
§ 2902. To effectuate these purposes, FRA requires “[tlhe head of each Federal agency [to
make and preserve records containing . . . documentation of the organization, functions, policies
decisions, procedures, and essential transactions of the agencyd..§8 3101. Agency heads
also are required testablish and maintaimaactive records management program§ 3102,
and toestablish safeguards against destruction of records that the agency head determines

should be preserveit. § 3105.

! FRA originated withthe 1943 Disposal of Records Act, ch. 192, 57 Stat. 380thenHederal
Records Act 0fl950, ch. 849, 64 Stat. 583Those acts were amended by the Government
Records Disposal Amendments of 1970, 84 Stat. 320, the Federal RecordgeiMeant
Amendments of 1976, 90 Stat. 2723, and the National Archives and Records Administration Act
of 1984, 98 Stat. 2280.



FRA establishes specific tasks for thational Archivist in the records retention
process. First, the statutquires théirchivist to provide guidance and assistanceetefral
agencies to ensussl@uate and proper documentation of the policies and transactions of the
federal governmentld. 8 2904(a). The Archivist is further directed to “promulgate standards,
procedures, and guidelines with respect to records managerdeBt2904(c)(1), and to
“conduct inspections or surveys otthecords and theecords management programs and
practices within and between Federal agencids8 2904(c)(7).

Becuse FRA is primarily directed at the preservatbfederal recordshe crux
of the statutdies in its disposal provisions. Spec#ily, thestatutdimits an agency’s ability to
unilaterally disposef “records,” which are defined as:

[A]ll books, papers, maps, photographs, machine readable

materials, or other documentary materials, regardless of physical

form or characteristics, made or received by an agency of the

United States Government under Federal law or in connection with

the transamon of public business and preserved or appropriate for

preservation by that agency . . . as evidence of the organization,

functions, policies, decisions, procedures, operations, or other

activities of the Government or because of the informational value

of data in them.

Id. § 3301.

A document that qualifies as a federal record may not be discarded except as
provided by statute. Both the Archivist and agency hpadgipate in the initiatlecisionto
preserveor removea federal recordSeed. § 3314 (providing that no federal record may be
“alienated or destroyed” except as provided under the disposal provisions of FRg)arR o
this processanagency typically submits a list of records to the Archivist thatagency

proposedo discard Id. § 3303. If the Archivist agrees that the records lack “sufficient

administrative, legal, research, or other value to warrant their continuedvptese” id.



8 33034, the Archivist may authorize the disposal of records after providing an opgddunit
notice and comment. Upon the Archividiisal approval, the agency is thereafter permitted to
dispose of the records.

However, FRA and regulations promulgated thereunder also prfovities
recurring disposal of cexin categories of record$:or instancethe head of an agenayay
submit to the Archivist “schedules proposing the disposal after the lapse ofesppeifiods of
time of records . . that . . . have accumulated in the custody of the agency or may accumulate
after the submissioaf the schedules and apparently will not . . . have sufficient administrative,
legal, research, or other value to warrant their further preservation by then@ewe.” Id.
8 3303(3). Accordingly, faderal recordeitherare classified as permanent retrwhichmust
be transferred to the National Archives and Records Administration (NARA)ydservation, or
temporary records, which may be destroyed after a specified periodeofSee36 C.F.R.
88 1225.14, 1225.16.

In addition Congress$as established a detailed enforcement scheme to remedy
violations of FRA. The statutemposes notification requirements on the heddsgencieand
the Archivist? and sed forth corrective action to be taken if there is amjawful destruction of
federa records Thehead of an agency

shall notify the Archivist of any actual, impending, or threatened

unlawful removal, defacing, alteration, or destruction of records in

the custody of the agency of which [she] is the head that shall

come to [her] attentionand with the assistance dhe Archivist
shall initiateaction through the Attorney General for the recovery

2 FRA imposes corresponding notification requirements on the Archivisagedcy heasl If

either the Archivist oan agency headecomes aware of the improper destruction of federal
records, he or she must notify the oth&8ee44 U.S.C. 882905(a) & 3106. Because CEI's
Amended Complaint alleges that EPA Administrators failed to notify the Archivigheo
unlawful destruction ofederal records, the Court focuses on the statutory provisions that apply
to the head ofn agency



of records [she] knows or has reason to believe have been

unlawfully removed fromher] agency, or from another Federal

agency whose records have been transferred to [her] legal custody.

Id. 8 3106. If the agency head does not initiate an action within a reasonable time aftgr bein
notified of the unlawful destructioof federal records‘the Archivist shall request the Attorney
General to initaite such an action, and shall notify the Congress when such a request has been
made.” Id. “Notably, the FRA specifies only these enforcement roles and does not provide an
express cause of action for private litigants to redress the unlawful remogainafyaecords.”
Citizens for Responsibility & Ethics in Wash. v. Dep’t of Homeland S2¢.F. Supp. 2d 101,
109 (D.D.C. 2007).

B. FOIA Requests

The instant disputstems from two FOIA requests submitted by @Icertain
text messagesent byformerEPA Assistant Administrator Gina McCarthy and fornastA
Administrator Lisa Jacksoh.While these FOIA requests are not directly at issue here, they
provide useful background ftiis factual dispute and the legal claims asserted against EPA. As
a result, the Court describes the requests in detail below.

In 2013, CEI believed that a senior EPA official had warned Assastant
Administrator McCarthy teefrain fromsending text messages regarding official EPA business
on days when she was scheduled to testify before Congress. Am. Compl.  10. Bhaed on
information, on April 26, 2013, CEI submitted a FOIA reqsestking copies of “all text

messages sent by Assist Administrator . . Gina McCarthy on a mobile telephone provided for

% Gina McCarthy was the former Assistant Administrator for EPA’s Officair and Radiation,
and Lisa Jackson was the Administrator of EPA. In Decewih2012, Lisa Jackson announced
her resignation; she has since been succeeded by Gina McCarthy.



her use by the Agency” on eightesmecificdates from 2009 to 202 Am. Compl.  22.EPA
responded by letter dated May 9, 20d48jch stated that the Agenbtyadreceived the request

and would respond at an unspecified future date. CEI did not receive a substantiveerespons
from EPA within the statutoriwenty-day deadlinesee5 U.S.C. § 552(a)(6)(Al), and filed suit
against EPA on May 29, 201%ee Competitive Enterprise Institute v. EEAv. No. 13-779
(BAH) (D.D.C., filed May 29, 2013) Thereafter, BA provided a “no records” response, stating
that it was unable to locate any text messages responsive to the FOIA.r€ftbenfiled a
stipulation of dismissal without prejudice on September 13, 2013.

CEIl submitted a separate FOIA request to EiRAugust 19, 2013, which
requesteatopies of “all EPArelated text messages sent and/or received by Lisa P. Jackson on
May 27, 2010.> Am. Compl.  27. This FOIA request wadrmftedto includetext messages in
which former EPA Administrator Lisa Jacksceportedly discussed potentigieenjobs
opportunitiesvith an unidentified “cotton absorbent companid § 28 CEllearned othese
text mesage after EPA released a copy of an enraivhich a private citizenecounted that he
or she “had txt'dhis am”with therAdministratorLisa Jackson Compl. [Dkt. 1] 1 26, n.19.

CEl alleges that this text messagther discusses or relatesBBA’s substantive involvement in
the*“cleanup efforts surrounding the Deepwater Horizon drilling platform explosion and oil leak
in the Gulf of Mexico,” and that the cotton absorbent company “sought to promote its
purportedly environmentally-friendly products to the EPA for use in connection with the

cleanup.” Am. Compl. Y 28.

* EPA identified this FOIA request as ER4Q-2013-006005.SeeAm. Compl. § 23.

® EPA identified this FOIA request as ER4#Q-2013-009235.SeeAm. Compl. § 29.



On September 18, 2013, EPA issued a “no records” response to the FOIA request.
Eric E. Wachter, Director of EPA’s Office of the Executive Secretariat, wate t

[n]ot all documents created by government employees are subject

to preservation under the Federal Records Act. As with all

electronic communication, EPA employees are required to

determine whether text messages are record material and to

preserve as appropriate. Indeed, the text messages described in the

example you provided certainly suggest nonrecord material not

subject to the Federal Records Act.
Mot. to Dismiss [Dkt. 10], Ex. 4 (Sept. 18, 200&chter Letter) [Dkt. 1®] at 2

ThereafterEPA receivedadditionalFOIA requestsrom CEI forphone bills
documentinghenAssistant AdministratoGina McCarthy's text messages. In respongbdee
requests, EPA produced documenetgealingthat EPA Administrators sent aneceived
thousands of texhessagesn EPA-issued handheldevices. One such documedtsclosed
“certain metadata showing 5,392 text messages sent or received by Ms. Mdairtg billing
periods from July 2009 to July 2012.” Am. Compl. { 26, n.12.

C. Procedural History

CElfiled its Complainton October 3, 2013, “to enjoin and prevent the destruction
of certain EPA text message transcripts . . . by EPA pursuant to a policyaatidgothat
violates [FOIA] . . . and the [FRA].” Compl. 1 TEI alleges thaEPA officials use text
messaging as an alternative to email, and that both text messages and emaiezuntisrof
EPA’s official functions. Despite these similar functionalities, howev@E| avers that EPA has
adoptedlifferentrecord retentiorpoliciesfor text messages and emails, even though “no
inherent substantive distinction existAm. Compl.{ 7. In essence, CEl alleges that EPA has

an unstated practice of allowing employees to destroy sole copies afgsent or received by

text messageThis allegel practice contravenes EPA’s Interim Records Management Policy,



which provides that users of any transient technologies are “responsibledongitisat [instant
messages] that result in the creation of a federal record are saved for Fededd Reto
purposes.” Mot. to Dismiss, Ex. 3 (Interim Records Management Policy) [Dkt. 10-5] at 3.
Conceding that EPA has some discretion to engage in dogasese analysis of what constitutes
a “record,” CEIl maintains that the Agency is not allowed to “dectappropriate for
preservation an entire seftelectronic . . . documents generated by hagiking officials like
Gina McCarthy over a mutirear period.” Am. Compl.q 8 (internal quotation marks omitted).

Relatedly, CEl alleges that EPA failed to notify the Archieisthe potential loss
or destruction of federal records, as required by FRIAY 12. CEI avers th&PA
Administratorshad knowledge of the destruction of federal records, asttbeythendividuals
primarily responsible for the destructiontekt messagedd. { 11 (“Ms. McCarthy . .was the
official charged with . . . ensuring that recordkeeping laws were compliedamd therefore
presumably was aware of the propriety and implication of destroying thegmés of her own
correspondence.’)d. 112 (“[A]ls Ms. McCarthy was the responsible officer as well as the party
destroying her own correspondence, EPA has been aware of this practeesfal gears
...."). Accordingly, CEI requests that the Court issue 1) a declaratory judgmdaPthéas a
duty to preserve text messages, 2) an injunction against EPA to prevent the continuetlafisposa
all text messagesind 3) a writ of mandamus compelling the Agency to presesrtext message
communications.

EPA moved to dismis€EI's Complainton January 3, 2014, arguing that CEI has

no right to pdicial relieffor its claim thatEPA failed to comply with recoréteeping guidelines

® CEl also requests reasonable attorney feescasts against the United States pursuant to 5
U.S.C. § 552(a)(4)(E). EPA does not move to dismiss this Count of CElI's Complaint, and
accordingy, the Court will not address it in this Opinion.



To the extent CEI's Complaint could be constit as alleging that EPA’s recekdeping
guidelines are arbitrary and capricious, EfAintains that thelaimsmust fail becaus€EI has
not identifiedany specific guidelinefor judicial review. EPA further contends that mandamus
is not warranted orhese facts.

Before the parties completédiefingon EPA’s motion to dismiss, CEl filed a
motion for leave to file an Amended Complai@EI sought leave to amend its Complaint, “in
an abundance of caution,” to clarify that it also challerigea’s alleged noneompliance with
statutory provisions requiring theead of the Agenctp notify the Archivist of any violations of
FRA. Mot. to Amend [Dkt. 13] at 2. EPA’s motion to dismiss was fully briefed on February 27,
2014, before the Court ruled on CEI's motion for leave to file an Amended Complaint. The
Court granted CEI's motion for leave to file on March 14, 2014, and directed that allgpriefin
would be appliedo the Amended ComplainGeeMar. 14, 2014 Order [Dkt. 17] at 2. CEl filed
its Amended Complaint the same day.

1. LEGAL STANDARD

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6)
challenges the adequacy of a complaint on its face, testing whether afflamtiroperly stated
a claim. A complaint musbe sufficiento “give the defendant fair notice of what the . . . claim
is and the grounds upon which it rest&&ll Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)

(internal citation and quotation marks omitted). Although a complaint need not icdtadied

" CEl filed a Notice of Subsequent Factual Development on June 30, 2014, which highlighted
recent articles in which Administrator McCarthy allegedly “admitted that weldted emails

may have been illegally discarded” in response to questioning from the Howessight
Committee. SeeNotice of Subsequent Development [Dkt. 19] at 1. Because the instant motion
challenges the sufficiency of CEl's Complaint and because the underlying trdtie afted
articles is not judicially noticeable materisgeFed. R. Evid. 201(b), the Court will not consider
these “subsequent factual developments” on the pending motion to dismiss.



factual allegations, a plaifft s obligation to provide the grounfis its entitlement to relief
“requires more than labels and conclusions, and a formulaic recitation oéthengs of a cause
of action will not do.” Id. The facts alleged “must be enough to raise a right to relief above the
speculative level.”ld. To survive a motion to dismiss under Rule 12(h}@6&omplaint must
contain sufficient factual matter, accepted as true, to state a claim for rafief thlausible on
its face.” 1d. at 570. Acourt must treat the complaistfactual allegations as true, “even if
doubtful in fact.” Id. at 555. But a court need not accept as true legal conclusions set forth in a
complaint. Ashcroft v. Igbgl556 U.S. 662, 678 (2009). “The plausibility standard is not akin to
a ‘probability requirement,’ but it asks for more than a sheer possibility thé¢rdaat has
acted unlawfully.” 1d.

In deciding a motion under Rule 12(b)(6), a court may consider the facts alleged
in the complaint, documents attached to the complaint as exhibits or incorporateddrncesfe
and matters about which the court may take judicial no#dse & Svoboda, Inc. v. Chas08
F.3d 1052, 1059 (D.C. Cir. 2007YVhen a document is referenced in a complaint and is central
to a plaintiff's claim, the court may consider the document without convertingahemto
dismiss into one for summary judgmeManover v. ldntman 77 F. Supp. 2d 91, 98 (D.D.C.
1999).

[11. ANALYSIS

EPA challenges the legal sufficiency of CEl's allegations under FRA4, the
Administrative Procedure A¢APA), 5 U.S.C. § 706, and the Mandamus Act, 28 U.S.C. § 1361.
In opposition, CEleassertds right to relief forcertain APA and FRA claims, but omits any

discussion ofheotheralleged statutory bases for relidfor the reasons set forth below, the

10



Court will grant EPA’s motion to dismiss, except for @h@m arising under the A®andCEl’s
request for mandamus relief
A. Federal RecordsAct

CEl alleges that EPA has engaged in a “pattern, practice, and ongoing policy of
destroying, . . . not preserving, and/or allowing . . . emplegesespondent[s] to unilaterally
destroy the Agency’s sole copy of a class of recoids,text messages. Am. Compl. § 42.

CEI contends that this practice violates FRAd requests@eclaratory judgment that EPA has
duty to preserve text messages transmitted on EPA devicethaaitP Aviolatedthat duty by
destroying text message recard3Elalsorequests injunctive relief to prevent the continued
destruction ohnytext messages qualifyirap federal recorddE£PA moves to dismiss all claims
under FRA on the ground that the fedeeslardkeeping statutdoes not provide a private right
of action.

In Kissinger v. Reporters Committee for Freedom of the PteesSupreme Court
explained thaFRA establishes only one remefty the improper removal of a “record” from the
agency: “Thenead of the agency is required to notify the Attorney General jEhe]
determines or ‘has reason to believe’ that records have been improperly reroavdaefr
agency.” 445 U.S. 136, 148 (1980) (quotiky U.S.C. 8 3106). Based on this enforcement
scheme, the Supreme Court held that FRA does not include an express or implied ghtafe ri
action. Id. This precedent is clear thaivate litigants cannot state a claim for legal relief under

FRA.

® The Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331, as thissessarater
federal law. Venue is proper under 28 U.S.C. 8§ 1391(e)(1) because EPA is an aigémcy
United Statesand a substantial part of the events or omissioumgyirise to CEl's claims
occurred in the District of Columhia

11



CEl's allegationsunder FRAfall squarely withinKissingefs prohibition CEI
alleges that EPA Administrators have not complied with FRA’s enforcemenhschs they
have failed to notify the Archivist of continued record-keepindations of the statuteSee
Am. Compl. 1 68 (“The knowledge on the part of the Administrator triggered the obligation
under [FRA] to notify the Archivist of the United States and the Attorney Geme@ider to
recover those records destroyed But CEIl cannot state a claim under FRA for an agé&nc
records destruction decisioosits compliance with FRA’s enforcement scherlgssinger 445
U.S. at 148see alscArmstrong v. Bush (Armstrong B24 F.2d 282, 2934 (D.C. Cir. 1991)
(instructing that “gency personnel, not the court, will actyalkecide whether specific
documents . . . constituteecords™ and can be destroyed consistent with [FRBecause that is
precisely what CEIl alleges hetbeCourt will dismiss alclaimsunder FRA as beyond the
scope ofudicial review?

B. Administrative Procedure Act

In the alternative, CEI alleges that EPA’sttaction of text messages is arbitrary
and capriciouggency actiomnder the APA. For its pafEPA challenges CEI's right to judicial
review under the APA as well, maintaining that a pavaaintiff may only seek judicial review
as to whether an agencytemal recordkeeping guidelines comply with FRA.

In Armstrong | the D.C. Circuit distinguished between APA review of an
agency'’s recorgkeeping guidelines and specific challenges tagancy’s disposal
determinations. 924 F.2d at 29While the Circuit held that judicial review extends to the
former, it emphasized that judicial revielwes not apply to the lattbecause it would “clearly

contravene [FRA'’s] system of administrativéf@cement to authorize private litigants to invoke

® To the extent CEIl requests review BIPA’s recordkeeping guidelines rather than its actual
records disposal decisions, the Court adéstb®se allegations belowseenfra, Section IIIB.

12



federal courts to prevent an agency official from improperly destroyingnooving records.”
Id. at 294. ThusArmstrong Idistinguished betwearviewable challenges to an agency’s
recordkeeping guidelines under the APA, amtteviewable challenges to the agency’s-ttay
day implementation of its guidelines.

This legaldistinction does not warraotirsory dismissal of CEl's claim&he
Amended Complairalleges that “EPA’pattern, practice, and ongoing policy destroying . .
the Agency'’s sole copy of a class of recordsviolatesthe Federal Records Act....” Am.
Compl. 1 42 (emphasis added). CEIl also seeks a court order re@iRig diclose “how it
came to design and implemensystenwhereby absolutely no record of this class of
correspondence is preservedd. 1 54(emphasis added)Thus,CEl allegeshat EPAhas
implementedan unstategolicy by which senioistaff are allowed taestroyall text messages,
including federal records. Put differently, CEIl avers thate the Interim Records Management
Policy is EPA’sofficial andpublished guidance, the Agenagtuallyhasa concealed policy that
controls its records retentiganocesdor text messagesrlherefore theCourtis called todecide
whether or noAPA reviewis limited to an agency'’s official recotkeeping plicies, orwhether
reviewextends to unstated policies thauideanagency’sactualdecisions.

CEl allegeghat EPA could not possibhave appliedts public record<eeping
policy and yet destroyed over 5,000 text messages. To the co@Edrgrgues thadEPA must
havedetermined that this quantum of communicationsstituted'nonrecords” accordingp a
pdlicy concealed fronpublic view. To support its allegatiqrnSEI relies on case law under Title
VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2008keseq. and the civil rights statute, 42
U.S.C. § 1983, which recognize that an agenagtsialpolicies may differ fronthose touted in

its published guidance. Opp’n [Dkt. 14{ 2 (citingParker v. District of Columbia850 F.2d

13



708 (D.C. Cir. 1988)t.owery v. Circuit City Store06 F.3d 431, 446 {4 Cir. 2000); other
citations omittell EPA contends that tlie factopolicy challengedy CEIl isnothing more
thana collection ofdestruction determinations made®BiyA Administrators. EPAherefore
argues that CEeeks “to obtain review [of] the EPA Administrator’s particular actigns b
bootstrapping this compliandesed claim into a guidelindmsed claim.” Reply [Dkt. 14] at 4.
Thecases cited by CElemonstrate the weakness of its positi&R.A forcefully
arguedhatTitle VIl and Section 1983 ases require a broaefinition of a“policy” because
courts are required tassess the agerisynderlyingcompliancean specific factual contexts
SeeReply at 5 n.2. By contragtRA prohibitsanyjudicial assessment of agency compliante
specific factual contextsy establishing a detaileghforcement schenfer alleged violations.
The Court agrees. Given the circumscribed nature of judicial review undempFRa#te
plaintiffs cannot rely othe APAto challengevhat they are expressly prohibited from
challenging undeFRA, i.e., an agency’s substantive decisions to destroy or retain records.
CEl cannot challenge EPA’s decision to destiext messagédsy castingits
claim as a challenge to dlusory recordkeepingpolicy. While the form of CEl's claim sounds
in a cognizabl&PA claim, the substance of its allegations consstatehallenge to EPA’s
records disposal decisionSeeAm. Compl. § 3 (“Defendant EPA has not provided any of the
records responsive to either FOIA request. Instead, it has declared ‘no rexistdg€sponsive
to either request, because the Agency employees have destroyed themd. .| 5);[T]he
texts, which like email are ‘created’ when sent or received, were destroyed BY;E®A. 6
(“[U]Inlike email[,] none of the thousands of text mages plaintiff requested were in fact
preserved, despite many having a facial relationship to EPA’s work . . . .”).oMore€CEl's

allegations would require the Court to employ an assumption that federal govedfiicexis

14



actedin bad faithj.e., in contravention of their stated policies and guidance. The D.C. Circuit
requires courts to apply tloppositepresumption, namely, that government officials discharge
their duties in good faithSee Comcast Corp. v. FCB26 F.3d 763, 769 n.2 (D.C. Cir. 2008)
(citing Thomas v. Bake®25 F.2d 1523, 1525 (D.C. Cir. 1991)). CEI does not allege facts
sufficient to depart from that presumption, as it hasatleged anyspecific incidents in which
EPA Administratorspurposefully evadedgencyduties under FRATherefore consideringhe
substance of CEl’s allegations, the Court will dismissARp claimbased on EPA’s unstated
and unverifiedecordkeeping policiedor the removal ofext messages

CEl alsoallegesthat EPA Administrators had “actual knowledge of the
destruction of the federal records . . . since the previous and current Administrator wbéd dire
and carried out the deletion of those records,” Am. Compl. 1 67, and the Administratorseherefor
had a duty to notify the Archivist and the Attorney Gahef the statutory violatian
Administrators Jackson and Administrator McCarthy did not notify the ArchivisteoAttorney
Generalof any possible FRA violation. Thus, CEI contends that EPA’s “failure . . . to take
remedial action . . . despite clear statutory mandates is actionable under theldAFA70.

Armstrong lis controlling here. That decision by the D.C. Circuit explained that
while judicial review is precluded under FRA, “it would not be inconsistent Kugkingeror the
FRA to permit judicial reviejunder the APAor] the agency head’s or Archivist’s refusal to
seek the initiation of an enforcement action by the Attorney Genekatistrong ) 924 F.2d &
295. Instead, the Cirdunoted thatjudicial review of the agency head’s and Archivist’s failure
to take enforcement action reinforces the FRA scheme by ensuring that thesadtnie
enforcement and congressional oversight provisions will operate as Comigesied.” [d. The

D.C. Circuit alsacited FRA provisions which leftrio discretion to determine which cases to

15



pursue,”id. (emphasis in original), and therefore found that claims allegingcapmpliance with
FRA'’s enforcement scheme were actionable under the AFA .adequately alleges that EPA
“fail[ed] to take action in compliance with the [FRARM. Compl. § 71, and seeks to compel
the Agency to comply with its statutory mandaERA responds that not all text messages
necessarily constitute federal records, tmeteforeCEl has failedo state a clainfor failure to
notify the Archivist But it is implausible thaEPA Administrators would ndtave suspecteitie
destruction ohinyfederal recordwith theremoval of over 5,008.gencytext messages
BecauseCEl is entitled tothe benefit of all reasonable inferences on a motion to disseiss,
Aktieselskabet AF 21. Nov. 2001 v. Fame Jeans326.F.3d 8, 15 (D.C. Cir. 200&}EI has
adequately allegetthatEPA failed tonotify the Archivist. EPAalsocontends that, “even if
certain text messages. constitut¢d] federal records,” the Agey was under no obligation to
notify the Archivist because “the destruction of those messages would not have bedul ifnla
the. . .employee properly preserved tiext message in another formaReply at 6 But again,
this argumenessentially requieCEIl to prove the meritsf its claimon a motion to dismiss.
EPA’s arguments require more demanding scrutiny thannsntadat this stage in the
proceedings Accordingly, theCourt will deny EPA’s motion with respect to CElI's APA claim
based on the Agency’s alleged nmompliance with FRA’s enforcement scheme.

C. FOIA

CEl alleges that EPA has unlawfully destroyed text messagesuant to a

policy and practicéhat violates,inter alia, “the Freedom of Information Act....” Am.
Compl. 1 1. Moreover, CEI contends that EPA’s redaeping practices “illegally den[y] the
public access to records covered by the Freedom of InformationiécY,42, and invokes the

Court’s “equitable powers to enforce the provisions of the FOIA . . . [and] bar futureonslati

16



that are likely to occur,id. 1 56. While the matter is not entirely free from doubt, CEI's
Complaint could broadly be construed asinga claim under FOIASee Aktieselskabet AF 21.
Nov. 2001525 F.3dat 15(“In deciding a 12(b)(6) motion, a court construes the complaint
liberally in the plaintiff's favor . . . with the benefit of all reasonable infeesrderived from the
facts dleged.” (internal citations and alterations omitted)).

To the extent CEhas, in fact, allegethat EPA violated FOIA by destroying
certaintext messages, EPA moves to disntineg claim It argues that CEI cannot state a claim
under FOIA because that statute only speaks to disclosure, not the underlyindkesgond-
practices that preserve documents for disclosure. EPA further notes tHea<Oftit alleged that
EPA took any unlawful action with respect to the underlying FOIA requestrdingly, the
Agency seeks dismissal of all pot@htlaims under FOIA

Kissingerdistinguished an agency’s duties under FRA and FOIA, holtiatg
“[t]he [Freedom of Information Act] does not obligate agencies to creattan documents; it
only obligates them to provide access to those which it in fact has created and retédrted.”
U.S. at 152.Therefore, ithas beemsettledthat “only the Federal Records Act, and not the FOIA,
requires an agency to actually create records, even though the agenagsgsdado so deprives
the public of information which might have otherwise been available tédt. Because FOIA
only addresses an agencglisclosurerequirementsnd notits record-keepingobligations, CEl
cannot state a claim for the unlawful destiatiof records under FOIA.

In any event, CEl does not oppdsA’s argumentegarding the inapplicability
of FOIA tothis dispute. CEl thereforehasabandoned and waivékis claim. See, e.g., CSX
Transp., Inc. v. Commercial Union Ins., C82 F.3d 478, 482—83 (D.C. Cir. 1998pnes v. Air

Line Pilots Ass'n713 F. Supp. 2d 29, 39 (D.D.C. 201Bppkins v. Women'’s Div., Gen. Bd. of
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Global Ministries 238 F. Supp. 2d 174, 178 (D.D.C. 2002) (“It is well understood in this Circuit
that when a plaintiff files an opposition taretion to dismissaddressing only certain arguments
raised by the defendant, a court may treat those arguments that the plaedifiofaddress as
conceded.”).The Court will dismiss any of CElistendedrOIA claims.
D. Mandamus

Finally, CEI requests a writ of mandamus to compel EPA to preserve any text
messageselated to the Agency’s functionsyucture or substantive decision-makin€El
avers that it has a clear right to relief under FRA, EPA has a cleatodugserve its text
messages under FRA, and there is no other adequate réean&iBA’s alleged violationsin
opposition, EPA contends that CEIl has not adequately alleged the required efements
mandamus reliehndhas offeredho compelling facts to justify this extraordinary remedy.

While CEI requests a “writ of mandamus,” the Court broadly construes this
request as one for mandamus-type relief, as the writ of mandamus was abolisleedistrict
courts by Federal Rule of Civil Procedure &eefFed. R. Civ. P. 81(b) (“The writs of scire
facias and mandamus are abolished. Relief previously available through tlydye otztained
by appropriate action or motion under these rules.”). Thus, the Court construes|@ilss
limited tothe Mandamus Act, 28 U.S.C. § 1361, which confers jurisdiction on the district courts
over actions “in the nature of mandamus to compel an officer or employee of the Uaitsd S
or an agency thereof to perform a duty owed to the plaintiff.”

“Jurisdiction over actions in the nature of mandamus under § 1361, like
jurisdiction over the now-abolished petitions for writs of mandamus, is strictlyneatif In re
Cheney406 F.3d 723, 729 (D.C. Cir. 200@)ternal quotation marks omittedYhe “remedy

of mandamus is a drastic one, to be invoked only in extraordinary circumstarféeser v.
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Barnhart 292 F.3d 781, 784 (D.C. Cir. 2002) (quotiitied Chem. Corp. v. Daiflon, Inc449
U.S. 33, 34 (1980)). As a result, “those invoking the court’s mandamus jurisdiction must have a
clear and indisputable right to relief; and even if the plaintiff overcomeseaiéthurdles,
whether mandamus relief should issue is discretiondryré Cheney406 F.3d at 72@nternal
guotation marks omitted).

Despite the stringent limitathe on mandamus religf,El has adequatghlleged
an underlying violation of thAPA. CEI's Amended Complaint also alleges a right to
mandamus relief for its statutory claimSeeAm. Compl. § 61 (“Plaintiff has a clear right to
relief undedawssuch aghe Federal Records Act . . . . (emphasis added)). Therefore, it cannot
be saidat the pleading stagbat CEI has no clear right to relief anyof its claims. Because
mandamus ultimately will be tieid the merits of CEB allegationsthe Courtwill not dismiss
CEl's requested relief The clarity of CEI's right to relief and the determination of whether
mandamus is justifiedrequestions best reserved for an evaluatiothermerits. Accordingly,
the Court willdenyEPA’s motion with espect to CEI's requekir mandamus relief.

V. CONCLUSION

For the reasons set forth above, the Court will grant in part and deny in part
EPA’s motion to dismiss. The motion will be granted with respect to claims arisingkiRde
and FOIA, andhe APA claimbased ofePA’s unpublished and unverifie@cordkeeping
policies However, the motion wilbedenied with respect to thPA claimfor EPA’s alleged
failure to comply with FRAs enforcement schenadCEl's request for mandamus relief
memorializing Ordeaccompanies this Opinion.

Date September 4, 2014 /sl

ROSEMARY M. COLLYER
United States District Judge
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