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,UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DANY ROJASVEGA,
Plaintiff,
V. : Civil Action No. 13-1540 (ABJ)

UNITED STATES CITIZENSHIP &
IMMIGRATION SERVICE, et al,

Defendants.

MEMORANDUM OPINION

Plaintiff filed this action under the Freedom of Information Act (“FOIAS®e5 U.S.C. §
552 This matterns before theCourt on Defendants’ Renewed Motion for Summary Judgment
[ECF No. 35] in which U.S. Citizenship and Immigration Services (“USCI& U.S.
Immigration and Customs Enforcement (“ICE}plain their decisions to withhold information
under Exemption3(C) and 7(E)andICE explairs its decision to withhold information under
Exemptions 5 and 6. Plaintiff oppeséhemotion and has filed a crossotion for summary
judgment [ECF No41]. For the reasons discussed beltve, Court will grantiefendants’ motion
and deny plaintiff's cross-motion.
|. BACKGROUND

Plaintiff is “a native and citizen of Costa RicaRojasVega v. Gonzaled54 F. App’x 25,
26 (9th Cir. 2005).It appears that he pled guilty to a drug offense in a California state sge
id., and he subsequently was “charged with removability under section 237(a){20fBt}{e

Immigration and Nationality Act based upon an October 6, 1995, conviction for possession of
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controlled substance parapherndlidn re Dany Alberto RojgVega 2004 WL 1398634, at *1
(B.LA. Mar. 19, 2004) (per curiam$eeFreedom of Infomation Action (“Compl.”) at 3.

Plaintiff states thahe was awaref the potential impact a criminal convictiarould have
on his immigration status, and maisedhis concernwith the court during the October 6, 1995
proceedings.SeeDany Rojas’s Decl. in Opp’n of Def.’s Renewed Mot. for Summ. J. [and] in
Support of Pl.’s CrosMot. for Summ. J(“Pl.’s Decl.”) 1] £2. He “informed the court that [he]
would . . . plea[d] guilty to any charge[ if] no immigration consequences would resulthiom
plea ever.” Id. 2. According to plaintiff, the court adjourned the proceedings allowing the
prosecutor to consult with IN&]. § 3, and when the court reconvened “[o]n that same day,” the
prosecutor stated on the record “that INS . . . acquiesced to plaintiffis[iBrid. 1 4. Thus,
plaintiff claimed, he entered a guilty plea “reluctantly . . . afterassurances thatsmlid plea
bargain was struck with ING[ id., and “that the plea bargain would be honored,”{ 5.
Nevertheless, “[a] August 31, 2001. . INS instituted removal proceedings solely based on the
1995 conviction.”ld. § 7;seeMem. of P. & A. in Support of Pl.’'s Opp’n to Defs.” Mot. for Summ.
J. & Cross-Mot. for Summ. J. (“Pl.’s Opp’n”) aff2.

The operative FOIA request in this case wabmitted toUSCIS’s National Records
Center (“NRC")in May 2012(case numbeNRC2012052309) SeeMem. of P. & A. in Support
of (1) Defs.” Mot. to Dismiss or, in the Alternative, for Summ J. and (2) Opp’n toNrbtsto
Preserve Documen(®efs.’ First Mem.”), Decl. ofJill A. Eggleston (First Eggleston Decl) 11

7-8. In subsequent correspondence, pifiinarrowed the scope of his requéstinformation

about:
1. The State “change of plea and sentencing proceedings” in
case number M707038
2. The nemos[] bench notes and any and all related

information relating to the October 6, 1995 proceedings.



First Eggleston Decl., Ex. C (Letter to USCIS, NRC, FOIA/PA Office, dated J9n2012) at 1.
NRC staff determined that any records responsive to plaintiff's FOlAestguerelikely to have
beenlocaked in his Alien File (“AFile”), id. T 11,where “[a]ll official records generated or held
by U.S. immigration authorities pertaining to [p]laintiffd.S. immigration transactienshould,
as a matter of course, be consolidatad[,Jl 11 n.3.USCIS identified 542 pages responsive to
plaintiff’ s requestreleased 254 pages in their entirety, released 79 pages in part, and withheld
21 pages in fullld. T 17; see id, Ex. H (Letter to plaintiff from Jill A. Egglestoirector, FOIA
Operations, NRCUSCIS, dated September 19, 2012). “The . . . undisclosed information was
withheld pursuant to [Exemptions 7(C) and 7(E)ld’Y 17. Thesearch of plaintiff's AFile did
notlocatetranscripts or any other information pertainingtatecourt proceedings on October 6,
1995. Id. 1 13;see id 1 10 n.2

USCIS staff located records originating at ICE while reviewing plaintiff&ila, and
referred388 pages of record® ICE for its direct response to plaintiffd. § 16 seeid., Ex. G
(Memorandum to Freedom of Information Act Office,EICfrom Jill A. Eggleston dated
September 19, 2012). ICE received only 379 pages, howees.’ First Mem., Decl. of Catrina
Pavlik-Keenan (“Pavlikkeenan Decl.”f[ 56. Of these 379 pages, ICE released 71 pages in full,
released 252 pages in part, and withheld 56 pages in full. Mem. of P. & A. in Support of Defs.’

Renewed Mot. for Summ. J. (“Defs.” Second Mem.”), Decl. of Fernando Piniero (‘& Del.”)

1 Plaintiff had been notified “previously . . . that thgMile did not include a verbatim copy of

the proceedings for Case No. M707038/VF0173, nor any indication which INS attorneys may have
been contacted byetDistrict Attorney’s [O]ffice on October 6, 1995, nor any interview notes or
memos within Plaintiff’'s specifiedate range.” First Eggleston Decl. § $8g id, Ex. F (letters

to plaintiff dated July 23, 2003 and June 17, 2009).
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1 12. “ICE withheld portions of the documents under . . . Exemptions 5, 6, 7(C), ahdl 7(E)
Pavlik-Keenan Decl. { 8.

Plaintiff believes that transcripts of tli@ctober 6, 199%lea proceedings were in the
possession ofNS, seePl.’s Decl. § 7, and that, in violation tfe FOIA, neither INS nor its
successor agencies (USCIS and ICE) rekbtsetranscripts to himSeeCompl. 5, 7.

[I. DISCUSSION
A. Summary Judgment in a FOIA Case

“FOIA cases are typically and appropriately decided on motiorsufomaryjudgment.”
Moore v. Bush601 F. Supp. 2d 6, 12 (D.D.C. 2009). On a motiorstonmaryjudgment the
Court generally “must view the evidence in the light most favorable to the nonmovingdraw
all reasonable inferences in his favor, and eschew making credibility deteomsnar weighing
the evidence.”Montgomery v. Chg®b46F.3d 703, 706 (D.CCir. 2008);see alscAnderson v.
Liberty Lobby, Ing 477 U.S. 242, 2448 (1986). Ordinarily, where the agency moves for
summaryjudgment, the agenayust identify materials in the record to demonstrate the absence
of any genuine issue of material fa@eeFed.R. Civ. P. 56(c)(1). Plaintiff as the nonmoving
partythenmust point to secific facts in the record to show that there remains a genuine issue that
is suitable for trial.SeeCelotex Corp. v. Catretd77 U.S. 317, 324 (1986But where, in &0IA
case, plaintiff has not provided evidence that an agency acted in bad faith, t‘aneguaward
summay judgmentsolely on the basis of information provided by the agency in declarations,”
Moore 601 F Supp. & at 12, provided that theedarations are not “conclusqmyerely reciting
statutory standards, or . taovague or sweeping.King v. US.Dep't of Justice830 F.2d 210,

219 (D.C.Cir. 1987)(footnote omittedl



B. Exemptions

The Court concluded that the USCIS conducted a reasonable search for records responsive
to plaintiff's requesiand grantediefendants’ first motion for summary judgmemtpart on this
basis. However, becauseither USCIS nor ICE explained its reliance on the claimed FOIA
exemptions the Court denied its motion in pdrt The Courtnow addresses each claimed
exemption in turn.
1. Exemption 5

Exemption 5 protects from disclosure “ingency or intraagencymemorand|[a] or letters
which would not be available by law to a party other than an agency inidihgeith the agency.”
5 U.S.C. 8§ 552(b)(5). “[T]he parameters of Exemption 5 are determined by reféoetiue
protections available to litigants in civil discovery; if material is not available ilodesy, it may
be withheld from FOIA requestersBurka v.U.S.Dep’t of Health & Human Serys37 F.3d 508,
516 (D.C. Cir. 1996) (internal quotation marks omitt&l)RBv. Sears, Roebuck & Cal21 U.S.
132, 148 (1975).
Deliberative Process Privilege

The deliberative process privilege “shields only government ‘materialshwdre both
predecisional and deliberative.Tax Analysts VRS 117 F.3d 607, 616 (D.C. Cir. 1997) (quoting
Wolfe v.Dep’t of Health & Human Serys839 F.2d 768, 774 (D.C. Cir. 1988) (en banc)). To
show that a document is predecisional, the agency need not identify a spedifiagénay
decision; it is sufficient to establish “what deliberative process is involnedthe role played by

the documents at issue in the course of that procéssggestad v. L$.Dep’t of Justice182 F.

2 The Court neither revisits the adequacy of the USCIS’s search nor address§spla

challenges to the search, such as his assertions of “bad $aiéhgenerallyl.’s Opp’'n 1 21-25,
all of which pertain to the scope and results of the search.
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Supp. 2d 1, 7 (D.D.C. 2000) (quotifgpastal States Gas Corp. v. Dep’t of Enegi/7 F.2d 854,
868 (D.C. Cir. 1980)) A document is eliberative” if it “makes recommendations or expresses
opinions on legal or policy mattersVaughn v. Rose®23 F.2d 1136, 1143-44 (D.C. Cir. 1975).
Attorney Work Product Privilege

The attorney work product privilege protects material gathered antbnanda prepared
by an attorney in anticipation of litigatiorsee Hickman v. Tayloi829 U.S. 495. 5121 (1947).
Records may be withheld as attorney work product if they contain the “mergeg¢ssions,
conclusions, opinions or legal theories of an attorney” and were “prepared in aioticipa
litigation.” Fed. R. Civ. P. 26(b)(3kee Miller v. US.Dep't of Justice562 F. Supp. 2d 82, 115
(D.D.C. 2008) (concluding that documents which “reflect such matters as trial pi@patal
strategy, iterpretation, personal evaluations and opinions pertinent to [plaintffiejnal casé
qualify as attorney work product under ExemptionHigggestad182 F. Supp. 2d at 8 (stating
that the attorney work product privilege “covers factual materials prdpa anticipation of
litigation, as well as mental impressions, conclusions, opinions, and legal theoNeserials
may be withheld under Exemption 5 under both the deliberative process privilege ataf iy at
work product privilege.See, e.gMiller, 562 F. Supp. 2dt 114-15;Heggestad182 F. Supp. 2d
at 812.

Here, “ICE applied [Exemption 5] to protect from disclosure attorney \wpooluct,
attorney notes and attornelfent communications.” Piniero Decl. I 15. It withheld “records
compiled by an attorney assigned to an alien’s immigration case [which] include[d] haadwr
attorney notes|,] correspondence regarding hearings, testimony andy&rgseg made in
contemplation of litigation” on the ground that “[r]lelease of deliberative notes couldnunde

attorney litigation strategy.’ld. § 16. In addition, ICE withheldttorney-client communications,



including “emails related to hearings, testimony, legal analysis and litigatadagty” as well as
“correspondence containing legaliestions presented, challenges, and proposed government
responses.’ld.  17. The declarant explained that release of these memonatezand emails
“could chill future free communication and deliberation between attorneyg\WICE]” andinter-
agency communication “between the attorneys representing federal ageinaibswithin ICE

and involvingcounsel at the Departments of Homeland Security and Jugdice.

Plaintiff responds by notinthat hisFOIA “request involves a plea bargain, Pl.’s Opp’'n at
15, whichhe characterizes a®ntractual in naturesee id at 21. He posits thatn light of ICE’s
purported admission]that said emails, memorandums [sic], lettapbtes[and] communications
did relate to the 1995 conviction pursuao [plaintiff’ s] plea bargaip]” id., the information
“defendants have [withheld] under [Exemption 5] . . . is discoverable under FQIA,”

Plaintiff also attacks ICE’'seliance on the deliberative process privilege. For example, he
challengedCE’s assertion ofhe deliberative process privilege to protect a-sage document
containing “an email chain between [a] Department of Justice attorney artddiCEtorney and
other ICE employegsPiniero Decl., Vaughn Index at 23, arguing that these communications are
postdecisional, not prelecisional’ Pl’s Opp’n at 17. Implaintiff's scenario, the “decisiah
would have been the plea bargain struck in 1898 the alleged breach of the plea bargain on
August 31, 200Ivhen removal proceedings commencsalfecords generated after August 31,
2001 would not fall within the scope of Exemption 5.

It is true thathe declaration and Vaughn Index merely hint @y eonnection between the
information withheld and garticular agency decisionBut even if the deliberative process
privilege desnot apply, it is apparent that the same information is protected under the attorney

work product privilege. For example, the events giving risecéotain inter-agency



communications pertained to the government’s positions with regard to plaimtiffiggration
proceedingsseePiniero Decl., Vaughn Index at 6, -24, 29, and his habeas petitiage id,
Vaughn Index at 22Among the information withheld are a “trial attorney’s-pesaringnotes in
preparation for trialfhis] impression of the proceedings of the merits hearing, possible questions
to ask witnesses and [his] thoughts regarding the evidence presented.” PaaleMeldghn Index
at 6. Also withheld are an ICE attorney’s handwritten notgs, Vaughn Index at 23,
correspondence regardingigation strategy,id., Vaughn Index at 25)recommendations
regarding [plaintiff] and his petition for habeas corpus, as well & it@nigration litigation
strategy.” 1d., Vaughn Index at 22. The information described in ICE’s supporting declaration
and Vaughn index is precisely the sort of information Exemption 5 is designed ¢otpidte
Court therefore concludes that ICE properly withheld information under Exemption 5.
2. Exemption 6

Exemption 6 protects “personnel and medical files and gifiiléa the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” 5 ILBS82(b)(6).Any
information that “applies to a particular individual” qualifies for consideration rurllis
exemption. U.S. Dep'’t of State v. Washington Post,@&6 U.S. 595, 602 (19823ccord New
York Times Co. v. NASA20 F.2d 1002, 1005 (D.C. Cir. 1990) (en banHere, ICE applies
Exemption 6 “to protect from disclosure the names, signatures, initials, persoeadal
identifying numbers, telephoneumbersand email addresses [tiNS and]ICE[] attorneys, other
government employegk and personal identifying information of third parties to include the
names, addresses, phone numbers, birth dates, and identifying statementCithredords.”
Piniero Decl. § 19. Plaintiff does not challenge ICE’s reliance on Exemption 6, andh&s to t

ground for withholding information, the Court will grant thefendants’ motion as concedeétkee,



e.g., Brillhart v.FBI, 869 F. Supp. 2d 12, 1®.D.C. 2012) (granting summary judgment to
defendant on claimed exemptions where “[p]laintiff does not challenge, and thus &ncede
defendant’s properly documented reasons for redacting information . . . under FOIApEDes
3, 6, 7(C) and 7(E)'Y.
3. Exemption 7
a. Law Enforcement Records

Exemption 7 protects from disclosure “records or information compiled for law
enforcement purposes,” but only to the extent that disclosure of such records would cause an
enumerated harmSee5 U.S.C. 8§ 552(b)X); FBI v. Abramson456 U.S. 615, 622 (1982)To
show that the disputed documents were compiled for law enforcement purposegertbg][aeed
only establish a rational nexus between the investigation and one of the agemeyifol@ement
duties and a connection between an individual or incident and a possible security risk onviolati
of federal law.” Blackwell v. BI, 646 F.3d 37, 40 (D.C. Cir. 2011) (internal quotation marks and
citations omitted).

All of the records deemed responsive to pl#iatFOIA request were located in his-A
File, that is, “the official government recorddf plaintiff's “pass[age]through the U.S.
immigration and inspection process.” First Eggleston Decl. 1 11 n.3. “Although US@IS is
official custodian of all AFiles,” the files “are shared withJE] and U.S. Customs and Border
Protection, all of which create and contribute documentsfdes:” Id. ICE is described as “the

largest investigative arm ¢the U.S. Department of Homeland Securéyld the second rigest

3 Even if plaintiff had not conceded the matter, the Court finds that ICE propehlyeldtthis
third-party information. Based on the Court’s review of ICE’s Vaughn Index, Exemp§tiis
invoked in conjunction with Exemption 7(C) in each instance, and for the reasons discussed below,
this same information is protected under Exemption.788eSimon v. Dep’t of Justic®80 F.2d

782, 785 (D.C. Cir. 1994).



federal law enforcement force in the nation.” Piniero Decl. { 21. Its agentsngpidyees
“prepared and compiled detention[] and removal records memorializing the stepsnake
removal proceedings of the Plaintiff . . . for the law enforcement purpose of deterdticenzoval
of criminal aliens.” Id.

Plaintiff argues that USCIS and ICE “have ‘mixed’ function[s], encompgsboth
administrative and law enforcement functions.” Pl.’s Opp’n at 23. He as$isattdhe relevant
records camelmut because of “the breach of promise dating back [to] August 2001,” and that this
alleged “illegal activity by ICE cannot . . . constitute ‘law enforcerfenpurposes of Exemption
7.” Id. Plaintiff fails to supporttiese assertionsith any evidence in the record of this case, and
thus doesot rebut ICE’s showing that the relevant records “were compiled for the . . . purpose of
detention and removal of criminal aliens.” Piniero Decl. § 21. As have oseers.g., Gosen v.
U.S. Citizenship & Immigration Serys’5 F. Supp. 3@79, 288 (D.D.C. 201} (recognizing
records concerning the enforcement of a statute or regulation within US(Ci8rity, whether
for adjudication or enforcement, as law enforcement records for purposes of ExeR)pthis
Courtconcludes that the responsive records, all of which are maintained in plakifle, were
compiled for law enforcement purposes. But that is only part of the inquiry.

b. Exemption 7(C)

Exemption 7(C) protects from disclosurdormation foundin law enforcement records
that “could reasonably be expected to constitute an unwarranted invasion of personal’ pivac
U.S.C. 8§ 552 (b)(7)(C). In determining whether this exemption applies to particatarial, the
Court must balance the interest in privacy of individuals mentioned in the recordst dga
public interest in disclosureSee Am. Civil Liberties Union v. U.S. Dep't of Justésh F.3d 1, 6

(D.C. Cir. 2011) (“In deciding whether the release of particular information itgest an
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unwarranted invasion of privacy under Exemption 7(C), we must balance the public imterest
disclosure against the [privacy] interest Congress intended the Exemptiatdct.py (internal
guotation marks and citation omitte@yssman v. U.S. Marshals SeA24 F.3d 1106, 1115 (D.C.
Cir. 2007). The privacy interest at stake belongs to the individual, not the governnray, sge
U.S. Dep't of Justice v. Reporters Comm. for Freedom of the, P&34J.S. 749, 763-65 (1989),
and “individuals have a strong interest in not being associated unwarrantedlifegiga @riminal
activity.” Stern v. BIl, 737 F.2d 84, 992 (D.C. Cir. 1984). The D.C. Circuit has held
“categorically that, unless access to the names and addresses of privadeatglappearing in
files within the ambit of Exemption 7(C) is necessary in order to confirm orerefunpelling
evidence that the agency is engaged in illegal activity, such information ispexXsym
disclosure.” SafeCard Servs., Inc. VES, 926 F.2d 1197, 1206 (D.C. Cir. 1991).

USCIS withholds under Exemption 7(Gpformation relating to thireparty individuals”
such as “names, addresses, identification numbers, telephone numbers, fax nandjess;ious
other [information]that [is] considered personal.”Defs.” RenewedMem., Decl. of Jill A.
Eggleston (“Second Eggleston D&cH 12. For example, USCIS withholds from an Immigration
Detainer “the names, direct phone numbers, and fax numbers of the INS Recordsa@@stddi
INS Immigration Agent [who] handled [p]laintiff's case.” Second Eggleston Decl., Vaughn Index
at 2 (Bates Number 57). Similarly, ICE “withhold[s] the phone numbers, emadsssdy;, names,
signatures, and initials of . . . INS agents and officers, ICE agents facersy attorneys
government personnel, alien and third party individuals.” Piniero Decl. f@3example, ICE
redacts “the names, email addresses and phone numbers of INS Agents, ICE Aggartatibn
Officers, governmental attorneys and governmemployees who performed administrative,

clerical, or support functions in requesting, signing or approving documentsneantaithin
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Plaintiff's Alien File.” Id. It also redacts “the names and phone numbers of QffifeChief
Counsel employees araihployees of [the] State of California Department of Corrections who
performed administrative, clerical support or legal actiomg.  24.

Although plaintiff challenges defendants’ assertion that tHélérecords were compiled
for law enforcement pposesseePl.’s Opp’n at 2122, he does not oppose defendants’ decision
to redact identifying information about the third parties mentioned in the respoesores. As
to this ground for withholding information, the Court will grant the defendants’ motion as
conceded.See, e.g., Neuman v. United Sta#s F. Supp. 3d 416, 423 (D.D.C. 2014).But
even ifplaintiff had not conceded the matter, the Court finds that, basgefemdantssupporting
declaratios, the decision to withhold th third-party information is proper.See, e.gHiggins v.

U.S. Dep’t of Justice919 F. Supp. 2d 131, 148 (D.D.C. 2013) (withholding names of Secret
Service personnel and law enforcement personnel from other ageBecms) v. BIl, 873 F.

Supp. 2d 388, 405 (D.D.C. 2012) (withholding names and telephone numbers of government
employees and other third parties).

c. Exemption 7(E)

Exemption 7(E) applies to law enforcement information that “would disclose technique
and procedures for law enforcement investigations or prosecutions, or would disclofaaguide
for law enforcement investigations or prosecutions if such disclosure could regdmeakpected
to risk circumvention of the law[.]’5 U.S.C. § 552(b)(7)(E)‘Exemption 7(E) sets a relatively
low bar for the agency to justify withholdinfgj ather than requiring a highly specific burden of
showing how the law will be circumvented, this exemption only requires that theyagenc
demonstrate logically how the retsa of the requested information might create a risk of

circumvention of the law.'Blackwell 646 F.3dat42 (quotingViayer Brown LLP v.RS 562 F.3d
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1190, 1194 (D.CCir. 2009) (internal quotation marks omitted)[lnternal agency materials
relating o guidelines, techniques, sources, and procedures for law enforcement investagations
prosecutions, even when the materials have not been compiled in tise @dua specific
investigation’may be protected under Exemptidie), Tax Analysty. IRS 294 F.3d 71, 79 (D.C.
Cir. 2002) (citation omitted)andeven if the documents “are not ‘heéw’ manuals for law
breakers, Mayer Brown 562 F.3d at 1193.
“The types of documents and/or information [USCIS has] withheld [under Exemption

7(E)] could consist of law enforcement systems checks, manuals, checkpoitibngca
surveillance techniques, and various other documents.” Second Eggleston Decl.Fpri2.
example, USCISvithholds in fulla “screenshot from the Interagency Border Inspection System
(IBIS) databasg id., Vaughn Index at 4Bates NumbeR44) which is used t6keed] track of
information and records [regarding] wanted persons, stolen vehicles, vessedarondj license
information, criminal histories, and previous Federal in@pas; id., Vaughn Index at 5.
USCISs declaranfurther explains:

Exemption [7(E)] was applied to withhold the results of background

checks related to the Plaintiff as well as information related to

Plaintiff's incarceration, which related to the INS investigatmd

determination of whether Plaintiff was subject to removal This

information constitutes guidelines and procedures for the

enforcement of certain immigration and national security laws and

directives. The disclosure of this information wouleveal

guidelines and procedures for the enforcement of certain

immigration and national security laws and directives, and could

reasonably be expected to risk circumvention of law and render the
relevant guidelines useless.

Id., Vaughn Index at®; see also id, Vaughn Index at 18@tes Numbexr 993 and 1006)For
these same reasordSCIS withholds the results of background checks related to plaimtiff i
printouts fromthe Central Index System (CIS) database id, Vaughn Index at 120 (Bates
Number1140), 22-23Bates NumbeR379), a system containing “information on the status of all

13



applicants[] seeking immigration benefits [including] lawful permanentieess, naturalized
citizens, U.S. border crossers, [and] aljgfisd., Vaughn Index afl9-20 Bates Numbef140).
“Information contained in CIS is used for immigration benefit determinatiofofisimmigration
law enforcement operations” by USCIS, ICE, and U.S. Customs and BordertiBrptand for
“benefit bestowing programs” administergyglfederal, state and local entitidgl., Vaughn Index
at 20.
ICE, too, applies Exemptiof(E) “to protect investigative techniques and law enforcement

procedures” including:

escort recommendations, custody recommendations, external and

internal sysetm identification numbers, . . . other law enforcement

agency database case numbers[] or identifiers, enforcement

operation names, means of access to-efgency databases [such

as] case file numbers, event numbers, internal codes, computer

function commands, identification numbers, and other law
enforcement codes and numeric references

Piniero Decl. 1 26see, e.g., id.Vaughn Index at 3 (withholding “internal identifying numbers,
computer codes, and computer commands” from printout of ICE detention information), and 8
(withholding details regarding custody determination from a worksheet used téacbrs such

as severity of criminal convictions, immigration violation history, and specialageament
concerns”). For example, ICE withholds “database codes, case numbers, and numeric references
... from TECS,” a system which is a means of communication between ICE and athairltad
enforcement agenciedd. | 27. TECS ditabase codes serve two pusgs fndexing, storing,
locating and retrieving information,” and describing an investigation, such that the code
themselvescould identify the type and location of the case, the scope and size of the invastigati

. . . type of activity under investigation, and location of investigation efforid.”] 28 The
declarant explains thaistlosure of this information betrays the scope of the investigation and
offers a “person seeking improper access to law enforcement datafa to decipher . . . the

14



codes, navigate the law enforcement system antboomise the integrity of the data either by
deleting or altering information.’ld. Further, the declarant states, because of “[tlhe quality and
guantity of information contained in these recdrdss disclosure tould impede ongoing
investigations.”ld.

ICE also applies Exemption 7(E) to “techniques involv[ing] cooperative arrangements
between ICE and other agencies and #aggncy communications prompting specific actions on
the part of agency employeedd. § 29 If this information were disclosed, the declarant explains,
future investigations could be “adversely affectfed] . . . by giving potesthlects of
investigations the ability to anticipate the circumstances under which stiohgees could be
employed . . and identify such techques as thejare] being employed in order to either obstruct
the investigation or evade detection from law enforcement officidds.”

As was the case with Exemption 7(C), plaintifallenges whether the responsive records
were compiled for law enforcement purpgsesePl.’s Opp’n at 2224, but does not challenge
application of Exemption 7(E) specificallysee also Mezerhane de Schnapp v. U.S. Citizenship
& Immigration Servs.67 F. Supp. 3d 95, 101 (D.D.C. 2014) (records of USCIS queries of the
Interagency Border Inspection Systgmoperly withheld; Abdelfattah v. U.S. Immigration &
Customs Enforcemen851 F. Supp. 2d 141, 145 (D.D.C. 201gjogramcodes investigative
notes, and internal instructiopsoperly withheld)Techserve Alliance. Napolitang 803 F.Supp.
2d 16, 28-29(D.D.C. 2011) (noting D.C. Circuiprecedent that an agency may withhold
information from disclosure where releasing such information would provide insitghtits
investigatory or procedural techniqtesHeretoo thenthe Court treats defendants’ arguments

with respect to Exemption 7(E) as conceded.
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C. Segregability

If a record contains some information that is exempt from disclosure, asgneddy
segregable informi@mn not exempt from disclosure must be released after deleting the exempt
portions, unless the nexempt portions are inextricably intertwined with exempt portions. 5
U.S.C. 8 552(b)see TrandPacific Policing Agreement v. U.S. Customs Sdv7 F.3d1022,
1027 (D.C. Cir. 1999). The Court errs if it “simply approve[s] the withholding of aneentir
document without entering a finding on segregability, or the lack therBafvell v. U.S. Bureau
of Prisons, 927 F.2d 1239, 1242 n.4 (D.C. Cir. 1991) (gugtChurch of Scientology of Cal. v.
U.S. Dep't of the Army611 F.2d 738, 744 (9th Cir. 1979)).

Plaintiff argues that neither defendant has shown why information in the documents
withheld in full “cannot be segregated and additional portions disclosed.” Pl.’s Od®Bn &ut
USCIS’s declarant avers that “[a]ll of the documents withheld [in full or in] peve been
carefully reviewed in an attempt to identify reasonaagregable neaxempt information,” and
it was determined “that no further segregation of meaningful information . . . can be dong witho
disclosing information warranting protection under the law.” Second Eggleston Pé&8.
Similarly, ICE’s declarant avers that he “reviewed each recorebyrkne to identify information
exempt from disclosure or for which a discretionary waiver of exemption coulpiesd.”
Piniero Decl.  31. Based on this review, he states that “[w]ith respect tectiresthat were
released in part, all information not exempted from disclosure pursuant to the FEift@ns
specified . . . was correctly segregated andea@mpt portions were released.” Piniero Decl. |
32. The Court notes that only a small percentagideftotal number of responsive records was
withheld in full, and that the record reveals a diligent effort on the part of the defetalaatlact

exempt material while releasing the rest. In the absence of any grounsisuie dine declarants
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assertiongoncerning the remaining recordse tCourt concludes that defendants have released all
reasonably segregable information.
[1l. CONCLUSION

Defendants have demonstrated that there remains no genuine issue in dispute as to their
compliance with the FOIA and that they are entitled to judgment in their favocordingly,
Defendants’ Renewed Motion for Summary Judgment will be granted andffpfaambss-motion

will be denied An Order accompanies this Memorandum Opinion.

DATE: September 23, 2015 Is/
AMY BERMAN JACKSON
United States District Judge

17



