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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTHONY LOPES,
Plaintiff,
V. Case No. 13-cv-1550 (RCL)
JETSETDC, LLC, etal.,

Defendants.
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MEMORANDUM OPINION

Before the Courarea number ofsubject mattejurisdictionrelatedmotions. Included
are the defendants David McLeod and Inner Circle, LLC’s second motion to distliss [
(“McLeod motionto dismis8) and the defendants JetSetDC, LLC, Corey Moxey, and Mark
Spairis (collectively, “JetSetDC defendantssgcond motion to dismiss [B'JetSetDC motion
to dismis$), the plaintiff's oppositior{43], and the defendants McLeod and Inner Circle’s reply
[44] thereto the defendants McLeod and Inner Ciiglenotion to stay the Court'discovery
Order regarding the ownership of Lotus Lounge [32] (“McLeod motion to stay”)and the
plaintiff's opposition [45] theretoand the plaintiffs motions for additional discoverjpl]
relating to McLeod’s domicilandto shorten the time for McLecd respond to the discovery
motion [52]. Upon consideration of the parties’ briefings on these various motibas,
applicable law, and the entire record herdghee Court will GRANTthe McLeodmotion to
dismiss[40], GRANT the JetSetD@notion to dismis$41], GRANT the McLeod motion to stay
[42] nunc protung and DENY the plaintiff’'s motions for additional discovef$l] and to

shorten the time to respond [5&)nc pro tunc
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BACKGROUND

Given thatthe background of this case has bpmvided in prior Memorandum Opinions
issued in this case.g.Lopes v. JetSetDQ,LC, 994 F.Supp.2d 126129130 (D.D.C. 2014),
ECF No. 36,the Court will only recite those alleged facts that are most relevant to the
jurisdictional questios at hand According tothe complaint, plaintiff Anthony LopeS$s the
owner/operator of an [automated teller machine (‘ATM’)] business, and one of his omia AT
located within [the] Lotus Lounge” nightclub in Washington, D.8econd Am. Compl. §3,
ECF No. 39. While visiting Lotus Lounge to service its ATkh or about December 27, 2012
the plaintiff alleges that defendalameka Ivywho was working as a hostestsLotus Lounge
verbally abused and phically attackedhim, causing injuriesid. 11 14-16.

The plaintiff, a citizen of Virginia,id. I 1, brings suit in this federal Couagainstivy,
Lotus Lounge andfive otherpurported defendants: Inner Circle, McLeod, JetSetDC, Moxey,
and Spain. The complaint alleges that Inner Circle “owns and operates, aling &a Lotus
Lounge,”id. §7, and that McLeod “is an owner and operator of Lotus Lounge and/or Inner
Circle,” id. 8. The plaintiff assertshat McLeod is a citizen of Marylandd. The complaint
thenpleads thafletSetDC “has a business relationship with Lamsngd] [and] Inner Circle, []
and is thoroughly involved in the management, staffing, and events at Lotus Coudg® 9.
The plaintiff further allegethat Moxey and Spaifare the owners and operators of JetSet, and
are alter egos of thisorporation.” Id. 4. The plaintiff claims that Moxey is a citizen of
Washington, D.C., and that Spain is a citizen of Marylattd {5, 6 Finally, the complaint
alleges that that defendant lvy was employed by “JetSet, Inngde Quotus Loungeand David

McLeod, Spain and Moxey . . . as a hostassl as security personnat Lotus Lounge.



Additionally, she is [d]efendant Moxey's nieteld. J 10! Unlike his contention that Inner
Circle and JetSetDC are LLCs, the plaintiff does not plead eifgpentity type for Lotus
Lounge. Seed. 1 3.

On February 26, 2014, the Court filed two Memorandum Opinions, ECF Nos. 36, 38,
denying the defendantséspectivemotions to dismisSECF Nos. 16, 26on the basis of the
plaintiff's pleadings,and granted the plaintiff's motion for leave to file its Second Amended
Complaint,seeECF No. 39. Regarding Lotus Lounge’s status as a defendant, the Court noted
that it would reserve judgment on the issuewatéther a trade name or alias is a proper party to
a lawsuit under District of Columbia laiv 994 F. Supp.2d at 135 On March 12gdefendants
McLeod and Inner Circléled a second motion to dismiss for lack of subject matter jurisdiction
on diversity grounds, claiming thavidence clearly demonstrates thitLeod was a citizen of
Virginia at all times relevant to thicase ECF No. 40. That same day, the JetSet€fendants
filed a second motion to dismiss thaiply “request[ed]to adopt [the McLeod motion to
dismiss]since the said motion forfisic] the basis ofthe JetSetDCmotion to dismiss for lack
of jurisdiction” ECF No. 41. In April, the Court issued an Order, ECF 4§ and subsequent
Memorandum Opinion, ECF Nal7, granting theplaintiff “limited discovery on the issue of
defendant David McLeod’s state of domitibnd settingan evidentiary hearing See2014WL
1388836 at *3-4. The evidentiary hearingpok place on July 11, 2014. At the hearing, both
parties submitted exhibits and plaintiff's counsel cre@samined McLeod on hislomicile

claims?

! paragraphs 9 and 1 the Second Amended Complaiepresenthe full extent of the plaintiff's allegations of a
connection between JetSetDC (and, accordingly, its memberg)aaniiff's claimed injury

2 Defendant McLeod filedwo additional exhibitghat hecited at the July 11 hearirga copy of his 2012015
lease and his mother’s bank account stateménta Notice of Filingon July 31, 2011 SeeNotice of Filing, ECF
No. 55 Exs. 5, 6



. LEGAL STANDARD

“Federal courts are courts of limited jurisdiction. . . . It is to be presumed thata c
lies outside this limitegurisdiction. . .and the burden of establishing the contrary rests upon the
party asserting jurisdictioh Kokkonen v. Guardian Life Ins. Co. of Ar6l1 U.S. 375, 377
(1994) (internal quotation marks and citations omittedpn a motionto dismiss forlack of
subjectmatter jurisdiction pursuant tbederal Ruleof Civil Procedurel2(b)(1), the plaintiff
beas the burden of demonstrating trgtchjurisdiction exists.Khadr v. United State$29 F.3d
1112, 1115 (D.C.Cir. 2008) The Court must “assum¢he truth of all material factual
allegations in the complaint and construe the complaint liberally, granting [the}ifplaine
benefit of all inferences that can be derived from the facts allegéaht. Na'l Ins. Co. v.
F.D.I.C, 642 F.3d 1137, 113@.C. Cir. 2011) (internal quotation marks and citation omitted).
But “[b]ecause subjecgnatter jurisdiction focuses on the [Ci6s power to hear the clai
.. .,the [Clourt must give the plaintiff factual allegations closer scrutiny when resolvang
Rule 12(b)(1) motion than would be required for a Rule 12(b)(6) motion for failure to state a
claim.” Youming Jin v. Ministry of State See75 F. Supp.2d 54, 60 (D.D.C.2007).
Importantly, “it has been long accepted that the [Court] may make appropriate inquiry beyond
the pleadings to satisfy itself on authority to entertain the cas@dse v. Session835 F.2d
902, 906 (D.CCir. 1987).

As the Court previously explained in its April Memorandum Opintghstrict courts
shall have original jurisdiction of all civil actions where the matter in controversseds the
sum or value of $75,000, exclusive of interest and costs, and is betweaesitiz€hs of different
States.” 28 U.S.C. §8 1332(a)(1).“Citizenship is an essential element of feadediversity

jurisdiction; failing to establish citizenship is not a mere technicalitiie party seeking the



exercise of diversity jurisdiction bears the burden of pleading the citizenshiglofied every
party to the action.” Novak v. CapitaMgmt. and Dev. Corp, 452 F.3d 902, 906 (D.C. Cir.
2006)(internal quotation marks and citation omitted)

1. ANALYSIS

A. McLeod and Inner Circlearecitizens of Virginia

The plaintiff pleads that McLeos a citizen of Marylandwhile McLeod contends that
he, likethe plaintiff, is a citizen of Virginia.CompareSecondAm. Compl.{ 8,with McLeod
motion to dismiss at.3“When diversity of citizenship is the issue, the relevant evidence is that
relating to the domiciles of the partiedDomicile is determined by tw factors: physical
presence in a state, and intent to remain there for an unspecified or indefirute gferime”
Prakash v. Am. Uniy.727 F.2d 1174, 1180 (D.C. Cir. 1984g¢e alsoMiss. Band of Choctaw
Indians v. Holyfield490 U.S. 30, 481989). “In many instances, and perhaps in most, a [Earty’
intent will appear, at least in part, frofacts established by documentsgyondthe plaintiff's
pleadings.Prakash 727 F.2d at 1180.

In support of McLeod'spurported Maryland domicile the plaintiff sets forthtwo
allegations “McLeod currently has aalid Maryland driver’'s license and owns a home in
Maryland? Pl.’s Opp’n at 2, ECF No. 43ee alsc&Evidentiary Hrg, July 11, 2014, Pl.’€xs. 3
(deed dated November 200& McLeod’s name for property located in Germantown, Mdl.
(McLeod s driver's license record frorthe Maryland Mota Vehicle Administration, indicating
aJuly 2014expiration datg McLeod conceds both of these factsSee e.g, Evidentiary Hig,
Pl'’s Ex. 2 at 23 (McLeods responses to requests for productiorjowever, McLeod’s

Maryland driver's licenseand poperty are insufficient to overcome the contrary jurisdictional



evidence presented by the defendantatduly 11 hearingnd in a Notice of Filing, ECF No.
55, docketed thereafter

First, the Courtfinds McLeod’sexplanation forboth the Maryland driver’s license and
propertyto be reasonable To support his contention that he possesses a Maryland driver’'s
license—and, additionally, Maryland license platedespitethe fact that he lives in Virginja
McLeod presentsan Initial Request for Information from the Office of Commissioner of
Revenue for Arlington County, Virginia. Evidentiary Hr'g, DefEx. 3. The request, dated
March 19, 2014, states thisticLeod’s vehicle “appears to be garaged (regularly parked) 2Q 42
CAMPBELL AVE][, Arlington, Va.], but has not been registered with Arlington Cotintig.
Thus, it appears théMicLeod—like, presumably many individuals who have moved from one
state to another statehas merely failed to change his driver’s license r@aggister his vehicle
in Virginia. Regarding theMaryland property in the defendant’'s ngnMclLeod seeks to
demonstratéhat his parents-and not the defendantare the actual residents of the holme
presenting evidence that his mother, Beulah Hedgepesth, pays the propdityy@natigas bills
In support ofthis assertio, McLead provided the Court with Hedgepesth’'s2013 bank
statements Notice of Filing, July 31, 2014, ECF No. 55, DefsX. 6. The bankstatement lists
Hedgeesth’'s addresas 13221 Liberty Bell Ct., Germantown, Md. 208#he same address
listed onthe Maryland property deed iMcLeod’sname Id. at 3 Evidentiary Hr'g, Pl.’s Ex. 3
at 1 Moreover, Hedgepesth’'s 2013 paymetdsPepco, theroperty’s utilities provider, are
identical to those listedn thePepcobill under McLea’s name—a bill that plaintiff attained via
subpoena CompareNotice of Filing, Defs.’Ex. 6,with Evidentiary Hr'g, Pl.’s Ex. 6. Similarly,
thethreepaymentsnadefrom Hedgepesth’®ank accounto Washington Gas, the property’s gas

provider, during 2013 match thepayments listedunder the same datem the “payment



transcript provided to the plaintifby Washington Gas, also pursuant tsupoend. Compare
Notice of Filing, Defs.” Ex. 6with Evidentiary Hr'g, P15 Ex.5.

Second,and most significantlypoth McLeodand the plaintiff have provided the Court
with copiesof three residential leases for apartment¥irginia for 20122013, 20122014, and
2014-2015 respectively SeeEvidentiary Hr'g, Defs.” Ex 1, Pl’'s Ex. 8 (2042013 lease);
Evidentiary Hr'g, Pl.’s Ex. 7 (2013-2014 lease); Notice of Filing, Defs.” Ex. 5 (2014-2&Eg).

All three leases areniMcLeod’s nameand the two most recent leases also include the name
Samantha McLeod.SeeEvidentiary Hr'g, Pl.’s Ex. 7; Notice of Filing, Defs.” E®. At the
hearingMcLeodstatedthat Samantha is his daughter—a contertterplaintiffdid notrefute.

“It has long been the case th#té jurisdiction of the court depends upon the state of
things atthe time of the action brought”i;e. at the time of filing. Grupo Dataflux v. Atlas
Global Grp., L.P, 541 U.S. 567, 57(2004) (quotingMollan v. Torrance 9 Wheat. 537, 539
(1824). McLeod has demonstratéal this Courts satisfactiorthat he was physically present in
Virginia with an intent to stay for an indefinite period at the time the plaintiff brotigs
lawsuit. On October 8, 2013, eh plaintiff filed his first of three complaintd/cLeod was
physically presentin Virginia. The defendanwas six months intoat least his second
consecutive residential leagar an apartmentin Virginia. SeeEvidentiary Hr'g, Pl’s Ex. 7
However, “while residency is indicative of domicile, it is not determinativilaegele v. Albers
355 F. Supp. 2d 129, 134 (D.D.C. 20089e alsaCore VCT Plc v. HensleWo. 140074, 2014
WL 3610501, at *2D.D.C. July 23, 2014{*[A] person may have multiple residences, but may
have only one domicil§. As explained, dmicile further requires an intent to stafrakash

727 F.2d at 1180McLeod’sintent to remain in Virginia for an “unspecified or indefinite period

% The Court further notes thabth McLeal’s andHedgepesth’s narseappear jointlyn the property’s Washington
Gas accountSeeEvidentiary Hr'g, Pl.’s Ex. 5.Though o the gas billsHedgepesth'’s first name is spelled Veulah
not Beulah Id.



of time,” id., is supported by the fact that McLeod had more than six months remaining on his
lease when the plaintiff filed this suit on October 8, 2@iRlis reinforced by McLeod surrent
leasefor a Virginia apartmentwhich extends to April 2015SeeEvidentiary Hr'g, Pl.’s Ex. 7;
Notice of Filing, Defs.” Ex. 5.

The plaintiff's counselhasoffered noevidence to counter McLeod’s documentary proof
and testimonyhat he has lived in Virginia from at least June 1, 2012 through the present day
and that he intendsto remain theré Moreover, he defendant's averment at the evidentiary
hearing, under oath, that he lives in Virginia, coupled witrsth@nitted residential leasts an
apartment in Virginiawould sufficiently establishan abandonment of any Maryland domicile
McLeod may have ha@t some point prioto this litigation Cf. Core VCT 2014 WL 3610501
at *2 (“[Clourts apply a presumption of continuing domicile, so that domicile in one place
remains until domicile in a new place is establishedConsequentlyfor the purposes of this
lawsuit, McLeod is deemed be a citizen of Virginia.

The plaintiff's Second Amended Complaint pleads that Mckeadd no otheris the
“‘owner and operator af. . Inner Circlé€, a limited liability company. Second Am. Compf] 8.

As the Supreme Court explained@nT. Carden vArkoma Assocs:diversity jurisdiction in a
suit by or againsfa noncorporatelentity depends on the citizenship of all the members.” 494
U.S. 185, 1986 (1990) (internal quotato marks and citation omittedyee alsoJohnson-
Brown v. 2200 M St. LLR257 F. Supp. 2d 175, 178 (D.D.C. 200Bvery judgeof this Court

that has confrontethe issue hasharacterizedn LLC asa noncorporate entitycarrying the

* McLeod's assertiorin his response to the plaintifinterrogatories, Evidentiaryrk, Pl’s Ex. 1 at 3and during
the hearinghathe lives in Virginia to maintain residency for his dauglstén-state college tuitioould imply an
intent to remain in the state temporarilHowever, theplaintiff has presented no argumermts documentgo
contradict other evidengeut forth by McLeodthat demonstratesdntent to remain in Virginiandefinitely—i.e.,
the residential leases and McLé&sdworntedimony at theevidentiaryhearing Thus, the plaintiff fails to meet its
burden of establishing subject matter jurisdicti®@®eKokkonen v. Guardian Life Ins. Co. of Aml1l U.Sat377.
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citizenship ofeach of itsmemberdor diversity purposesE.g. Shulman v. Voyou, LLGO5F.
Supp. 2d 36, 40 (D.D.C. 2004jollecting caseamong othecircuits that haveheld the sanje
Here,Inner Circle is considered a citizen of Virginia, since Mcl-edide only pleaded member
of the LLC—is a citizen of that stat®.

Given that the plaintiff claims federal jurisdiction solely based on diversity, tard
plaintiff is a citizen of the same state lasth defendantdcLeod and Inner Circle, thglaintiff
has failed taneet thgurisdictionalrequirementfiecessaryo bring thissuit.

B. Lacking Complete Diversity, This Case I s Dismissed

“When a plaintiff sues more than one defendant in a diversity action, the plainst
meet the requirements of the diversity statuteefirhdefendant or face dismissalNewman
Green, Inc. v. Alfonzaarrain, 490 U.S. 826, 829 (198qciting Strawbridge v. Curtiss3
Cranch 267, 2671806)) The Supreme Court has, howeyegcognized the authority of district
and circuit courts, pursuant to Federal Rule of Civil Procedufe“gidismiss[only] so<called
‘jurisdictional spoilers—parties whose presence in the litigation destroys jurisdietibthose
parties are not indispensable and if there wowlaho prejudice to thigemaining]parties’ In re
Lorazepam & Clorazepate Antitrust Litjgh31 F.3d 537, 542 (D.C. Cir. 2011) (citiNggwman
Green 490 U.S. aB30-32) But heredespitethe plaintiff's threefiled complaintsand multiple
rounds of briefingo date,there is nothing in the plaintiffs’ pleadings or opposition briefs that
addresses the dispensability of McLeodInner Circle. Without any indication that McLeod

Inner Circleis notan indispensable party, the Court will not invatsediscretionay authority to

®> Assuming Lotus Lounge is not a corporatiseeSecond Am. 6mpl.{ 3, the Court would also find that it is a
citizen of Virginia,among other statesince the plaintiff pleads thaither McLeodor Inner Circleis a member of
Lotus Loungejd. 113, 8

® “Misjoinder of parties is not a ground for dismissing an acti®m motion or on its own, the court may at any
time, on just terms, add or drop a parfshe court may also sever any claim against a gafgd. R. Civ. P. 21.
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accept for the plaintiff's benefit;'the fiction that Rule 21 relates back to the date of$leeond
Amended] [Clomplaint In re Lorazepam631 F.3dat 542 (D.C. Cir. 2011) And while it is
truethat joint and several liability is indicative dfspensability, it is not enough mereltp state
joint and several liabilityseeSecond Am. CompH{22, 25, 29, 35, 39 4%ithout pleading any
facts indicative of sucHivisible legal responsibility. Thereforethe Court dismisses the case in
its entirety®
V. CONCLUSION

Thus, for the foregoing reasons, the Court GRANTS the McLeod motion to dismiss,
GRANTSthe JetSetDC motion to dismiss, GRANTS the McLeod motion torstag protunc
and DENES the plaintiff's motions for additional discovery and to shorten the time to respond
nunc pro tunc

A separate Order consistent with this Memorandum Opinion shall issue this date.

Signed by Royce C. Lamberth, United States District Judge, on Octab@t48

" SeeNewmarGreen 490 U.S.at 838(noting that joint and several liabiligmong the defendantseantthat the
nondiverse defendant wamt indispensable to the suit).

8 A desire for judicial efficiency also indicates that this suit wouldnheh better resolved with all defendants
present,rather thanpiecemeal between federal and state spad wouldoccur if the Court only dismissed the
plaintiff's claims as to McLeod and Inner Circle

° While McLeod did not provide answers to many of the plaintiff's subritt¢errogatories and requests for
production,seeEvidentiary Hr'g, Pl.'s Exs. 1, 2, the Coutbes not find that the defendant’s incomplete resmonse
alter the ultimate conclusiomlfowing the July 11 evidentiary hearing, that he is a citizen of Virginia
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