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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAROL ROSENBERG
Plaintiff, Civil Action No. 13-1554BAH)
V. Judge Beryl A. Howell

UNITED STATES
DEPARTMENT OF DEFENSE

Defendant.

MEMORANDUM OPINION

The plaintiff, Carol Rosenberg, wi®a reporter foir he Miami Heraldfiled a request
for documents with the defendant, the Department of Defense, under the Freedomradtiafor
Act (“FOIA™), 5 U.S.C. 8§ 552. Compl. 1, ECF No. 1. The plaintiff generally seeks records
pertaining tathe cost of building and maintaining “the ‘Camp 7’ detention facility at
Guantanamo [Bay, Cuba]” and information about “the firm(s) responsible for its wctistt”
Id. T 2. Pending before the Court is the defendant’s Motion for Summary Judgmens(“Def
Mot.”), ECF No. 12. For the reasons described below, the defendant’s motion is granted.
l. BACKGROUND

The plaintiff's FOIA requessought “copies of all documents that reveal how much was
spent to build a structure known as Camp 7 at the U.S. Navy Base at Guantanamo Bay, Cuba
Compl. Ex. A (Correspondence from plaintiff to defendant’s Office of Freedonfafation,
Apr. 9, 2009) (the “Request”) at 1, ECF No. 1-1. The defendant responded to the plaintiff’s
request by letter in June, 2010, stating that the defendant located one record, “totgliageyhe
which “is exempt from release in its entirety pursuant to” the FOIA’s ExemptiBremption 2,

and Exemption 6, 5 U.S.C. 88 552(b)(M)(2), (b)(6) Compl. Ex. C (Correspondesfrom
1
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PaulJacobsmeyer, Chief, Office of Freedom of Information, Department ohBefe plaintiff,

date stamped June 4, 2010) at 1, ECF No. 1-3. Exemption 1 allows a government agency to
withhold from disclosure agency records that are “currently and properyifidds Exemption

2 allows the withholding of records that “pertain[] solely to the internasrahel practices of the
agency;” and Exemption 6 protects from disclosure “the release of [informatnict) would
constitute a clearly unwarranted invasiorthaf personal privacy of individuals.Id.

The plaintiff appealed the defendant’s determinaseeCompl. Ex. D (Correspondence
from plaintiff to James Hogan, Director of Administration Management, Depat of Defense,
June 26, 2010) at 1, ECF No. 1-4, and her appeal was dse&thmpl. Ex. E (Correspondence
from William E. Brazis, Deputy Director, Department of Defetwsplaintiff, date stamped Aug.
20, 2013) at 1, ECF No. 1-5. The plaintiff subsequently tisllawsuit, alleging that the
defendant failed to conduct a reasonable search for records responsive to the plaiqtiést,
Compl. 11 33-34, and improperly withheld responsive recard$f 35-37.

The defendant timely moved for summary judgment, and filed “two declarations (one
classified and filecex parteandin camerg” in support of its motion. Def.’s Mot. at 1.

Il. LEGAL STANDARD

Congress enacted the FOIA as a mean®fien agency action to the light of public
scrutiny:” Am. Civil Liberties Union v. U.S. Dep’t of Justig®0 F.3d 927, 929 (D.C. Cir.
2014) (quotindep’t of Air Force v. Rosel25 U.S. 352, 361 (1976)). As the Supreme Court
has “consistently recognized [] the basic objective of the Act is disclosGlaysler Corp. v.
Brown 441 U.S. 281, 290 (1979). At tekame time, the statute represents a “balance [of] the
public’s interest in governmental transparency against legitimate governnrehfai\aate

interests that could be harmed by release of certain types of informatlariéd Techs. Corp. v.



U.S. Dep'tof Def, 601 F.3d 557, 559 (D.C. Cir. 2010) (internal quotation marks and citations
omitted). Reflecting that balance, the FOIA contains nine exemptions set ferth $C. §
552(b), which “are explicitly made exclusive and must be narrowly constriither v. U.S.
Dep’t of Navy 131 S. Ct. 1259, 1262 (2011) (internal quotations and citations omitted) (citing
FBI v. Abramson456 U.S. 615, 630 (1982QeeCitizens for Responsibility and Ethics in Wash.
v. U.S. Dep’t of Justic®CREW, 746 F.3d 1082, 1088 (D.C. Cir. 2018)b. Citizen, Inc. v.
Office of Mgmt. and Budgeb98 F.3d 865, 869 (D.C. Cir. 2010). “[T]hese limited exemptions
do not obscure the basic policy that disclosure, not secrecy, is the dominant objetive of t
Act.” Rose 425 U.Sat361.

The agency invoking an exemption to the FOIA has the burden “to establish that the
requested information is exemptFed. OperMkt. Comm. of Fed. Reserve Sys. v. Merdit3
U.S. 340, 352 (1979%eeU.S. Dep't of Justice v. Reporters Comm. for Freedom of the,Press
489 U.S. 749, 755 (1989CREW 746 F.3d at 108&EIlec. Frontier Found. v. U.S. Dep't of
Justice 739 F.3d 1, 7 (D.C. Cir. 2014)ssassination Archives & Research Ctr. v. (334 F.3d
55, 57 (D.C. Cir. 2003). In order to carry this burden, an agency must submit sufficiently
detailed affidavits or declarationsVaughnindex of the withheld documents, or both, to
demonstrate that the government has analyzedutigrahy material withheld, to enable the
court to fulfill its duty of ruling on the applicability of the exemption, and to engledversary
system to operate by giving the requester as much information as possible, orstbévidaich
he can preseritis case to the trial courDglesby v. U5.Dept of the Army79 F.3d 1172, 1176
(D.C. Cir. 1996)“The desription and explanation the agency offers should reveal as much
detail as possible as to the nature ofdbeument, without actually disclosing information that

deserves protection . [which] serves the purpose of providing the requestor with a realistic



opportunity to challenge the agency’s decisigrs&e also CREW46 F.3d at 1088 The
agency may carry that burden by submitting affidathiat' describe the justifications for
nondisclosure with reasonably specific detail, demonstrate that the infonnaatihheld
logically falls within the claimed exemption, and are not controverted by etth&acy
evidence in the record nor by evidence of agency bad’faftfuotingLarson v. U.S. Dep'of
State 565 F.3d 857, 862 (D.C. Cir. 2009)).

The FOIA provides federal courts with the power to “enjoin the agency from withigoldi
agency records and to order the production of any agency records improperly withhetliefrom
complainant.” 5 U.S.C. § 552(a)(4)(B). A district court must reviewfugghnindex and any
supporting declarations “to verify the validity of each claimed exemptiBarhmers v. U.S.
Dep’t of Justice140 F.3d 1077, 1080 (D.C. Cir. 1998). Moreover, a district court has an
“affirmative duty” to consider whether the agency has produced all sé{geganexempt
information. Elliott v. U.S. Dep’t of Aric., 596 F.3d 842, 851 (D.C. Cir. 2010) (referring to
court’s “affirmative duty to consider the segregability issum spont§ (quotingMorley v. CIA
508 F.3d 1108, 1123 (D.C. Cir. 2007/3yolt-Nielsen Transp. Grptdl v. United State534
F.3d 728, 733-735 (D.C. Cir. 2008) [b]efore approving the application of a FOIA exemption,
the district court must make specific findings of segregability regartie documents to be
withheld”) (quotingSussman v. U.S. Marshals Sefa24 F.3d 1106, 1116 (D.C. Cir. 2007));
TransPacific Policing Agreement v..8. Customs Senl77 F.3d 1022, 1027-1028 (D.C. Cir.
1999)(“we believe that the District Court had an affirmative duty to consider tregability
issuesua sponte . .even if the issue has not been specifically raised by the FOIA plainsié&g);

also5 U.S.C. 8§ 552) (“Any reasonably segregable portion of a record shall be provided to any



person requesting such record after deletion of the portions which are exempghisder
subsection.).

Summary judgment is appropriate when “there is no genuine dispute asnatamial
fact.” Fed. R. Civ. P. 56. “In FOIA cases, ‘[sjummary judgment may be granted orstt@ba
agency affidavits if they contain reasonable specificity of detail ratlaermerely conclusory
statements, and if they are not called into question by contradictory evidenceaodttear by
evidence of agency bad faith.Judicial Watch, Inc. v. U.S. Secret SeiA26 F.3d 208, at 215
(D.C. Cir. 2013) (quotingonsumer Fed’'n of Am. v. U.S. Dep’t of Agrig55 F.3d 283, 287
(D.C. Cir. 2006)). “Ultimately, an agency'’s justification for invoking a F@kemption is
sufficient if it appears ‘logical’ or ‘plausible.Judicial Watch, Inc. v. U.S. Dep’t of Def15
F.3d 937, 941 (D.C. Cir. 2013) (quotiAgn. Civil Liberties Uniorv. U.S. Dep’t of Def628
F.3d 612, 619 (D.C. Cir. 2011peelLarson v. U.S. Dep't of Staté65 F.3d 857, 862 (D.C. Cir.
2009) (quotingVolf v. CIA 473 F.3d 370, 374-75 (D.C. Cir. 2007)).

1. DISCUSSION

The defendant asserts that it conducted a&dgpnable an@d]dequatds]earch for
[rlesponsive [d]Jocuments,” Def.’s Mem. Supp. Def.’s Mot. Summ. J. (“Def.’s Mea.3) ECF
No. 12-1, and that the only responsive record the defendant discovered is propefigdtlassi
within the meaning of Exemption 1, such that its withholding of the document in its\eidiret
proper,id. at 5! The defendant is correcthe adequacy of the defendant’s search is discussed

first, followed by the defendant’s withholding of the responsive record pursuant to kommpt

! The defendant also asserts that the document is protected BQIA’'s Exemptions 5 and &eeDef.'s Mem. at
6-9. Since the defendant has adequately shown that the document at issperly pithheld pursuant to
Exemption 1, there is no need to reach the defendant’s alternative gfoundthholding. See Larson565 F.3d at
86263 (referring to Exemptionk and 3 andholding that‘courts may uphold agency action under one exemption
without considering the applicability of the other.”).



A. The Defendant’'s Search Was Reasonably Adequate

The defendant has submitted two declarations in support of its withholding of the
document at issue, including a declaration submitt@dmeraandex parte that the Court has
thoroughly reviewed SeeNotice Lodging Classified Decl. Supp. Def.’s Mot. at 1, ECF No. 12-
5. The publicly filed declaratioexplairs the defendant’s search for records responsive to the
plaintiff's request in sufficient detail to satisfy the FOIA'’s requirementse defendant’s
declarant avers that the plaintiff's request was directed to the defendatfice ‘@ Detainee
Policy . . . as this office was most likely to have responsive material.”. 8fd€aren L. Hecker,
Assoc. Dep. General Counsel, Office of General Counsel, Department of DEader
Decl.”) 1 3, ECF No. 12-3The Hecker Declaration notes that the Office ofdDete Policy
“was created in July 2004 to advise the Secretary of Defense on detention policya&gy st
and to serve as a focal point for detainee and detention matters within theri2epart
Defense.”ld. Based on the defendant’s declarant’s “10 years of experience in Guantanamo
detention issues,” she “determined that [the defendant] performed an adequdt¢hsdavas
reasonably likely to uncover all non-duplicative responsive recoids.”

Although the defendant’s search only revealed one responsive document, the paucity of
responsive records found in a search is not indicateegssarily, of the adequacy of that search
or the lack thereofSeeBoyd v. Crim. Div. of U.S. Dep’t of Justjek’5 F.3d 381, 391 (D.C. Cir.
2007) Indeed, [m]ere speculation that as yetaovered documentaayexistdoes not
undermine the finding that the agency coridd@a reasonable search for [recordShfeCard
Servs,, Inc. v. S.E.(026 F.2d 1197, 1201 (D.C. Cir. 1991). Instead, an agency is obligated only
to conduct a search that‘reasonably calculated to uncover all relevant documehtstiey v.

C.ILA, 508 F.3d 1108, 1114 (D.C. Cir. 2007), a standard that an agency satisfies by searching



“all files likely to cortain responsive materials (if such records exi€dgtesby 920 F.2d at 68.
The D.C. Circuit’s precedent is clear tl@asearch is not “inadequate because it turned up only a
few” documents, “even if the slim yield may be intuitively unlikelyAhcient Coin Collectors
Guild v. U.S. Dep't of Stajé41 F.3d 504, 514 (D.C. Cir. 2011).

A court “may rely on a reasonably detailed affidavit, setting forth thelseéarms and
the type of search performed, and averring that all files likely to contain responaterials (if
such records exist) were searche@Hambers v. U.S. Dep't of Interio668 F.3d 998, 1003
(D.C. Cir. 2009). Here, the defendant’s declarant identifies the agency compskedtwath
searching for the responsive material; the parametdhe search, as defined by the defendant’s
interpretation of the plaintiff's request for “documents that reveal how muclkspeas to build a
structure known as Camp &Ahd that, based on the declarants extensive experience with
detainee issues, she svable to determine that the agency component “performed an adequate
search that was reasonably likely to uncover alldtaplicative responsive records.” Hecker
Decl. 1 3. This is “reasonably detailed,” setting forth the “search termshaadéncy
component that conducted the search, as well as an averment that “all filesolikefytdin
responsive materials . . . were searcheske Chamber$68 F.3d at 1003.

The plaintiff's arguments to the contrary are unavailing. The plaintiff contbatifie
Hecker Declaration “does not identify which files were searched, who seahehi#ég, how the
files were searched, or why the search was limited to a single divisions"Gpig’'n Def.’s Mot.
(“PlL’'s Opp’n”) at 23, ECF No. 13. The plaintiff is incorrect. Although the defendant’s
declarant does natateexplicitly which files within the Office of Detainee Policy were
searched, she implies that all of the Office’s files were so sear8estHecker Decl. § 3 (noting

that the Office of Detainee Policy “serve[s] as a focal point for detainee andaleteatters



within the Department of Defense” and that this component was tasked with isgdoctany
responsive records). The plaintiff offers no case law or statutory requirémetite agency
identify by name the individuals responsible for the search, nor the exact methbatbytive
files were searchedSeePl.’s Opp’n at 23. Finally, the defendant’s decladdsexplain why
only a single division was tasked with the search: based onclegatd’s “10 years of
experience in Guantanamo detention issues,” the “focal point for detainee and detafttosi' m
would be the agency component “most likely to have responsive material.” Heckef Bec
The plaintiff's additional arguments are similarly unavailing. The plaintsibeculation
as to other Defense Department offices that may have had responsive records doe#deot pr
any factual basis tdispute the defendant’s declarant’s sworn affidaS8gePl.’s Opp’n at 24-25
and n.9. The defendant’s search for “documents that reveal how much was spent to build a
structure known as Camp 7,” Hecker Decl. | 3, is a reasonable interpretahemtintiff's
FOIA requestespecially in light of the plaintiff's appeal leti@emandinghat the defendant
“reveal how much was spent to build a structure known as Camp 7” based on specific
contentions as to the existence of the facility, but mentioning only in passingtttieafathe
defendant “has no comment on the cost of the facility, or name of the contractor whio’built i
Compl. Ex. D at 1. In any event, the defendant’s declarant makes clear that strolatioh
would have been found by the Office of Detainee PoliegeHecker Decl. § 3. Finbj, as
noted above, even if it is “intuitively unlikely” that the defendant’s search relealg a single
record, such intuition, absent some indication of bad faith or other dissembling, is iestféc
overcome the defendant’s sworn affidavit, gard@rly when national securitgterestsare
implicated as is the case her8eeAncient Coin CollectorSuild, 641 F.3d at 5142ub.

Employees for Env’l Responsibility v. U.S. Section, Int'l Boundary & Water CqoridOrf.3d



195, 205 (D.C. Cir. 2014) @ting that when national security issues are implicated, it is “unwise
to undertake searching judicial review” (quoti@g. for Nat'l Sec. Studies v. U.S. Dep't of
Justice 331 F.3d 918, 927 (D.C. Cir. 2003)).

In short, the Court is satisfiedased on the submissions by the defendlaat,an
adequate search for responsive recards conducted, despite the fact that the search yielded
few documents.

B. The Document Is Properly Withheld In Full Pursuant To Exemption 1

The defendant contends, based primarily on informatgrfiorthin a classifiedex parte
declaration, that the record at issue “contains information that was proedyfield and that
continues to meet the classification criteria of Executive Order 13,526 regariditigence
activities,sources, or methods.” Hecker Decl. { 4. The plaintiff's challenge to this contenti
predicated upon the conclusory nature of the defendamlblkicly filed declaration SeePl.’s
Opp’'n at 10-12.

The plaintiff expresses her understandable frustratiintheex partedeclaration when
she alleges that “[tlhe complete secrecy of this filing is inappropri&e’'s Opp’n at 12 n.5.
The D.C. Circuit has approved tlmecamerareview of classifiedlocumentsn rare casewhen
national security interests and classified informasicginvolved. See, e.gRoth v. U.S. Dep’t
of Justice 642 F.3d 1161, 117273 (D.C. Cir. 201df);Nat’l Sec. Archive v. CIA52 F.3d 460,
469 (D.C. Cir. 2014) (criticizing District Court’s failure to condirctamerareview) (Rogers, J.
dissenting)Phillippi v. CIA 546 F.2d 1009, 1013 (D.C. Cir. 1976) (“[T]he District court may
have to examine classified affidavitscameraand without participation by plaintiff's
counsel.”). This is padularly true in Exemption 1 caseshere a counnustaccord agency

affidavits justifying withholding “substantial weight:so long as it ‘describes the justifications



for withholding the information with specific detail, demonstrates that the informaitbheld
logically falls within the claimed exemption, and is not contradicted by contraigree in the
record or by evidence of the agency’s bad faith, . . . summary judgment is edmwarthe basis
of the affidavit alone.”Judicial Watch, Inc. VU.S. Dep’t of Defens&15 F.3cat940-41;see
Larson 565 F.3d at 864\olf, 473 F.3dat 375-76.

After review of theex partedeclaration, the Court is satisfied that the defendant has
demonstrated that (1) the document is properly classified; (2)¢bedrdogically [and
plausibly] falls within” Exemption 1; and (3) there is no contrary evidence in tbedrec
evidence of bad faith on the part of the defend&aeJudicial Watch, Inc. v. U.S. Dep't of
Defense715 F.3d at 940-41. The Court is adstisfied that the defendant has demonstrated
there are no reasonably segregable portions of the record that can be r&dea&dihtt, 596
F.3dat851. The plaintiff's arguments to the contrary are unavailing in the face of the
defendant’'submissiaos.

V. CONCLUSION
For the foregoing reasons, the defendant’s Motion for Summary Judgment isigrante

An appropriate Order accompanies this Memorandum Opinion.
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