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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PAUL ZUKERBERG,

Plaintiff,
V. Civil Action No. 13-1557 (JEB)

DISTRICT OF COLUMBIA
BOARD OF ELECTIONSAND ETHICS

and

COUNCIL OF THE DISTRICT
OF COLUMBIA,

Defendants.

MEMORANDUM OPINION

WhenDistrict of Columbiavoters went to the polls on November 2, 2010, they
encountered a litany of typical statnd localgovernment fare: elections for Mayor, City
Council, and Delegate to the U.S. House of Representatives, among other positibas. Int
rightmost column of the one-page ballot, though, voters found a three-paragraph sefmary
“Proposed Charter Amendment IV: The Elected Attorney General AmendmeseDiSrict of

Columbia Board of Elections, November 2, 2010 General Election Sample Ballot,

http://www.dcboee.org/popup.asp?url=/pdf_files/nr_597.pdf. This EdEdterAmendment
proposed testablish thd®istrict' s Attorney Generaas an elected, rather thanappointed,
office. The question printed on the ball@idthatD.C. voters “would begin voting for Attorney
Generain 2014.” See id. The language of thenderlyingstatutethe voters werbeingasked to
approve — not included on the ballotvasmoreambiguousthe textstatedthat an eletion for

Attorney General would be held “after January 1, 20 Rrésentedvith only theunequivocal
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language on the actual ballot, an overwhelming majority — 76 percent of thosastlaoballot-
voted“Yes”

Some three years latemdjust eightmonths before the first scheduled primary election
for Attorney General, the City Council voted to postpone the electionaimtids2018. See
Opp., Exh A (Elected Attorney General Implementation and Legal Services Estalklsh
Amendment Act of 2013) at 10'he Mayordeclinedto veto hatlaw, and on October 24, 2013,
it wentto Congress for that body’s mandatoryl8Qislativeday review of ordinaryp.C.
legislation This iswhere it remainsoday.

In response to thi2013 Act,Plaintiff Paul Zukerberg brought this suikeging that, even
prior to its formal passagthe Act infringes his rights as a voter aasl a potential candidate for
Attorney Generalinder the First and Fifth Amendments andrteely amended®.C. Charter.
Soon thereafter, he moved for a preliminary injunction, hopimpygeentthe District from
enforcing the 2013 Act while candidates begin to colleetsignatures and raise the money
necessary to rum the scheduled 2014 primarWhile Zukerberg raises an interesf
challenge, the Court has no power to rule on that question today, as none of his clper®iis r
review. His Motion for Preliminary Injunction, consequently, must be denied wigejutdice.
l. Background

Most of he factdn this case are not in dispute. To begith, in the District, ordinary
legislationtakes effecbnly after three prerequisites are met: First,Gitg Council must pass
the legislation; second, the Mayor must sign it (or, as he did in this case, fdao i9;vand,
third, it must survive Congress’s mandatoryl&@islativeday review. SeeD.C. Code § 1-
206.02(c)(1). If Congress does not pass a joint resolution disapproving of the legygitition

that time limit,the Council’s billbecomes lawSeeid. The Mayordeclined to veto the 2013



Act, effectively approving it on October 24, 2013, but, due to the peculiarities of the 113th
Congress’s schedulthe 30-dayreviewperiod will not come to an end until sometime after
December 20seeOpp., Exh. C (Leglativelnformation Management System printout), and
perhaps as late as the first week of January 28&40Opp. at 4.

In the meantimeRlaintiff has challengethe 2013 Act on the grourbat it conflicts with
the 2010 Amendment and thus violates his rights utgeFirst and Fifth Amendments to the
U.S. Constitution, as well as the D.C. ChartgeeAm. Compl., § 15.In his Motion for
Preliminary Injunctionhe argueshatD.C. voters and potential candidates for Attorney General
— himself includedseeAm. Compl., 11 2, 10 will suffer irreparable harm if the Court does not
takeimmediateaction

Basedon its interpretation of current lawthatis, the 2010 Charter Amendment, not the
pending 2013 Act theD.C. Board of Elections has scheduled the Attorneye@sdelection for
2014. Although Plaintiff filed his Complaint and Motion for Preliminary Injunctioesed onils
fear that the District would remove the Attorney General position from the 20b4 dmkarly
as October 22, 2018eeMot. at 5, that has not come to pass. Instead, pursuaa authority,
the Board made official nominating petitions available on November 8, 2013 — 144 days prior to
the April 1, 2014 primaryfor Attorney General that it had schedulé&keMot. at 12. To gain
access to the ballot, a candidate for Attorney General must collect 2,000 s bgtdesuary 2,
2014. Seeid. While Congress is considering the law, Plaintiff argties,uncertainty
surrounding the 2013 Act and the scheduled election kasect and will continue to create a
“chilling effect,” discouraging potential candidates from filing to run and spgnaioney to

collect the necessary signatuessl dissuading potential donors from contributiSgeid. at 11



Reply at 78 (“With the 2013 Act hanging over the 2014 election like the sword of Damocles,
there is a substantial disincentive for any candidate to declare, raise fwheésgage voters.”).

Defendants respond that the plain language of the 26hdment allow the Council
to act as it has, but that, in any case, the controversy is noQOpge.at3. Because Congress
has not yet approved the 2013 Act, they argue, there is nothing for the Court to kEhjoin.
Plaintiff, furthermoredoes not dispute that the Council and the Board of Eledtiaves
continued to act as though the election will go forward. Not onlyhéidBOEdistribute
petitions on November 8, bits websitealsocurrently lists Attorney General as one of the
positions that will be contested in the April 1, 2014, primé&geReply at 7. On the other hand,
the BOE has plack‘asterisks’next to the positioon its websiteand includes a note statititat
the election may not procee8eeid. at 8.

The parties submitted preliminanyjunction briefs on an expedited timetable, and the
Court held a hearing on the Motion on November 7, 2013.
. Legal Standard

A preliminary injunctionis “an extraordinary remedy that may only be awarded upon a

clear showing that the plaintiff is entitled to such reliédinter v. NRDC, Inc., 555 U.S. 7, 9

(2008). “A plaintiff seeking a preliminary injnction must establish [1hat he is likely to
succeed on the merif2] that he is likely to suffer irreparable harm in the absence of
preliminary relief[3] that the balance of equities tips in his favor, and [4] that an injunction is in
the public inerest.” 1d. at 20.

Before the Court may consider these factors, it must first determine whetaer it h
jurisdiction to hear the case becatidicle Il jurisdiction is always an antecedent question

Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 101 (1998). A court may not,




therefore, “resolve contested questions of law when its jurisdiction is in dddbat 101.
Alternatively, perhaps, asne court in this Circuit has observed, the Court could conthade
Article 111 jurisdiction is “[t]he first component of the likelihood of success on the merits prong”

of the preliminaryinjunction analysis. Barton v. District of Columbia, 131 F. Supp. 2d 236, 243

n.6 (D.D.C. 2001) (citin¢pteel Co.523 U.S. at 101).
It is the paintiff who bears the burden of proving that the court has sulnjatter

jurisdiction to hear hislaims. SeelLujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992);

U.S. Ecology, Inc. v. U.S. Dep't of Interior, 231 F.3d 20, 24 (CC{C. 2000). A court has an

“affirmative obligation to ensure that it is acting within the scope of its jurisdictionabiyth

Grand Lodge of Fraternal Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 13 (D.D.C. F001).

this reason, althoughe Court musttreat the complaiis factual allegations as true. and
must grant plaintiffthe benefit of all inferences that can be derived from the facts alleged,”

Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1113 (BC{€. 2000) (quoting Schuler v.

United States617 F.2d 605, 608 (D.Cir. 1979)) €itation omitted),“ the [p]laintiff s factual
allegations in the complaint . will bear closer scrutiny in resolvirjgurisdictional issuesthan
[meritsquestions].” Grand Lodge 185 F. Supp. 2dt 13-14 (quoting 5A Charles A. Wright &

Arthur R. Miller, Federal Practice and Proced@r&é350 (2d ed. 198))

Additionally, a court*“may consider materials outside the pleadings in deciding

[questions)of jurisdiction . . .” Jerome SteverBharms., Inc. v. F.D.A., 402 F.3d 1249, 1253

(D.C. Cir. 2005) cf. alsoVenetian Casino ResortLC. v. E.E.O.C., 409 F.3d 359, 366 (D.C.

Cir. 2005) (“given the present posture of this case — a dismissal under Rule 12(b)(1) @ssripen

grounds — the court may consider materials outside the pleagdingsbert v. Nait Academy of

Sciences974 F.2d 192, 197 (D.Cir. 1992).



1.  Analysis

Defendants contend that this Court does not havgdjction to decide Plaintif§ claims
because thlaw Zukerbergseeks to invalidates not final,and thus itnaynevertake effect at all
SeeOpp. at 7-8. In short, theygue, the mattes unripe. The Court agrees.

A. Ripeness

At its foundation, ripeness is about whether a federal coart 6r should decide a cdse.

Am. Petroleum Instv. E.P.A., 683 F.3d 382, 386 (D.C. Cir. 2012)ticle 11l does not allow a

litigant to pursue a cause of action to recover for an injury that is not “cgnaipénding.”

Wyoming Outdoor Council v. U.S. Forest Serv., 165 F.3d 43, 48 (D.C. Cir. {&889 Nat |

Treasury Emps. Union v. Uieid States 101 F.3d 1423, 142D.C. Cir. 1996)) Texasv. United

States523 U.S. 296, 300 (1998) (“@&aim is not ripe for adjudication if it rests upoontingent

future events thanay not occur.”) ¢itation omitted) see alsd-ull Value Advisors, LLC v.

S.E.C., 633 F.3d 1101, 1107 (D.C. Cir. 20118 ¢laim is not ripe where thigpossibility that
further consideration will actually occurfbee [implementation] is not theoretical, but r&gl.

(quoting_Ohio Forestry Ass’n, Inc. v. Sierra Club, 523 U.S. 726, 735 (1998)).

The doctrine’s purpose is “to prevent the courts, through avoidance of premature
adjudicationfrom entangling themselves in abstract disagreementmtil [@] . . . decision has
been formalized and its effects felt in a concveds by the challenging parti€Abbott

Laboratories v. Gardne887 U.S. 136, 148—-49 (1967), and thus to “erjsthat Article 1lI

courts make decisions only when they have to, and then, only cAne.Petroleum Inst.683

F.3d at 387 (citing Devia v. N.R.C., 492 F.3d 421, 424 ([@i€.2007));Alcoa Power 643 F.3d

at 967 (D.C. Cir. 2011) (noting “usually unspoken underlying rationalehat & claim may be

unripe where if we do not decide the claim now, we may never need to”)



put it:

The constitutional provenance of that principle is well understédsdlustice~rankfurter

[Where an ordérdoes not grant or withhold any authority,

privilege, or license . . . the denial of judicial review . . . does not
derivefrom a regard for the special functions of [coordinate
branches] Judicial abstention here is merely an application of the
traditional criteria for bringing judicial action into plafartly

these have been written into Article 3 of the Constitutiprvhat

is implied from the grant dfudicial power”to detemine“Case’

and “Controversies.’Partly they are an aspect of the procedural
philosophy pertaining to the federal courts whereby, ever since the
first Judiciary Act, Congress has been loathe to authorize review of
interim steps in a proceeding.

Rochester Telephor@orp. v. Lhited States 307 U.S. 125, 130-131 (193@jtationsand

internal quotation marksmitted).

In assessing finalitand concreteness the context of this dispute, thehe Court must

decide whether th2013 Act, which would effectively cancel the 2014 Attorney General

election,is final enough for the Cout consider Plaintiff's challengethatis, whether action

pursuant to the Ags “certainly impending To state the question is to supply its answeritfor

is uncontroversial that a law thaasinot yet been passésinot yet binding, and may never

“have its effects felt” at altannot be considered final. dlase lavsupportshatcommorsense

notion.

For example, in Chicago & Southern Air Lines v. Waterman S.S. Corp., 333 U.S. 103

(1948), the Supreme Court considered a challenge to a decision of a regulatory hoard tha

requiredpresidential pprovalbefore it could take effectWriting for the majority, Justice

Jackson observed that “[u]ntil the decision of the Board has Presidential apprgraalis no

privilege and denies no right. It can give nothing and can take nothing awayh&@pglicant

or a competitor.”ld. at 112. Such an interim order, he concludethot reviewable.” Id. at



112-13. The 2013 Act, similarly, has no legdéef—it denies no right, and it takes nothing
away from the voters orgpential candidates until the congressional review period has passed

SeeD.C. Code § 1-206.@)(1). As aresult, it canndde reviewed See alsdrochester

Telephone Corp., 307 U.S. at 130-13[T[he order sought to be reviewed only affects

[complainants] rights adversely on the contingency of future administrative action. In ¥iew o
traditional conceptions of federal judicial power,at$o the courts in these situations is either
premature or wholly beyond their province.”).

The D.C. Circuit recently had occasion to assess ripeness under somswahat s

circumstances-albeitin the context of prudentiaipeness In American Petroleum Institutéhe

plaintiff, a trade association, sought judicial review ofi&l rule’ issued by the EPA in 2008
deregulating hazardous secondary material§&ee683 F.3d at 384—-86. hBrtly after the parties
had fully briefed the merits of the cafiapugh, the EPA published a notice of proposed
rulemaking that woulthave altered the ralin a wayto makethe caségo[] away without the
need for judicial review. Id. at 388. The courtconcluded that the case was not ripe because,
although the 2008 regulation wasfmal rule;” the EPAs position on the policy being
challenged was tentativé&eeid. Central to the analysisand of particular interest to this Court
—was the fact than impending decision by the agency, in that case a proposed EPwiglie,
obviate the need for judicial revievieeid. (“In light of the July 2011 proposed rule, though,

‘[i]f we do not decide [the issue] now, we may never need)t@qtiotingNat| Treasury Emps.

Union, 101 F.3d1431)(alterations in original)

This casas a significant step removed frolvmerican Petroleunmnstitute That is, there
are even more reasons to consider this case unfipe Court heras before it a challenge to a

staute that must go through further procedures befor@ihave any concrete, legally binding



effect Indeed, althougtt District hagaken the firstwo stes toward amending the Code —
the Council passed the 2013 Act, and the Mayor did not vetiuither actionin this case by

Congress, couldullify it. In contrast, iAmerican Petroleum Institut¢he Court had before it a

final regulation dbeit one tlat the agency was considering alterifdpnetheless, botine

American Petroleunnstitutecase and this onmepresentontroversies that may shortly become

moot —eitherthrough ameliorative rulemaking or a veto by Congress. LikAmherican

Petroleuminstitutepanel, then, if this Court declines to review the 28&8at this time, it “may

never need to."SeeAm. Petr. Inst., 683 F.3d at 387.

The_ American Petroleummstitutecourtalso emphasized that the rulemaking process

would provide the plaintiff with “a chance to convince the EPA to change its middat 388.
Given that the court could not know for sure what form the final rule would take, or even
whether it would chargat all the court determined that it would be best to withhold review
until the matter was settledd. Zukerbergsimilarly, has had- and, indeed, still hasample
time to try to comince Congress to veto the laBecausé[t] he interest in postponing review is

powerful when th¢legal] position is tentativé,Ciba—Geigy Corp. v. E.P.A., 801 F.2d 430, 436

(D.C.Cir. 1986), the Court concludésat the2013 Actwill not be “sufficiently final’ to satisfy
thefinality and concretenesspecs of the ripeness inquiry until Congress has had the chance to
pass judgment.

B. Plaintiff’s CounterArguments

Plaintiff marshals a number of arguments in an attempt to sidestep this obvious bar.
First, he points out that courts have on occasion piggdhpreenforcement challenges to statutes

and regulationsSeeReply at 8. For example) AbbottLaboratories, 387 U.S. 136 (1967), the

seminal opinion cited by both sides in this case, the petitioner drug manufactugdrsjadicial



review of a federal regulation requiring specific changes to existingrighelgquirementsid. at
138-39. The regulation at issue had taken effect but had yet to be enforced by the respondent
federal agencyld. at 139. Notwithstandindné lack of enforcementhe Court dtermined that

the petitioners’ challenge was ripe for review, relying principally on ttietiat theexistenceof

the regulation -even before it had been enforcedlaced the petitioners in thmtenable

position of choosing between complying with the/(and incurring economic hardship) or
refusing to comply at the risk of future enforcemddt.at 152. Here, by contrast, tlaev in

guestion has not actually been promulgated; instead, it still awaits congreast@mra So iis

not an issue of enforcement, but rather of existence, that prevents ripeness here

In addition, because thibbott Lalpratories labeling law was already in effedhe

hardship on the petitioners was present and real, and “the impact of the regulations]. . . [was
sufficiently direct and immediate as toder the issue appropriate for judicial review” prior to
enforcement.ld. Zukerberg converselyfaces nasimilar dilemma. The 2013 Act does not
impose any concrete hardship on Hiecause its not the law. Itis, after all, nothing but

proposed legislation at this point. Afleas the petitioners Abbott Laloratorieswere faced

with the immediatehoice of whether to comply with the challenged regulation or risk swift and
hefty punishment, the 2013 Act has not forced Plaintiff to make any hard decisions today. Thi
is because the®E continues to enforats interpretation othe 2010Amendment- in other
words, it continues to act as though there will be an Attorney General election inl2@hdse
circumstances?laintiff may continue toallect petitions and raise fundshé threat tdnis
interests is anything but immediate.

Plaintiff next argueshatcongressional review of D.C. statutes amounts to a “rubber

stamp,” that the 2013 Act will “inevitably” become law, and that the controversythustie

10



consideredipe now. SeeReply at 7 As evidence fothis proposition, Plaintiff notes that
Congress rarely steps in to invalidate a D.C. statute, and he suggettte B@E treated the
Mayor’s review— not Congress’s as “the relevant momentf passageld.

The Court sees twoompellingresponses tBlaintiff's argument. First, it is important to
note that although tHBOE paid lip service to the idea that the office of Attorney General was
included on the list of electable positions “pendimg Mayor’sreview” of the 2013 Actsee

D.C. Board of Election€Candidate Guide to Ballot Access

http://www.dcboee.org/candidate_info/general_infofpracticeit has teatedcongressional
review as thaine qua non. In fact, although the Mayor approved the bill and sent it to Congress
on October 24, BOBas not begun to enforce the Act, and all available evidence suggests that
the agencwvill not enforce it until it beomes binding law — that is, until Congress’s opportunity
to act passes

Second, and relatefilist because the 2013 Act’s passage is likely or even “inevitable”
does not mean it is ripe for review. Hugely popular bipartisan legiskii@dhas just been
introduced, for example, or a bill that Congress has passed and the President Has gaymes
not law —yet. Thefull legislative process must still be completdelaintiff has offered no
examples- and the Court has found nonef-any case in which a federal court has allowed a
pre-passage challenge to a statute on the grounds that it is-ikskgn inevitable that it will

pass. SeeFelix FrankfurterA Note on Advisory Opinions, 37 Harv. L. Rev. 1002, 1002-04

(1924) (Despite the fact “that opinions of the Supreme Court in advance of legislati@hb&oul

‘constructive,” they remain impermissible advisory opinions.); Note, Advisorniops and the

Influence of the Supreme Court over American Policymaking, 124 Harv. L. Rev. 2064, 2064

(2011) (“[T]he Supreme Court will not consider whether potential legislative or executive action

11



violates the Constitution when such action is proposed So, if a legislative coalition wishes
to enact a law that might plausibly be struck down . . . it must form its own estimattetsfer
the proposal is constitutional but cannot know for certain how the Court will ultimatehtivee
law.”) (citations omitted)That Congress rarely disapproves of D.C. statutes, ¢hanpt render
the present controversy riperfreview.

Perhaps sensing that he has an upliiits; Plaintiff arguesn his Sur-SuiReply that the
language of the D.C. Home Rule Act suggests that a D.C. bill becomes lawwaf@ouncil
passes it and the Mayor approves3eeSupp. Br at 2. Indeed, the Charter does state that an
act adopted by th€ouncil and approved by the Mayahallbecome law,” D.C. Code § 1-
204.04(eemphasis addedand that if Congress passes a joint resolution of disapproval, that
resolution is “deemed toave repealeduch act.”§ 1-206.02(c)(1) (emphasis addedhis
clever observation, though, amounts to nothing more than semantics. Although the Home Rule
Act refers tothe piece of paper approved by the Mayorlag™and Congress’s interventiors a
“repeal,”that “law” cannot be enforced until tikengressional review period is ufeeid.

Until then, the BOE wilpresumably continue to allow candidates to register and pick up
petitions (And if it does not, Plaintiff may challendgleatdecision.) A law that cannot be
enforced -even though it may be “repealeiti’name — cannot be final for purposes of ripeness
review.

C. Unavailability of Relief

ThePlaintiff's prayer for reliefurtherhighlights his ripeness problem. In his Complaint,
he requests that the Court “prohibit[] the D.C. Council from taking any action taovert
frustrate or undermine the [2010] Charter Amendment.” Compl. at 7. The Court sees/svo wa

to read this, and both betrthe presenjurisdictionalinfirmity of Plaintiff's claim. If the

12



Complaint is taken to ask the Court to prevent the Council from considering a law thét woul

postpone the 2014 Attorney General election, tHam#ff has proposed a natarter for the

obvious reason that the Council has already done so and the Court thus is not in a position to

grant the relief rguested. (The Court also notes it District’'s Speech and Debate Clause

would prevent a court from telling the Council it cannot even consider aS3aeChang v.

United Sates 512 F. Supp. 2d 62, 64-§B.D.C. 2007). If, instead, Plaintifiseekso ask the

Court to prospectively prevent the Council fremforcingthe 2013 Actthen he has managed

only to underscore the fact that the Council capnesentlyenforce the Act, for the simple

reason that the Act is ngét law Either way, the Court can afford no relief to an unripe claim.
Plaintiff also asks the Court to “prohibit[] the Board of Elections from removing the

Office of Elected Attorney General frord 2014 ballot.” Compl. at 7. This request, toakes

manifestthe ripeness difficulty he face#\s the Court has made clear, the present controversy is

not yet ripe in part because the Board of Elections has not rertte/édtorney General

position from the 2014 ballot, nor has it indicated that it intends or has the authority to do so until

the 2013 Act is passed. One principle underlying the ripeness doctrine is that aouots ca

simplywade intoanylegal conflict tooffer advisory opinions on whéte governmentan and

cannot dauntil there is a concrete action whose legality may be addressed. Sd@ichayd H.

Fallon, Jr., Daniel J. Meltzer, & David L. Shapiro, Hart and Wechsler's The Fé&imrgs and

the Federal Syste®il (5th ed. 2003)‘@dvice to a ceequal branch of government prior to the

other branch’s contemplated action” would render an impermissible advisory ogintermal

guotation marks and alterations omitted); Charles Alan Weighlt, 13Federal Practice &
Procedure 8§ 3529.1 (3d ed. 1998) (“courts have no general veto or supervisory power over

Congress”)

13



Plaintiff contends, finally, that postponing judicial review will impose a hardship on him
becauséemust immediately begioonsidering the possibii that there will be no election i
2014. SeeMot. at 10-11 Yet hardship alone cannot transform an unripe case into a ripefone. |
this were spthe category of ripe cases would grow dramaticaliyother words, if the 2013 Act
were ripe merely because some candidates were desséradn running for Attorney General on
the chance- even the large chaneethat the election would be postponed, then almost any
proposedaw that had the potential to affect private rights and responsibilities could face
similar challenge. Th€ourt is reminéd of the example, discussed at some length at oral
argument, of the car dealeorried about the effect of a propodatl that would raise taxes on
car sales. If the legislature has not yet passed theataane would suggest that the dealer could
bring a court challenge based on the fact that such mitgix prospectively alter his business

model. See, e.g Clapper v. Amnesty Int’l, 133 S. Ct. 1138, 1151 (2013) (“[R]espondents

cannot manufacture [Article 11l jurisdiction] merely by inflicting harmtbemselvedased on
their fears of hypothetical future harm that is not certainly imperiginghat the 2013\ct has
a potential impact on Zukerbesgactionsefore it becomes binding, then, cannot independently
support judicial review.
V.  Conclusion

At the end of the day, the Court offers no opinion orlggality of the2013 Act. If
Plaintiff is displeased by tHaw, hemay certainly renewis Motion for Preliminary Injunction
oncethe Actbecomedbinding. All the Court holds here is that he has reid@n which to
proceedoday.

That said, lte parties are reminded that evethd caseailtimatelybecomes ripe for

review, thatdoes not necessarily mean tttas Courtis the proper forum for adjudicatiorAs

14



discussed at the hearirfgaintiff will not suceed in this forum unless he is ablattculate a
federal constitutional claimThe parties devoted almost no attention to this question in their
briefing here, but the Court will have to grapple with iaipotentiahext round. Should
Plaintiff dedde to file a renewed Motion for Preliminary Injunction once Congresst#a$0-
review period has passed, the Court trusts he will shore up any insufficienciepleraldisgs in
this regard. Of course, if he has doubts about the legitimacy of such claims, tesmiayg this
case ande-file in Superior Courtpmitting his federallaw claimsto avoid removal.

The Court thereforewill issue a contemporaneous Ordenying Plaintiff’'s Motion for
Preliminary Injunction on the ground that the controversy is not yet ripevieme

/sl James EBoasberg

JAMES E BOASBERG
United States District Judge

Date: November 15, 2013
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