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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERTO AYALA, etal.,

Plaintiffs,
V. Civil Action No. 13-1603 (JEB)
TITO CONTRACTORS, et al.,

Defendants.

MEMORANDUM OPINION

Plaintiffs are laborers who performed construction and carpwairy for Defendant Tito
Contractors at varioug@ject sites in the Washingtonetnopolitan area. They brought this
action against Tito and its owner seeking unpaiertimewages under the Fair Labor Standards
Act, 29 U.S.C. 8§ 207Plaintiffs now file this Motion for Conditional Class Certification under
the FLSA'’s “collective action” provision, 29 U.S.C. 8§ 216(@fempting to createanditional
class of current and forméito laborers Defendants oppose, arguing that the proposed class
does not consist of “similarly situated” individuals. BecahgeCourt finds that Plaintiffs have
made the requiretinodest factual showirighat the putative class members are similarly
situated, it will granther Motion, conditionally certify the proposethss and provide further
parameters for identiing and giving otice to class members.

l. Background

According to the Complaint, which must for now be presumed Tiit@js a contracting
company that “provide[s] construction services to customers, including landsaapisanry,
electrical work, carpentry, and painting at various locations in the Distriédblumbia,

Maryland, and Virginia.” Compl., § 19. Plaintiffs are seveniatswho workfor Tito, which,

1

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2013cv01603/162637/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2013cv01603/162637/26/
http://dockets.justia.com/

since October 2010, has employed over 100 hourly or salaried employees assigned to the
different project sitesSeeid., 1 21. Although Tito wastatutorilyobligated to pay 150% of the
employees’ hourly rate for overtime work, it routinely required Plaintiffs and®tbevork over
40 hours per week without such payme8eeid., 1 2426. In fact,Tito knew and‘often
insisted” that they work 60-80 hours per wedt., § 27. Tito, moreover, “directed and forced
Plainiffs and similarly situated employees to underreport the number of hours worked eac
week,”id., and failed to keep accurate time records. i&e§ 3334.

Plaintiffs filed this lawsuit orOctober 18, 2013lleging violations of th&LSA —as
well asthe D.C. Minimum Wage Act, the Maryland Wage and Hour Law, and the D.C. and
Maryland Wage Payment and Collection Lawand commoraw breach of contract and
guantum meruit. Seeid., 1166-106. They have now moved for conditionakscertification,
and in the interim have filed three Nogés indicating that6 additionapotential class members
have opted inSeeECF Nos. 7 (First Notice), 9 (Second Notice), 14 (Third Notice).
1. Analysis

In bringing this Motion, Plaintiffs argue that the Court shoulddttionally certify their
class and require Tito to helpem identify and notify class members. Twurt will begin by
outlining the law regarding conditial certification in FLSA cases atiden apply it to the
allegations here. Finding certificatiappropriate, the Court wilastresohe certain diputes
between the parties about identification and notification procedures.

A. FLSA Collective Actions

The FLSA forbids employers from requiriregnemployeeto work “workweek[s] longer
than forty hours unless such employee receives compensation for his employmeessoéxc

[40 hours] at a rate not less than one and one half {lmedsegular rate.” 29 U.S.C.



§207(a)(1). Aggrieved employees asserting violations of this or other subst&itiva
provisionsmay bring actions on their own behalf atiht of “other employees similarly
situated” in ecollectiveaction. 29 U.S.C. § 216(b). “This unique cause of action . . . is not
subject to the numerosity, commonality, and typicality rules of a class actaer Rule 23.”

Hunter v. Sprint Corp., 346 F. Supp. 2d 113, 117 (D.D.C. 28@4)alscCastillov. P & R

Enterprises517 F. Supp. 2d 440, 444 (D.D.C. 2p07
Although the D.C. Circuit has not yet spokentloa issue, “[apurts in this Circuit and

others have settled on a tvetage inquiry for determining when a collective action is

appropriate.”Dinkel v. Med3ar Health, InG.880 F. Supp. 2d 49, 52 (D.D.C. 2012). At the first
stage, “the court mak[es] an initial determination to send notice tatgdtept-in plaintiffs who
may be'similarly situated’ to the named plaintiffs with respect to whether a FLSA violatsn

occurred.” Myers v. Hertz Corp., 624 F.3d 537, 555 (2d Cir. 2010) (citations and quotation

marks omitted)emphasis added3ee ado Dinkel, 880 F. Supp. 2d at B3 (collecting cases).

This stage requires only “a ‘modest factual showindjgaht to demonstrate that [nameatjd
potential plaintiffs together were victinad a common policy or plan that violated the law.”

Castillo 517 F. Supp. 2d at 445 (quoting Chase v. AMICO Props., 374 F. Supp. 2d 196, 200

(D.D.C. 2005)).“Such a showing, as an initial matter, satisfies the FLSA requirement that
putative class members be similarly situgtethe plaintiffs, . . . and is ordinbrbased mostly

on the parties pleadings and affidavits.” Encinas v. J.J. Drywall Corp., 265 F.R.D. 3,.6.(D.D

2010)(internal quotations omittep3ee alsdMooney v. Aramco Servs. Co., 54 F.3d 1207, 1214

n.8 (5th Cir. 1995); McKinney v. United Stor-All Ctrs., Inc., 585 F. Supp. 2d 6, 8 (D.D.C. 2008).

If a plaintiff can makethis showinga @urt will conditionally certify the classAt the second

stage, defendants may move at the close of discovery to decertify the cahdiags if the



record etablishes that the plaintiffs are not, in fact, similarly situatgdeCastillo 517 F. Supp.
2d at 445.

The bar fora plaintiff atthe first stage of the process is not higee, e.g.Morgan v.

Family Dollar Stores, In¢551 F.3d 1233, 1261 (11th Cir. 2008) (descrilptagntiff's burdenas

“not particularly stringent,” “fairly lenient,” “flexible,” and “not hea¥)y(internal citations and
footnotesomitted);Dinkel, 880 F. Supp. 2d at 52 (describing “a low standard of proof because
the purpose of ik first stage is merely to determine whether ‘similarly situated’ plaintiffs do in
fact exist”) (internal citations omittedYicKinney, 585 F. Supp. 2d at 8 (“Thewbemploys a
lenient standard in making this determination . . . .”). Indeed, allgmaded is “some
evidence,beyond pure speculatiomf a factual nexus between the manner in which the
employer’s alleged policy affected [daintiff] and the manner in which it affected other

employees.”_Symczyk v. Genesis HealthCare C@&%6 F.3d 189, 193 (3d Cir. 201(nternal

citation omitted) rev’d on other grounds, 133 S. Ct. 1523 (2013). “Plaintiffs need only show

that their positions are similar, not identical, to the positions held by the putativeneladzers.”

Grayson v. K Mart Corp., 79 F.3d 1086, 1096 (11th Cir. 1996) (internal citations and quotation

marks omitted).During the second stage, a court’s inquiry is typically more searcBieeg),

e.g, Lockhart v. Westinghouse Credit Corp., 879 F.2d 43, 51 (3d Cir. 1989) (at seagad st

courts examine whether all putative class memhb@jdwere] employed in the same corporate
department, division and location; (2) advanced similar cl§in@nd (3) sought substantially the

same form of relief), overruled on other grounds Bfaceski v. Westinghouse Elec. Corp., 54

F.3d 1089 (3Cir. 1995).



B. Propriety of Certification Here

The Court find$laintiffs clear thdow first-stagehurdle here.The clasghat Plaintiffs
seek to certify comprises “all individuals who are or have begrogied by Defendan{$ as
laborers since October 18, 2010.” Mot. & (footnote omitted). They allege that the potential
class members are similarly situated inasmuch as they were all laborefgenfoomed a
variety of construction, carpentry, and odd jobs” for Tito; were assigned to workKiatijaarjob
sitesby Tito; were often required to work more than 40 hours per weeie routhely not paid
for overtime work;and were directed to underreport their hoiBeeCompl., 1 19-27, 36.
Plaintiffs have also submitted several declarations in conjunction with this Motion, which aver
these same facts. Seeg, Mot., Exh. C (Delaration of Mauricio Bautistgps laborer and
supervisor, directed to over 100 different project locations in pastybess; typically worked
60-80 hours per week, as did others; not paid overtime rate; hours underreported).

The factsPlaintiffs marshal here are consistent with those that have supported conditional
class certificationn other casem this Circuit. For example, th€astillocourt foundthata
putative class of janitorial employees veamilarly situated where théyere employed by
Defendant to clean commercial real estate buildings in Washington, D.C. . . . ped] w
scheduled for, and worked more than, 40 hours per week, and were not compensated for
overtime pay.”See517 F. Supp. 2d at 446hternal citations omitted). Whilne class members
worked in different buildings, had different job titles, only some were unionizedaané were
full-time workersand some pattime, the court found those distinctions “immaterial . . . because
the proposed class definition . . . focuses only on whether the employees were not paie overt

for more than 40 hours worked in a workweekld’ at 447;see ale Douglas v. Chariots for

Hire, No. 12-429-JEB (D.D.C. Jan. 24, 2013), ECF No(M&morandum Opiniom@nd Order)



(conditionally certifying class of limousine drivers who were treateddependent contractors,

not employees, and subject to common policies designed to avoid paying overtime).
Defendants raise three princi@abuments against certification hemene of whichs

availing. First, they contend that Plaintiffs’ supporting affidavits are irtsesfitly specific. See

Opp. at 7-8. In doing s@efendants rely ohundy v. Cathdt Health System of Long Island

Inc., 711 F.3d 106 (2d Cir. 2013), for the proposition that a certain workweek must be specified.

Seeid. at 114. Yet Lundwas a case in which there were real questions about whether the

plaintiffs had actually worked more than 40 hours given weekand the Cou had to weigh

30-minutemeal breaks and 15-minute additions around staiftee if all the time added up to

more than 40 hourdd. at 11445. This case, at least accoglio the allegations and affidavits,

is a far cry fronthat scenarigsince Plaintiffs often worked 60-80 hours (and up to 84 hours) per

week. The Court thus finds th#te allegations and affidavits are not impermissibly vague.
SecondDefendants maintain that Plaintiffs have not established the existence of any

uniform policy violating the FLSASeeOpp. at 9-10. Whether or not Defendants’ policies

contravened the FLSAowever, is not a question for this stagd:this stage [in the

certification pr@ess], district courts should ordinarily refrain from resolving factual disyartd

deciding matters going to the meritdinkel, 880 F. Supp. 2d at §8iting Lynch v. United

Servs. Auto. Ass’n, 491 F. Supp. 2d 357, 368 (S.D.N.Y. 2007)Cantper v. dme Quality
Mgmt. Inc., 200 F.R.D. 516, 520 (D. Md. 2000)). To the extent Defendants argue lack of

uniformity, that is not the standar&ee, e.g.Grayson 79 F.3d at 1096 (“Plaintiffs need only

show that their positions are similar, not identicalht positions held by the putative class

members.”) (internal citations and quotation marks omitted).



Defendants last assert that their pay policies are dictated by the intinottiact for
each project and do not operatea uniform scheme. S@gp. at 10-11. One again,
uniformity is not a prerequisiteand Plaintiffs here have certainly proffered sufficient evidence to
show they are similarly situated.

A brief caveat is worth insertion her#é.should be clear that in conditionally certifying
this proposed class and permittitige matteto proeed as a collective action, tB®urt makes
no comment on the merits of thase, nor ean about the likelihood that the proposed class
would survive a motion to decertify under the more searching ingppired at that stage.
Rather, the Court holds only thakaintiffs haveshown “some evidenctgeyond pure
speculation,” of a factual nexus between the manner in which the employegadatiolicy
affected [Plaintif§] and the manner in which it affedtether employees.Symczyk 656 F.3cdat
193(internal citation omitted) Because of the lenieéstandard applied at this point, this
showing is sufficient to conditionally certify a collective action under § 216(th)eoFLSA.

C. Noticeand ldentificatiorProcedures

This determinatioms not the end of the affair. Instead, the Court must now refmive
particulardisputes regarding how other class members may be identified and notified.

First, Plaintiffs have sought identifying information about po&ticlass memberfsom
Defendantswhose onlyesistance&oncerns telephone numbers, which they argue should not be

disclosed. Compare Hernandez v. Immortal Rise, Inc., No. 11-4360, 2012 WL 4369746, at *9

(E.D.N.Y. Sept. 24, 2012) (“Since defendants fail to present any compelling reasbea Court
to exercise particular caution in this case, and plaintiffs state that all pronfdadation shall
remain ‘confidential,” the Court finds no reason to exclude discovery of opt-in dléahiphone

numbes at this time.”) (citation omitted), witBncinas 265 F.R.Dat 7 (“Because [aintiffs



have not specially justified their need for access to putative class meipib@ns’ numbers, the
defendants will be ordered to produce only the names and last kndvasseks of putative class
members.”). ADefendants raise no special concerns and as many potential plaintiffs do not
speak English as a first language — thus making them harder to cottaceurt believes the
balance favors requiring Defendants toypde phone numbers.

Second, Plaintiffs ask that notice of this suit be posted at all of Defendants’ glaside
Defendants oppose postiagfacilities other than their owrNeither side contests that the Court

has discretion with regard to noticeese.g, Engers v. AT&T, No. 98-3660, 2007 WL 1557163,

at *1 (D.N.J. May 24, 2007) Decisions as to whether to facilitate notice to potential plaintiffs,
and how to facilitate it, are matte¥atrusted to the district coustdiscretion.”) (citation

omitted), and district courts have come out on both sides of the queStompare, e.g.

Castillo 517 F. Supp. 2d at 449 (ordering posting in some, but not all, requested plades),

Romero v. Producers Dairy Foods, Inc., 235 F.R.D. 474, 493 (E.D. Cal. 2006) (posting required),

with Villarreal v. St. Luke’s Episcopal Hosp., 751 F. Supp. 2d 902, 920 n.104 (S.D. Tex. 2010)

(no posting required; mail notice sufficiamder particular circumstangeMartinez v.Cargill

Meat Solutions, 265 F.R.D. 490, 500-01 (D. Neb. 2009) (same unless mailing proves unreliable).

The Court believes requiring posting only in Defendants’ own offgdse better
outcome here for several reasons. FastDefendants note, they have no control over some of
their employment sitesSeeOpp. at 13. Secon@)aintiffs havenot indicated that mailingsnd
phone calls would somehow be deficient or that they would be unlikely to reach the intended
recipients. Thirdanyposting could impl\Defendantsendorsement of the Notice or letad
situations in which Defendants were the ones answering questions about the Natizuy |

when these are tasks thaintiffs’ counsel should (and no doubt wish to) undertake.



narrowerapproach to posting thus seems advisable. At the end dath it is Plaintif who
bearthe burden of notifying potential class members, and that burden should not be shifted
unlessthey areunable to shoulder it because of circumstances bepamatontrol or because of
Defendants’ own actions.

Third, the p#ies contest the amount of time permitted for opt in, with Plaintiffs seeking

90 days and Defendants 60. The law is split here, too. Compare Bowens v. Atl. Maint. Corp.,

546 F. Supp. 2d 55, 60 (E.D.N.Y. 2008) (60 daysth Encinas 265 F.R.D. at 7 (90 days). As

Plaintiffs have already collected 16 aptforms,seeReply at 23, and the case is fairly
straightforward, the Court believes 60 days is sufficient.

Fourth, the parties battle over the content ofNbéceitself. Plaintiffs haveagreed to
add language statingDefendants dispute the claims and do not acknowledge wrongdoing.”
Reply at 5. Defendants also seek the striking of any languageNotioe about the
underreporting of hours on the ground that such is not a claim under the Be®B®pp. at 13.
Yet, the point of théNoticeis to explain in simple fashion what the case is about. Whether
underreporting itself violates the FLSA is immaterial; theresfee to underreporting in the

Notice gives context to the failure to pay ovesrirates. The Court will not order it removed.



[11. Conclusion

For the foregoing reasons, the Cowiit grant Plaintiffs’ Motionfor Conditional Class
Certification A contemporaneousr@er will so state and will set out specifjaidance on

identification and notification consistent with this Opinion.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: February 6, 2014
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