AYALA et al v. TITO CONTRACTORS, INC. et al Doc. 60

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERTO AYALA, etal.,

Plaintiffs,
V. Civil Action No. 13-1603 (JEB)
TITO CONTRACTORS, INC,, et al.,

Defendants.

MEMORANDUM OPINION

Plaintiffs in this case areonstruction workerastho wereemployed by Defendant Tito
Contractors. Thegllegethat Titointentionally and systematically denied thewertime wages
and, at times, even refused to compensate them for non-overtime hosuing Tito and its
president, Maximo Pierol&|laintiffs assera number of causes of action, including violations of
the federal Fair Labor Standards Act and the District of Columbiatge\WWayment and
Collection Law.

Theynow move fopartialsummary judgment omeir claims under thELSA and
DCWPCL Defendants oppose aobssmove for summary judgment solely on the issuthef
equitable tollingof certain statutes of limitationw/hich relats to the scope of Plaintiffs’
potential recovery Because there is no dispute that Defendants violated the relevant wage laws,
the Court will grant PlaintiffsMotion. As to tolling,determinatiorof that issueequires the
resolution of disputed facts, which is inappropriate on summary judgment. The Cqurt will

accordingly, deny Defendantgotion.
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Background

Aside from certain tollingelated facts, much of what occurred here is not controverted,
so the Court may draw its backgrounoim Plaintiffs’ Statement of Undisputed Facts
Defendant Tito Contractors, Inc., a construction company owned and operated iyaDefe
Maximo Pierola, employed Plaintiffs &forersat jobsitedetween October 2010 and October
2013. SeePSOF, 11 8. During this time, Tito- by its own admission — engaged in an
extensive scheme tteny Plaintiffs overtime compensationd., 11 7#9. Defendantssystem
differed based othe classification oémployee. For “non-supervisorg;ito avoided paying
requiredovertime rates by compensatiamployees only for a portion of overtime hours worked.
Although it wouldpay theséours at an overtime rate, thetresultwasthatemployeesvere
compensated for all hours workgm/ertime or notat roughlyregularwagerates Id., 1113-18.
For*“supervisors, Defendants denied overtinogitright they simply paid-and recorded paying
— regular wages no matter how many hdbesemployeesvorked. Id., 11 1922. At the time
they employed this strategYVito and membersfats management team were aware of federal
overtimerequirements|d., 11 2328. No onean particular howeverwas in charge of
compliance.ld., 11 2930. And onat least one job, Defendants even refused to compensate
employeedor non-overtimehours. Id., 11 3137.

On October 18, 2013, Roberkyala andother named Plaintiffs brought this sag a
class actioragainst Tito and Maximo Pierglalleging violations of the FLSA and D.C. and
Maryland wage-angayment laws, as well as claims for breach of oral employowgrttact and
unjust enrichmentSeeECF No. 1. The Court granted Plaintiffs’ Motion for Conditional Class
Certification under the FLSA'’s collectivaction provision on February 6, 2018eeECF Nos.

25-26. Plaintiffs now move for summary judgmenttlogir claims under the FLSA and



DCWPCL SeeECF No. 45. Defendants oppose and bringas&Motion for Summary
Judgment related only to the issue of equitable tollBgeECF No. 54.
. Legal Standard
Summary judgment may be grantediife movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter’ oF&vR. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C.iiC2006). A fact is“material if it is capable of affecting the

substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248; Holcomb, 433 F.3d at

895. A dispute is “genuine” if the evidence is such that a reasonable jury could retudct v
for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 89 party asserting that a fact cannot be or is genuinely

disputed must support the assertibg™ citing to particular parts of materials in the recood
“showing that the materials cited do not establish the absence or preseneawha gispute,
or that an adverse party cannot produce admissible evidence to support the fact.” Red®R. C
56(c)(1).

When a motion for summary judgment is under considerat[gie‘evidence of the non-
movant is to be believed, and all justifiable inferences are to be drawaiifelvor.” Liberty

Lobby, 477 U.S. at 255ee alsdMastro v. PEPCO, 447 F.3d 843, 8B0(. Cir. 2006); Aka v.

Wash. Hosp. Ctr., 156 F.3d 1284, 1288 (D.C. Cir. 1988b#&nc). On a motion for summary

judgment, the Court museSchew making credibility determinations or weighing the evidénce.

Czekalski v. Peter175 F.3d 360, 363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist of more than mere

unsupported allegations or denials and must be supported by affidavits, declarattime, or



competent evidence, setting forth specific facts showing that there is agssue for trial.

SeeFed. R. Civ. P. 56(e); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in its fager.

Laningham v. Navy813 F.2d 1236, 1242 (D.C. Cir. 1987).

1.  Analysis

Plaintiffs move for summary judgment eaveral aspects tieir FLSA and DCWPCL
claims Along withadetermination ofiability, theyseekrulingsthat (1) they are entitled to
liguidated damages under the FLY2) Maximo Piegolais jointly liable as an “employer’(3)
as the prevailing party, they are emwtitlito an award of attorney fees; andidgause Tito
willfully violated theFLSA, the statute of limitationgnder the Act should be extended from two
to three years.

DefendantsMotion alsoconcernghelimitationsperiod, but a bit of background is
helpful to fully understantheir contentions. Throughout discovery, Plaintiffs have sought
evidence of unfair wage practices stretchagkfurtherthaneven the longdimitations period
would allow. SeeOrder of Aug. 8, 2014 (denying protective order regarding otityod-
evidence). One of tliverationales foseeking such evidenégthat the limitationgeriod should
be equitably tolled under the FLSA due to Defertdaalleged failures to notify Plaintiffs of
their rights under thAct. Seeid. at 1. In other words, Plaintiffs seeke&goveryrelated to
wrongdoing that would otherwise bee barred- on the ground that Defendants kesgm
from timely filing suitregarding theseiolations. Defendants have previously asked the Court to
disallow anytolling when making discovery rulings, which determination the Court defefded.
Defendants now renew their argument, conitenthat tolling is inappropriatas a matter of law,

andseek an ordesolimiting Plaintiffs’ recovery.



For ease of analysidye Court will consider these issues in the following ar¢igr
liability, damages, and the statute of limitatidosFLSA claims; (2) liabilityunderthe
DCWPQ,; (3) joint liability and attorney feesand(4) the availability of equitable tolling

A. ELSA

Plaintiffs first contendthat Defendantsovertimepayment practicegiolated the FLSA,
whichrequirescovered employers to pdyeiremployees at lea%ne and ondialf times the
regular ratéfor all hours worked in excess of forty per weekee29 U.S.C. § 207(a)(1).
Defendantsfor their part, do not dispute the kmsf this claim Indeed, “[a]lthouglithey] do
not agree with certain facts set forth in Plaintiéatement of Undisputed Material Facts,
Defendants do not oppose Plaintiffs’ Motion for Summary Judgment under the FD®A.”

Opp. at 2. They do, however, “deny that they acted in bad faith or that they engaged in any
deceptive or misleading paractices. 1d. These cavea@renot insignificantastheyaffect
two further aspects of this cause of actidamages and thappropriatestatute of limitations.

As to damages, an FLSA violatorgenerallyliable for all unpaid compensation as well
as“an additional equal amount as liquidated damages.” 29 U.S.C. § 2T&)award of
liguidated damagesan be avoidednlyif “the employer shows to the satisfaction of the court
that the act oomission giing rise [to the FLSA claifnwas in good faith and that he had
reasonable groundser believing that his act or omission was not a violation of the [FLSA].” 29
U.S.C. 8 260. The presumption in favor of awarding liquidated damages is shesfeglicia

v. Advance Tenant Servs., Inc., No. 02-2463, 2005 WL 1522064, at *1 (D.D.C. June 27, 2005).

A goodfaith defensérequires an affirmative showing of a genuine attempt to ascertain what
the law requires, not simply . . . a demonstration of theradesof bad faitii. Danesh v. Rite

Aid Corp., 39 F. Supp. 2d 7, 13 (D.D.C. 1999) (quoting Dove v. Coupe, 759 F.2d 167, 175-76




(D.C. Cir.1985)). “In most instancesgioreover,’an employer will be able to satisfy [the
FLSA's] ‘reasonable groundsequirement only if it has relied on a reasonable, albeit erroneous,

interpretation of th¢FLSA] or of the regulations issued thereunder.” Thomas v. Howard Univ.

Hosp., 39 F.3d 370, 373 (D.C. Cir. 1994).

Notwithstanding their assertions to the contr@gfendantsviolations of theFLSA here
wereneitherin good faith nor based on any misunderstanding dbthie Three key parties
Tito’s general managea,payrollmanagerand the company presidenal-had actual
knowledge of the FLSA overtimerequirements SeePSOF, {1 227. YetDefendants made
no attemptwhatsoeveto ascertainvhether the payroll practices satisfietthese requirements
and no onat Titowas in charge of compliancdd., 1l 2330. The practicemoreover, was
admittedly intentional and systematikd., 1 7, 9-11, 13-15, 18. Defendants’ smigumentn
thisissueis the unadorned assertiothat they[did not] act[] in bad faith or . . . engdgen any
deceptive or misleading pay practice®ef. Opp. at 2. An opposition to a motion for summary
judgment, however, must consist of more tharedenials it mustinstead identifyspecific
disputed facts showing that there is a genuine issue for 8&dFed. R. Civ. P. 56(eLelotex
477 U.S.at324. This Defendantdiave not done. Reundisputed facts this caseshow that
there was nothing mistaken or in good faith about Defendants’ violationsCdilvg therefore

finds liquidated damages appropriate as a matter of &@eThompson v. Linda & A Inc, 779

F. Supp. 2d 139, 153-54 (D.D.C. 201480mmary judgmentroliquidated damagesppropriate
in absence ofjoodfaith basis for denial of minimum wages).

The second dispuis similarly resolved.Thelimitations periodunder the FLSAs
extendedrom two to three years fowillful violation[s].” 29 U.S.C. § 255(a). An employer’s

violation is willful if it “either knew or showed reckless disregard for the matter of whether its



conduct was prohibited by the statute . . . .” MclLaughlin v. Richland Shoe Co., 486 U.S. 128,

133 (1988). Knowing that the FLSA applies and “simply decid[ing] not to compigT+o did

here— isan example o& willful violation. SeeWyland v. D.C. Gov't, 728 F. Supp. 35, 37

(D.D.C. 1990). Defendants’ only argument on this issubke same conclusory statement they
offered in the damages context, as well as the obsenthabPlaintiffs were aware of and
agreed td Tito’s paymentpractices.SeeDef. Opp. at 2. Neither contentichanges the
undisputed fact thddefendants were familiar witthe requirements of the FLSA, yet
disregarded themPlaintiffs arethereforeentitled to a thre-year statute of limitations.

In sum,Defendants are liable for withheld overtime compensation as wiéuagated
damage®n theFLSA clam; in addition thethreeyear statute of limit@éonswill govern. The
exact sum that Plaintiffs are entitled to recover remains to be determiaetilosequent
proceeding.

B. DCWPCL

Plaintiffs next seek summary judgment on tH@@WPCL claim, which is limited to
wages allegedly not paid to two employd2emingo Zamora and Germias BerganZais
statuteprovides that[e]very employer shall pay all wages earned to his employees D.C.
Code § 32-1302As in the FLSAcontext a prevailingplaintiff in a DCWPCLsuitis entitled to
unpaid wagess well adiquidated damagesSeeD.C. Code 88 32-1303(4), 1308. According to
Plaintiffs, Defendants failed foaythesetwo workerscertainwages on a job referredo asthe
Mt. Pleasant Library projectBecause the work was performed pursuant to a government
contract the job was subject to the requirement Wit payits workers“prevailing wages” as
determined by the DaviBacon Act. SeePSOF, { 31; 40 U.S.C. 88 3141-3148to, however,

took a page out of its overtime-avoidance playbook and simply ignored a portion of the hours the



employees actually worke@ayingthem for the restSeePSOF, {1 3B7. Through this
practice, Plaintiffgeceivedsignificantly less thamwas owedor the totalhoursthey worked 1d.

Defendantxontend thathis cause of actiofails for two reasonsFirst, theycomplain
thatthe DCWPClLclaim is“afterthefact” Second, they contend thawas“not pursued
during the course of discovery.” Def. Opp. atTheir main gripe stems from the fact that
response to two of their interrogatories, Plaintiffs never mentionemhiynifidividualized
responses” the Mt. Pleasant Library project or provided information on the e@epldya
worked it. Seeid. at 34. Nor, Defendants note, did they separately identify or enumerate
related damages in response to interrogatotabsat 45. This failure to*adequately respond to
discovery,”they conclude;precludes any recovety.ld. at 2. The Court is not persuaded.

As an initial matterPlaintiffs referencéthe DCWPCLno fewer tharientimesin their
Complaint, andheir factualallegations thereevealat least thédroad strokesf theirclaims
SeeCompl., 11 10, 13, 18, 41, 54, 82-88laintiffs’ responses to interrogatorj@soreover, did
not unfairly prejudicer misleadDefendants The first interrogatoryeferenced by Titds not
even on point. Iltequested “the basis for” “an agreement or agreements” to be “pafid]
certainrate of pay” including “when the agreemjgrnwas made, with whom, [and] the rfte. .
promised.” Def. Opp., Exh. 1 @htiffs’ Second Supplemental Responses to Defendants’
Interrogatories, No. 13t22. Any response to this request — no matter deficient— is
irrelevant tathe claim thaPlantiffs werenot paid for all hours theworked.

In the second interrogatory, Defendants @iduestacts that suppoRlaintiffs’ claim
that“Defendants failed to timely pgyhem]their promised and required wage rate for all hours
they worked.” Id. at 26. In responseRlaintiffs stated, among other thingbat “Defendants

have confessed to having followed an unlawful policy of paying no overtime or prevasgesw



by manipulating timeshee¢cords” and that “Defendants’ documents clearly corroborate the
violations that [Plaintiffshave described.’Id. Plaintiffs, in turn, didsubstantiat¢éheir
allegationghroughTito’s owntimesheetand payroll printoutsSee, e.qg.Pl. Mot.,Exh. 28-1
(Zamora’sTimesheetat 2, 3 (40 and 52 hours worked on Mt. Pleasant Library pnojelct Exh.
28-2 (payroll printout showing payment for 15 and 20 hours respectivetysame perigd
Defendantsmoreover, do not dispute that their own records sdgfiaintiffs’ case.In the end,
there is nothing unfairly surprising oafterthefact’ about this cause of action.

Defendand contendalternatively, that Plaintiffsclaims still fail because theren®
private right of action to recover prevailing wages under the Bat®n Act SeeDef. Opp. at

5. The DCWPCL claimshere they argueare identical to those rejecteddahnson v. Prospect

Waterproofing Co., 813 F. Supp. 2d 4 (D.D.C. 2011). Inchséthe plaintiffs alleged that

thar employerhadfailed to pay them therevailingwage rateas establisheldy the DavisBacon

Act, thus rendering them liable under the DCWPG@L.at 5. That court noted, however, that

the DavisBacon Actprobably does ndajive riseto a private right of action, bestablishes

“instead . . . an administrative process for the recovery of ufjpa@dailing]wages . . . .”ld.

The plaintiffscould not sidestep this restrictiaine court concluded, by dressingthpir action

in the guise of a DCWPCL claimyhen itwas“founded exclusively on the DavBacon Act!

Id. at10. Defendants conclude that Plaintiff@CWPCL claimhereis likewisean impermissible

endrun around theAct, asit is “based on thdifference between the amounts they received and

the amounts they claim they are owed pursuant to the Bagsn Act. Def. Opp. at 6.
Defendantsargument, however, misidentifies the central thrust of the cause of action

here Plaintiffs do not rely on a failure to pgyevailingwages. Insteadheyallege— and the

undisputed facts establisitkatDefendantsinderreported and paitbthing at alko two



Plaintiffs for certain hours workedseePSOF {1 3137. Thisis the type of clen thatthe

DCWPCL, by its plain termswas intended to remedyAs in Ventura v. Bebo Foods, Inc., 738

F. Supp. 2d 1 (D.D.C. 201@Mefendantsimproperly maintained their payralecords’
resulting in Plaintiffs“ perform[ance dfwork for which theywere improperlycompensatet!.
Id. at 7. Specifically, Tito underreporte®laintiffs hours, £ePSOF, 1 336, the result of
which wasthatthey were only compensated for a fraction of the hours they worked on the Mt.
Pleasant Library projectSee, e.gid. at 1 34 (Domingo Zamorss timesheetsecorded 40 and
52 hours of work . . . . For this work over these two weeks, Mr. Zamora was paid for 15 and 20
hours of work, respectively).” That the improperly discountduburs are subject to prevailing
wages is of no moment.

Plaintiffs are thereforegntitled to summary judgment on their DCWPEduse of action
as it pertains to wages withheld from Domingo Zamora and Germias Berganzmadang
precise amounts will be determined in a future proceeding.

C. Joint Liability and Attorney Fees

Two issues remaifrom Plaintiffs’ Motion. First,they contendhatDefendant Maximo
Pierola is jointly liable to Plaintiffs as theiemployer. The FLSA define§employef as“any
person acting directly or indirectly in the interest of an employer in reladian employeé. 29
U.S.C. § 203(d). The definition is necessarily a broad one in accordance with the remedial

purpose of the Act.”_Moarrison v. IntPrograms Consortium, In253 F.3d 5, 10 (D.C. Cir.

2001) (quotation marks omitted). The test of whether someone is an engdegdo‘the
extent to which typical employer prerogatives govern the relationship éetive putative
employer and employéeld. at 11 (quotation marks omitted). In other words, the Caalkgt

“whether the alleged employer (1) had the power to holdiemthe employees, (2) supervised

10



and controlled employee work schedules or conditions of employment, (3) detern@matkt
and method of payment, and (4) maintained employment recddisat 11 (quotation marks
omitted).

Plaintiffs argue that Piela falls undethis broad definiton of “employer,” and
Defendantgio not dispute the pointie has been the owner and president of Tito at all times
relevant to this suit; he had the authority to hire and fire employees; he was i chaapge
adminigration along with his son; and he was one of three individuals able to authorize overtime
hours. SeePSOF, 11 2, 38, 39, 40-44. The Court concludes, based on these undisputed facts,
that Pierola is ahemployet and “officer [with] operational controldf Tito as a matter of law.
SeeVentura, 738 F. Supp. 2d at 5-6 (president and sole owner jointly and severally liadle base
on ownership interest, supervisory duties, and powers over hiring and wages). Thessdime re
moreover, holds under the DCWPCL, which follows the FLS&eid. at 6 (‘[B]ecause the
DCWPCL is construed consistently with the FLSA, [the defendant] israployel under the
DCWPCL and is liable for the corporate defendants’ violations of its wage and @vertim
provisions.”). Pierola is, therefore, joyand severally liable fofito’s FLSA and DCWPCL
violations.

Second, Plaintiffs seek an award of attorney fees. As the prevailingmp#ngin FLSA
and DCWPCL claims, the Court finds that they are entibeslich an award in an amount to be
determined.See29 U.S.C. § 216(b) (“The court in such action shall, in addition to any judgment
awarded to the plaintiff or plaintiffs, allow a reasonable attdsnkee to be paithy the
defendant, and costs of the action.”); D.C. Code § 32-1308[hg(Court in any actiohrought

under this section shall, in addition to any judgment awarded to the plaintiff or fdaadtdw

11



costs of the action, including costs or fees of any nature, and reasonable/atteegto be
paid by the defendant.”).

D. Equitable Tolling

Having covered Defedants’ liability under the FLSA and DCWPCL, the Court turns
now to the question of equitable tolling. As noted abdMaijntiffsin this casénave sought
evidence of unfair wage practices that predate the relevant statute of Imsitatiohe theory
that it should be tolled. To this end, it appears, they seeklangetheir recovery period by at
least a year and a half. Sk Opp. to Mot. foProtectiveOrder (ECF No. 38) at 6 (noting that
“the primary records sought go back no further than January 2009”). Defendants arguelthat
tolling is inapplicable.

As a general rulexquitable tolling is appropriatevhere the complainant has been
induced or tricked by his adversary’s misconduct into allowing the filing deadlip&ss.”

Norman v. United States, 467 F.3d 773, 776 (D.C. Cir. 2006) (quoting Irwin vt &fep’

Veterans498 U.S. 89, 96 (1990)). It alspermits a plaintiff to avoid the bar of the limitations
period if despite all due diligence she is unable to obtain vital information beeriting

existence of her clairh.SeeSmithrHaynie v. D.C., 155 F.3d 575, 579 (D.C. Cir. 1998).

Equitable tolling is'a rare remedy to b&pplied in unusual circumstances, not a @lréer an

entirely common state of affaitsWallace v. Katp549 U.S. 384, 396 (2007). To invoke the
doctrine, a plaintiff musgenerallyshow “that he has been pursuing his rights diligently” and

“that some extraordinary circumstance stood in his way.” Holland v. Florida, 560 U.S. 631, 649

(2010) (discussing the doctrine in the contextaiieas corpus). “[C] ourts do not generally

recognize lack of knowledge of the faas a basis for tollingNat | Assn of Mfgs. v. Natl

12



Labor Relations Bd., 717 F.3d 947, 963 (D.C. Cir. 2048)d in part on other groundgm.

Meat Inst. v. United States Dépf Agric., 760 F.3d 18, 23 (D.C. Cir. 2014).

Plaintiffs’ tolling claim restsin large part, on thallegation that Tito failed tposta

notice of employeed=LSA rights as required by thech which provides:

Every employer employing any employees subject to thesAct

minimum wage provisions shall post and keep posted a notice

explaining the Act . . . in conspicuous places in every

establishment where such employees are employed so as to permit

them to observe readily a copy.
29 C.F.R. 8 516.4. Defendants coumtetheir Motiontha tolling is precluded as a matter of
law. Theyadvancdour related argments on this fron{1) they satisfied the FLSA
requirement by posting an explanation of the Act where employees could 8¢evert if they
failed to do so, that failure would not entitle Plaintiffs to equitable tolling; (3) désssof
posting, equitable tolling is not appropriate in this case because Defendants didlead mi
Plaintiffs; and (4) Plaintiffs are not entitled to tolling because they were nagrtilig pursuing
their claims.

1. Posting Requirements
On the first issue, Defendants contend that there is no genuine dispute as to whether the

posted the required workplaneticesin Tito’s main office. They present the testimony of
severabpersonnel who attest to the faleat the poster has been displayed for yegos.instance,
KennyBrown, the general manager, testified that he seletgulace for the poster as long as
22 years ago and that for the last 5 years it has been positedsaime prominent place on the
first floor. SeeDef. Mot., Exh. 4 (Deposition of Kenny Brown) at 73:13-22. Another employee,

Julissa Talledo, professed to ondgrthe most recent version in 201l., Exh. 5 (Declaration

of Julissa Talledo), 1;3d., Exh. 5A (Online Receipt). Andllex Pierola a manager in the

13



office, alsoconfirmedthe longstanding presence of the postdr, Exh. 6 (Deposition of Alex
Pierola) at 207:2-12AlthoughPlaintiffs have presented the declarati@i€mployees who
claimthey never sawhe FLSA postein Tito’'s office urtil after the lawsuit was filedeePlI.

Opp., Exh. A (Pl Respgo DSOBH, 1 6 Defendantsnaintainthat these averments do not create a
genuine dispute. Theghalkthem up to mistake and contend that the failuseeta poster does
not establish its nonexistencespecially as weighed against the overwhelming evidencé that
was, in factthere

Defendantdiken this case t&Weerkamp v. U.S. Sec. Associates, Jido. 04-49, 2006

WL 2850020 (S.D. Ind. Sept. 29, 2006), in which a grouplahtiffs also sought to toll the
statute of limitations based 6avidence that [the defendant] did not post the required notice of
employeesFLSA rights? Id. at *5. As is the case here, their evidence consistedffidiavits
from several plaintiffs testifying that they did not see FLSA notices at the locati@nse they
worked for [the defendant].1d. That court, however, fourghuitable tolling unavailable,

noting, among other things, thahé statement that an employdd not see such a notice does
not mean there was no notitdd. at *6.

This lastquoted language iMeerkamp howeverwas only oneamong several reasons
thatthe court found equitable tolling inappropriate. It also concluded, for instaate,
employeeshad “received manuals that informed them at least generally about the’ Gh8A
that the plaintiffsvho testified as to not seeirigosters at their actual work locations.were
outside contractors working at locations thhepefendant] did not control.1d. Importantly,
theplaintiffs’ affidavits in that case didot dispute the defendastassertion thatotices“were
posted afits] own office . . .or that employees received written materials with information about

the FLSA and overtime pand related issuésld. Indeed, their “affidavits [did] not even

14



claim the plaintiffs were not aware of their rights under the FLLS4. In this case, on the other
hand, there is no evidence of supplementary notifications of FLSA rights, andff3lasne
provided testimony regarding the lack of posting inrtteen office.

The Court, at bottom, is not convincendt the presence of the poster in the main office is
beyond dispute. Ae“[a]pplication of equitable tolling is solely within the Cdardiscretion.”

Smith v. Holder, 806 F. Supp. 2d 59, 63 (D.D.C. 2011)th& stage of the proceedingise

Court must be satisfied théitcould not possibly find in Plaintiffs’ favor. This it cannot dbis
possible as Defendantsontendthat Plaintiffs withesses were mistakgmerhapghey simply
failed to notice the posteiYetit is also possible that they did rese a notice posted because
there was none to seédnd it may beasking a bit much to require affirmative testimony that
there wasno postein this context.Ultimately, lecause some employees testify to seeing the
poster and others testify to not seeing it, the Court finds that the question of postingseem
disputed material fact at this stage of the proceedings.

This corclusion moots a secomdajor dispute between the parties. Throughout briefing,
Plaintiffs have maintainethat Tito was required to post FLSA notices not oniysat
headquarterdut also at worksitestheir rationale being thdaborersat jolsitesrarely, if ever,
went to the main office. Because the Court finds the posting at the main officeedjsput
however, it need not decide the issuamyfurther obligations to post.

2. Effect of Failure to Post

The next issue is tHegaleffect of a failurdo post. Defendants maintain that, even if
they failed to post as required by law, such omissamt sufficient to toll the statute of
limitations. SeeDef. Mot. at 12. Courts have split on the question, and the D.C. Citcuit,

appears, has not det@ned whether a failure to posttitles a latdiling plaintiff to tolling. On

15



Defendantsside, several courts have foutldhtit does not.See e.qg, Archer v. Sullivan Cnty.,

Tenn., 129 F.3d 1263 (6th Cir. 1997Y\(& are not persuaded that fdefendants] failure to

post [the FLSA] notice justifies invocation of the tolling doctrine.”); Gunawan v. Sa&lei S

Rest, 897 F. Supp. 2d 76, 88 (E.D.N.Y. 2012) (failure to post “without more, does not syffice”

see alsd&azanzas v. Walt Disney World Co., 704 F.2d 1527, 1530-31 (11th Cir. 1988)rid

similar conclusiorregardingAge Discrimination in Employment Act)Plaintiffs, conversely,

point to several courts that have come to the opposite conclusem.e.q.Cruz v. Maypa, 773

F.3d 138, 147 (4th Cir. 2014) (extendiiagure-to-post tolling in theADEA contextto the

FLSA); Yu G. Ke v. Saigon Grill, Inc., 595 F. Supp. 2d 240, 259 (S.D.N.Y. 20(8)affure to

provide required notice of the governing legal requirementshaaysufficient basis for

tolling.”); Kamens v. Summit Stainless, In686 F. Supp. 324, 328 (E.D. Pa. 1988n“

employers failure to post a statutorily required notice of this type tolls the runningygbemod
of limitations?).

The Court, however, need naiunt case® decide this issue. The doctrine of equitable
tolling is animated- not surprisingly by concerns of equifyand, as noted above, entitlement to
it rests solely within the discretion of the Court. The fallout of these twowais®sTs is that the
Court need not, and likely should nestablish ger serule regarding the effect of a failure to
post FLSA notices. nlsome circumstances failure alone might be sufficienBut therelevant
guestion for tollings the effect othe failure to post in the contest the entire exchange
between employeand employe. If, for instance, such a failureasaccompanied bgther
active misrepresentations, waart of a larger schenwd deception, or, as is the case here,
pertainedo employees with limited education, then it might well conipling. SeeRamirez v.

CSJ & Co., Inc., No. 06-13677, 2007 WL 1040363, at *3 (S.D.N.Y. Apr. 3, 2007). If, on the
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other hand, Plaintiffgvere to seekolling based solelyn this failure, but thenwasother
evidence of the employeralerting its employees to their rights, or if the failwas only partial,
thenit alone might nbbe sufficient to toll. The&visestapproach to the questimito look case
by case.

At the end of the day, entitlement to equitable tolling will depend on more than
Defendantsalleged failure to post FLSA notices. The entire course ofragsais relgant to the
guestion, and this course of dealings can belfully establishedt trial.

3. Misleading Conduct

Defendants next contdrthat — regardless of any failure to posiquitable tolling is
inappropriate here becausettted notmake“any misrepresentations or engage[hny activity
that prevented Plaintiffs from exercising their rights under the FLSAT. \det. at 14-15.
Defendantscentral argument on this point is that Titiol notactivelyhide its illegal activity
from its empbyeesand therefore was not misleading thefihis they have not provenAs a
result even if some form of active deception were required in this coefendants are still
not shiekdedfrom the possibility olequitable tolling.

Defendantsadmittedly falsified pystubs, thereby hidirtpe paper trail otheir illegal
activity. There isevidence in the recoyanoreoverthat they failed to inform Plaintiffs of the
companys overtimepracticesseePl. Opp., Exh. J (Plaintiffs’ Second Supplemental
Interrogatory Responses) at 22-25, #méatened retaliation against Plaintiffs who questioned
Tito’s policies Seeid. at 2631. As was thease in the context diie disputed failure to post,
the exact nature dfito’s interactionswith Plaintiffsandthe atmosphere created by these

communications will infornwhether ando what etent Defendants actively misled Plaintiffs.
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This picture will, in turn, depend on the faettablishedby choosing betweeconflicting
accounts. In shara dispute of material fact remains on this issue.
4. DueDiligence
Finally, Defendants contend thRlaintiffs did not exercise due diligence regardihgir
wageclaims. The workers kneway Defendants, thttey were stitled to overtime
compensation throughout their employmeyst failed to pursue their legal rightsito likens

this case td®yrd v. District of Columbia, 807 F. Supp. 2d 37 (D.D.C. 2011), in which the

plaintiff sought to excusalate-filed complaintbasedin part, on her employer’s failure to post a
required EEOC noticeld. at 5960. That court did not address the failure to pestiuse it
found that the plaintiff had not diligently pursued her rights.at 60. It concluded that she had
“not take[n] reasonable steps to ohtthe knowledge she lackédpuld “not remain complacent
in the face of discriminatiohand was not “relieved of a duty to diligently pursue her charges.”
Id. at 61. Plaintiffs here, Defendants contear@, in a similar positionSeveral had complaide
to supervisors abouatvertime long before filing thimwsuit. SeeDef. Mot., Exh. 8 Rl. Second
Supplemental Responses to Def. First Set of Interrogatories) l[d018 And although they
knew of their right to overtime pay or, at the very least, suspsotedthingvas wrong, they
did nothing to pursue their rights until 2013.

The issue, however, is not as easy as all that. At least someRbhithiefs averthat they
did not know they had a legal claim to overtime pay until shortly before this suitl@casSee
Pl. Opp., Exh. C(Declaration of dse Berganza), § 12; idExh. E (Declaration of Jos&maya, 1
13. Thesecompeting accountaise a factual dispute asRtaintiffs actual knowledge of their

rights SeeBlake v. CMB Const., No. 90-388, 1993 WL 840278, at *2 (D.N.H. Mar. 30, 1993)

(tolling where employer failetto post a statutorily required notice” and engagedjenteral

18



course of conduct likely to confuse . . . employees with regard to their overtime catigrens
rights” even though employee wé&swvare of the inconsistency in [employ&rpolicies). As
another court put the matter in similar circumstanti®ssolving [the] differing versions of the
events into a coherent whole involves assessments of the parties’ creaialitihhoosing

between conflicting narratives . . . .” Upadhyay v. Sethi, 848 F. Supp. 2d 439, 446 (S.D.N.Y.

2012). Summary judgment on the issue of equitable tolling is, therefore, inapprofeeaid.
at445 (denying summary judgment on equitable tolling in the face of “numerous dueling
affidavits’).
V.  Conclusion

Defendants in this case intentionally denied Plaintiffs overtime and faitmmhipensate
them for hours worked, even though they knew they were required to do so by law. They are
jointly and severally liable to Plaintiffs for these violatier®r proper paymentithheld,
liquidated damages, amadtorney fees. As to the statute of limitations, the willful nature of
Defendants’ violations extends it to three years, and whether that dabe wiluitably tolled
will depend on the findings of fact at trial. For the foregoing reasons, the Cougtamtl
Plaintiffs Motion for Summary Judgment and deny Defendangg) Order so stating will issue
this day.

/s/ James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: March 4, 2015
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