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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FRIENDS OF ANIMALS ,

Plaintiff,

V. Civil Action No. 13-1607(JDB)
DANIEL M. ASHE, in his official capacity
as Director of the United States Fish &
Wildlife Service, et al,

Defendans.

MEMORANDUM OPINION

Plaintiff Friends of Animals ("FOA") brings this action against defendantseD/.
Ashe(in his official capacity as Director of the United States Fish & Wildlife Sendoé)Sally
Jewell (in her official capacity as Secretary of the Interi¢epllectively, "FWS" or "the
Secretary). FOA alleges thaFWS failed to makdimely determinatias on citizen petitions to
list thirty-nine species as either endangered or threatened under the Endangered Species Act
Before the Court is [12FWS's motion to dismiss for lack of subjecatter jurisdiction under
Federal Rile of Civil Procedure 12(b)(1) For the reasons set forth below, the Court giint
the motion andlismiss FOA's complaint

BACKGROUND

|. Statutory And Regulatory Background
The Endangered Species ACESA") chargesthe Secretary of the Interiawith the
responsibility ofclassifyng animal or plant species as "endangered" or "threatened." 16 U.S.C.

8§ 1533(a). The Secretary tie Interior has delegated this authority to the Fish & Wildlife
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Service. 50 C.F.R. 402.01(b). In making these "listing" determinations, FWS is obligated by
statute to follow certain procedures. 16 U.S.C. § 1533b)elevanthere, "[e]mbracing citizen
participation in the listing process, Congress has afforded any 'tetbqgsrson’ the opportunity

to petition [FWS] tdist a species."Biodiversity Legal Found. v. Badgle$09 F.3d 1166, 1170

(9th Cir. 2002)see alsd 6 U.S.C. § 1533(b)(3).

Upon receipt of such a "citizen petition,” FWS is subject to a series of statigtaa{ines
of varying flexibility. From the filing date, FWS has 90 daysrtakean initial determination
"whether the petition presents substantial . . . information indicating that the resti@ation
may be warranted.” 16 U.S.C. § 1533(b)(3)(A). FWS, howevehligatedto meet this 9@lay
deadlineonly "[tjo the maximum extent practicabled.—a grant of statutory flexibility that

takes adantage of on a regular basi§eeln re Endangered Species Act Section 4 Deadli

Litig., MDL No. 2165, 716 F. Supp. 2d 1369 (J.P.M.L. 2010).

This initial determination-calleda "90-day finding—may bepositive or negative.A
"negative” 90day finding—that is, when FW3leterming that the petition does not "present][]
... Substantial information" suggesting thsting the species "may be warrantedéndsthe
listing process for that citizen petitiorSeel6 U.S.C. § 1533(b)(3)(A)B). If FWS makes a
"positive” 90day finding—that is, it finds that the petition does presentréwiisite"substantial
information" suggesting that listing thspecies"may be warranted~the listing process
continues In that case, a sef@de duty is triggred to undertake 'status reviewof the speies
named in the petition, and, within 12 montlssuethe (aptly named)12-month finding" Id.

8 1533(b)(3)(B. This 12.month deadline is calculated from tfitng date of the citizen
petition—not from the date of the 9fay finding. SeeBadgley 309 F.3d at 1176. Unlike the

90-day deadline, which is binding on FWly "[tjo the maximum extent practicable]l6



U.S.C. § 1533(b)(3)(A), the Idonth deadline is mandatory and inflexibli8eeBadgley 309
F.3d at 1176.Nevertheless, as a practicahtter, FWSrequentlymisses the mandatory deadline

for 12-month findings.SeeSection 4 Deadline Litig.716 F. Supp. 2d at 1369.

The ESA provides forthree possible tthonth findings: (1) that the petitioned action is
"warranted";(2) that the petitiorgt action is hot warranted; or (3) that the petitioned action is
"warranted but precluded,” meaning that it is a lower priority than otherinmenidting
proposals. 16 U.S.@ 1533(b)(3)(B).A 12-month findingof "warranted~that is, a "positive"
12-month finding—requires publicationin the Federal Register of a notice of proposed
rulemaking to implement the petitioned listing actiod. 8 1533(b)(3)(B)(ii). A 12-month
finding of "warranted but precluded" requir@ublication in the Federal Register of some
explanation to justify FWS'decision Id. 8 1533(b)(3)(B)(iii). And al2-month finding of "not
warranted*—that is, a "negative" 12-month findingerds the listing process for that petition.

FWS's failure to coply with the 90day or 12month deadlines in the listing process is
judicially reviewable. Seeid. 8§ 1540(g)(1)(C) (allowing a civil suit "against the Secretary where
there is alleged a failure of the Secretarypésformany act or duty under section 1533 of this
titte which is not disretionary with the Secretary")Before filing suit, howevera potential
plaintiff must comply with the ESA's "notice and delay" provision. The provisiowvighs that
"[n]Jo action may becommenced under subparagraph (1)(C) of this section prior to sixty days
after written notice has been given to the Secretary" of the allegedionolaSee id.

§ 1540(g)(2)(C).
Il. Factual And Procedural Background
Friends of Animals is a neprofit organization that "seeks to free animals from cruelty

and exploitationaround the world, and to promote a respectful view ofmanan, frediving



and domestic animals." Compl. [ECF No. 1] 1 5. In support of thisanisbetween October
2010 and March 2012, FO@nd its allies¥iled a seriesof citizen petitions, calling on FWS to
list thirty-nine different animal speciesorldwideaseither endangered or threateneshspecies
of sturgeonjd. 11 22-23eleven species of tarantuld, T 27, fifteen species of badl. 31, the
ridgeway hawkid. § 35, the Virgin Islands coqa type of frog)id. 39, and the Flores hawk
eaglejd. 1 43.

For years, FWS is®d no responsé any of these petitions The most recently
submitted petition was for the ten sturgeon species: FOA filed those petitions cm 84&012.
Id. §22. Therefore, as of June 6, 26420 days late-FWS had missed the deadline fall
thirty-nine of the requisite 9@ay findings. NeverthelessFOA—perhaps in acknowledgment
that the 9eday deadline was only mandatory "[tjo the maximum expeactticablg' 16 U.S.C.
8 1533(b)(3)(A)—et its petitions sit foovera full year more.

As of August 16, 2013FWS still hadnot made 9@day findingsfor any of the thirtynine
petitions some of which had been filed nearly three years earl@n that dayFOA senta
"Notice of Intentto Sué letterto FWS and the Department of the Interi@eeEx. A to Compl.
("Notice of Intent")at 1 The letterpurported to notifyFWS that it was "in violation of the
[ESA] by failing to take action . . . concerning petitions to list 39 speciess 'thraatened' or
‘endangereédinder the ESA."ld. at 1.

In the letter,FOA detailedits objectiors to FWS's failure to acwith respect to each
species First, FOA explained that FWS must mak®&0day finding, "to the maximum extent
practicable, within 90 days of receiving a petitiond. at 2. FOA thencontinued, pointing out
that "ESAsubsectiort(b)(3)(B) requires the Secretary to complete a status review and publish a

finding, within 12 months of receiving a petition that has received a positrda@finding, as



to whether a species warrants ligtinvarrants listing but is precluded due to higher priorities, or
does not warrant listing.1d. FOA clarified that "both initial 9&lay petition finding[s] and %2
month listing determination[s] must be made within 12 months of the date on which tloa peti
is received."1d. (citing Badgley 309 F.3d at 1176)Finally, with respect to all 38pecies, FOA
explained that both "the 9fay petition finding and tghonth listingdeterminationswere past
due, and that, therefore, "the Secretary is in violation of subspsjtit{b)(3)(A) and 4(b)(3)(B)."

Id.

Just over a month later, FWS made a "positive'd@9 finding for all ten species of
sturgeon appearing in FWS's petitiorSeeCompl. § 25; 78 Fed. Reg. 58,507 (Sept. 24, 2013
("[W]e determine that the petition presents substantial scientific or commercial infermatio
indicating that listing these 10 sturgeon species as endangered or thresagriszlwarranted.

On October 21, 203after the 60day delay window had passsthce FOA's notice
letter—FOA filed this suit At that time more than a year had passed since the filing date of all
thirty-nine petitions, but FWS had not made anymiéhth findings. Compl. 99. And other
than with respect to the 10 sturgeon species subject to the positiday9findings that
September, FW&ad not made any other-@ay findings—positive or negative.ld. 1 25, 29,

33, 37, 41, 45 Thereafter, o December 3, 2013, FWS made positived@§ findings for all
eleven tarantula specigsFOA's petitions See78 Fed. Reg. 72,622 (Dec. 3, 2013).

On December 30, 201FWS filed a motion to dismisBOA's complaintfor lack of
subjectmatter jurisdiction arguing(1) that FOAhad notsufferedan injury in fact sufficiento
confer Article Il standing, and (2) that FOA's-@88y notice letter was defectivddefs.' Mot. to
Dismiss [ECF No. 12] ("Defs.' Mot") FWS also moved to dismiss for failure to state a claim

with respect to the eighteen species for which FWS had not yet madday @@termination,



arguing that there could be no mandatory duty to issuerachzh finding before positive 90
day findings had been issueldl. at 31.

On January 22, 2014, FWS issued positived89 findings for the remaining eighteen
species in FOA's petitior(fifteen bat species, the Ridgeway hawk, the Virgin Islands coqui, and
the Flores hawdeagle) See79 Fed. Reg. 3,559 (Jan. 22, 2014)WS filed a notice with the
Cout updating the factual recomhd withdrawing itsRule 12(b)(6) argument with respect to
these eighteen specie§eeDefs.' Notice of Publication [ECF No. 18]As FWS(implicitly)
acknowledgedbecauseét had now issued positive 9fay findings with respect to all thidyine
species in the petitions at issue, it was now under a mandatory duty to isswath2finding
for all of those speciesld. at 2 At that point—and to this day-FWS had not issuedthe
required12-smonth findings. FWS maintainghat its subjeematter jurisdictiorargumentavere
unaffected by this development._Id.

LEGAL STANDARD

"[I]n passing on a motion to dismiss, whether on the ground of lack of jurisdiction over
the subgct matter or for failure to state a cause of action, the allegations of the contpbaint s

be confrued favorably to the pleaderScheuer v. Rhodes, 416 U.S. 232, 236 (193dg; also

Leatherman v. Tarrant Cnty. Narcotics Intelligence & Coordinatioit, 507 U.S. 163, 164

(1993). Therefore, the factual allegations must be presumed true, and plaintiffs mugee g
every favorable inference that may be drawn from the allegations ofSaeScheuer416 U.S.

at 236;_Sparrow v. United Air Lines,dn 216 F.3d 1111, 1113 (D.C. Cir. 200Gjowever, the

Court need not accept as trueelégal conclusion couched as a factual allegdtimor, inferences

that are unsupported by the facts set out in the complamideau v.FTC, 456 F.3d 178, 193

(D.C. Cir. 2006) (quotingPapasan v. Allaii478 U.S. 265, 286 (1986)).




Under Rule 12(b)(1), the party seeking to invoke the jurisdiction of a federalbsar

the burden of establishing that the Court has jurisdict®eeUS Ecology, Inc. v. U.S. Dé&pof

the Interior 231 F.3d 20, 24 (D.C. Cir. 200@ee als@rand Lodge of Fraternal Order of Police

v. Ashcroft, 185 F. Supp. 2d 9, XB.D.C. 2001) (a court has amffirmative obligation to
ensure that it is acting within the scope of its jurisdictiondharity”). ™[P]laintiff's factual
allegations in the complaint . . . will bear closer scrutinyesolving a 12(b)(1) motiothan in
resolving a 12(b)(6) motiofor failure to state a claim.Grand Lodge185 F. Supp. 2d at 134

(omission in original) (quoting 5A Charles Alan Wright & Arthur R. MillBederal Practice and

Procedure§ 1350 (2d ed. 1987))Additionally, a court may consider material other than the
allegations of the complaint in determining whether it hasdigti®n to hear the case, as long as

it still accepts the factual allegations in the complaint as t&ee e.g, Settles v. U.S. Parole

Comm'n 429 F.3d 1098, 1107 (D.C. Cir. 2005); Jerome Stevens Pharm., Inc. v. FDA, 402 F.3d

1249, 1253 (D.C. Cir. 2005EEOC v. St. Francis Xavier Parochial Schl7 F.3d 621, 624 n.3

(D.C. Cir. 1997).

To survive a Rule 12(b)(6) motion to dim®, a complaint must contaim"short and
plain statement of the claim showing that fheader is entitled to reliefiy orde to give the
defendant fair notice of what the . . . claim is and the grounds upon which it ré&st. Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47

(1957)); accordErickson v. Pardus, 551 U.S. 89, 93 (2p@per curiam). Although "detailed

factual allegations'are not necessary, to provide the "grounds" of "entitle[ment] to relief,"
plaintiffs must furnish thore than labels and conclusions” @ formulaic recitation of the
elements of a cause of actionlwombly, 550 U.S. at 555-56 (internal quotation marks omitted).

"To survive a motion to dismiss, a complaint must contain sufficient fatiather, accepted as



true, to State a claim to relief that is plausible on itsetd’cAshcroft v. Igbal 556 U.S. 662, 678

(2009) (quotingTwombly, 550 U.S. at 570)ccordAtherton v. D.C. Office of the Mayor, 567

F.3d 672, 681 (D.C. Cir. 2009).

DISCUSSION

The bulkof the parties' briefing is directed to the question whether B@gproperly
alleged an injuryin-fact thatwould conferstanding under Article 1l of the United States
Constitution That question is difficult, and both parties marshal precdadesupportof their
theoriesof how Article lll's standing requirement applies these facts. But "it is a welt
established principle governing the prudent exercida aburt's]jurisdiction that normally the
Court will not decide a constitutional question if there is some other ground upon which to

dispose of the case.” Nw. Austin Mun. Util. Dist. Nov. Holder, 557 U.S. 193, 20&2009)

(internal quotation marks omitted) And an alternate ground is present here: FOA's failure to
provide adequate noticsf a statutory violation beforbringing suit For the reasons set forth
below, this thresholddefectin FOA's complaintrequires dismissal anthence the Court need
not reach the standing issue.

|. The ESA's 60-DayNotice Requirement Is MandatoryAnd Strictly Construed.

The ESA provides a private cause of action "against the Secretary where theged all
a failure of the Secretary to perform any act or duty under section 1533 tifi¢tis-that is, the
ESA's "listing" provisions for endangered specieswhich is not dscretionary with the
Secretary.” 16 U.S.C. 8§ 1540(g)(1)(C). This statutory grant is limited, however,"tgtice
and delay"requirement: "No action may be commenced under subparagraph (1)(C) of this
section prior to sixty days after written notice hbsen given to the Secretary."ld.

8 1540(g)(2)C). Thisnoticerequirement is mandatqrgnd failure tdastidiouslycomply with it



requiresdismissal. See, e.g.Sw. Ctr. for Biological Diversity v. U.SBureauof Reclamation

143 F.3d 515, 520 (9th Cir. 1998) ("A failure to strictly comply with the notice requireraent a

as an absolute bar to bringing suit under the ESA."). This proposition has been non-atrove

since the Supreme Court's decisiotdedistrom v.Tillamook County, 493 U.S. 20 (1989).

In Hallstrom the plaintiffs asked the Court to adopt a "flexible or pragmatic
construction” ofa nearlyidenticalnotice provisiorin another environmentatatute® Id. at 26.
The Courtdeclined, holding that "[u]nder a literal reading of the statute, compliance wi@tthe
day notice provision is emandatory not optional condition precedent for suit.1d. Because
"Congress could have excepted parties from complying with the natidelay requirement,”
but chose not to, the Court held that it was "not at liberty to create an exceptienQuamgress
has declined to do solt. at 2627.

In response to the argument that it was inequitable to dismiss a lawsuit on suatatechni
grounds, the Supreme Court noted that, "[u]nlike a statulienwétions RCRA's 66day notice
provision is not triggered by the violation," but rather, plaintiti@ve full control over the
timing of their suit: they need only give notice to the appropriate partiésrefrain from
commerring their action for at leastO6days." 1d. at 27. For that reason, the Court held that
"[t]he equities do not weigh in favor of modifying statutory requirements wheprtieedural
default is caused by petitioners' failure to take iaimal steps necessary to preserve their
claims." Id. (internal quaation marks omitted).The Courtcontinued noting that environmental

citizen suits are "generally filed by train&lvyerswho are presumed to be awarestdtutory

! Hallstrom interpreed the 6G8day notice provision in the Resource Conservation and Recovery Act of
1976, 42 U.S.C§ 6972(b)("RCRA"). Due to the nearly identical statutory language and struatatets have
consistently applietiallstronis teaching$o notice defects inESA citizen suits See, e.9.Bldg. Indus Ass'n ofS.
Cal., Inc. v. Lujan 785 F. Supp. 1020, 1021 (D.D.C. 1992) ("The g8&visionhere isindistinguishabldrom the
one inHallstrom"); see alscHallstrom 493 U.S. at 23 n.lligting several environmertatatutes including the
ESA, which havenoticeprovisionssimilar to the one in RCRA).

9



requirements," anfu]nder these circumstances, it is not unfair to require strict camsi with
statutory conditions precedent to suitd. at 28. Finally, toextinguishany lingeringdoubt as to
whether district cours had discretion © excuse imperfect compliance with $leenotice
provisions, theSupremeCourt concluded as follows: "[W]e hold that the notice and&pdelay
requirements are mandatocgnditions precedent to commaéng suit under the RCRA citizen
suit provision; a district court may not disregard thresglirementst its discretion.”ld. at 31.
Unsurprisingly lower courts have given effect tdallstronis clarity on this point by
consistentlydismissingESA citizen suits for failure to strictlgomply with the 6eday notice and

delay povision in 16 U.S.C. § 1540(g)(2)(CEkee, e.gResearch Air, Inc. v. Norton, 2006 WL

508341, at *10 (D.D.C. Mar. 1, 2006) ("[T]he Court cannot flexibly construe the statute to
permit it to be satisfied by notice to an AUSA, rather than nagfiven directly to the Secretary

or the violator.") (citingHallstrom 493 U.S. at 26); Common Sense Salmon Recovery v. Evans

329 F. Supp. 2d 96, 104 (D.D.C. 2004) (dismissing claims not specifically mentioned in

plaintiff's (otherwisetimely) notice letter) Building Industry 785 F. Supp. at 1021 (rejecting

plaintiff's "constructive notice argument" as "unpersuasianti holding that "the statutory
provisions and the reasoningHallstromrequire dismissa)'

One particularly common pitfall is providing "pre-violation notice,” that is, when a
plaintiff gives notice of an impending violation of the&S&—but before that violation has
actually occurred. Courtdismiss on this ground, findiritpat pre-violation noticeis inadequate

under the statut@andHallstromis strictinterpretiveapproach See, e.g.Moden v. U.S. Fish &

Wildlife Service 281 F. Supp. 2d 1193, 1206 (D. Or. 2003) ("[A]t the tphaantiffs provided

defendants with notice, the agency had not considered the petition to delist. Theedtatse

the agency had not acted on the petition at the time of nptaiatiffs could not have given the

10



Secretarynotice of an unlawful actiot); Kern Cnty. Farm Bureau v. Badgley002 WL

34236869, at *13 (E.D. Cal. Oct. 10, 2002) ("[T]he fact that a premature notice forecasts a
violation that actually appears in a final rule promulgated by the Secretarynoibelsange the

fact that one cannot give notice of a violation which matsyet happened."see alsd-riends of

Animals v. Salazar670 F. Supp. 2d 7, 13 (D.D.C. 2009) ("When FOA provided its original

[notice letter] however, Defendants had not yet missed the deadline for the imvehih
finding. Thus, admittedly and understandably, Plaintiff did not notify Defendérttsintent to
sue for that particular statutory violation. . . . FOA's failure to provide-siay' noticeorior to
bringing its claims with respect to the -fribnth finding means thoselaims must be

dismissed.")accordConservation Force v. Salaz&@d5 F. Supp. 2d 99, 103-04 (D.D.C. 2010).

Il. FOA's "Pre-Violation" Notice Was Defective.

FOA's notice letter (attacheas an exhibit to the complaint) is dated August 16, 2013.
Notice of Intent at 1. As of that da@though every one of the thirtyne listingpetitiors had
already been pending for more than one yE®S hadmadeno statutoryfindings it had made
no 9G6day findings, nor anyg2smonth findings. See generallotice of Intent So FOAissued
the followingwarning toFWS. "If you do not promptly issue the overdue-@8y findings and
12-monthlisting determinations describeabove Friends ofAnimals intends to file suit to
require that you do so.ld. at 7.

Whenit came time to actually filéhis lawsuit, however, FOA followed through on this
threatonly in part. Specifically, it challengeanly FWS's failure to make the thirtyine 12
month findings. SeeCompl. § 49 ("The Secretary failed to make a findimdjcating whether
the petitioned actions were warranted within 12 months edtaivingpetitionsto list the thirty

nine (39) Petitioned Species #Hweéatenedor 'endangered' under the ESA."); Conirayer for

11



Relief § 1 (seeking a declaration that "the Secretary has violated the ES8#ét 3suing 12
month findings"). Although FOA mentioned the overdued8 findings as relevant factual
background in suppodf its 12-monthclaims,it made no dégation that FWS actually violated
the ESADby its failure to make the requisite @y findings. This was likelyanintentional and
strategic decisiamalthough the 12nonth deadline is mandatory and inflexildegBadgley 309
F.3d at 1¥5-76,the 90day deadline is applicabtenly "to the maximum extergracticablg' 16
U.S.C. 8 1533(b)(3)(A) In any event, whatever the reason, onlydhegedviolation of FWS's
mandatory duty to issue 48onth findings is at issue in this caselhe next gestion, then, is
whether FOA provided adequate noticetloé asserted2-monthviolations before filing suit.
Unfortunately for FOA, it did not.

On August 16, 2013-the date of the notice letteiFWS had issued no 96ay findings
and no 12month findings See generall§Notice of Intent Therefore, on that date, FW8Say
have beenin violation of the 96day deadlines fomll thirty-nine petitions(a question not
presented here, but one that would turn on whether FWS deuoidnstrat¢hat meeting the90-
day deadlinavas not "practicablege16 U.S.C. 8§ 1533(b)(3)(A)).

But, due to its failure to issue any-8@y findings, FWS was nggt in violation ofany
of the 12month deadlines. The reason is simple: a duty to issuenaofth finding is only

triggered by gositive 90day finding. See, e.g.ConservatioriForce 715 F. Supp. 2d at 143!

(holding that a "1anonth finding [is] required only where [a] @&y finding concludes that a

2 1n an effort to avoid dismissal, FOA asserts in its opposition brief thagdt"alleged violations of the
ESA for failure to make the required-8@y findings." Pl.'s Opp'n [ECF No. 15] at 22. This is inaccuratdair
reading of the complaint makelear that, although FOA did cite FWS's failure to maked®pfindingsas relevant
factual backgroundt challengednly FWS'sfailure to make 12Znonth findings as unlawful under the statugee,
e.g, Compl. § 49. And "a complaint may not be amended by the briefs in opposition to a motion to dismiss.
McManus v. District of Columbia530 F. Supp. 2d 464 n.25 (D.D.C. 2007) (internal quotation marks omitted)
Of course, had FOA brought suclaims, they would now be mod¥WS has nowissued positive 9@day findings
for all thirty-nine species.

12



petition ‘presents substantial information indicating thap#t#ioned action may be warranted,™
and that, until that time, "the need for arb®nthfinding remained speculative(jjuoting 16
U.S.C. 8§ 1533(b)(3)(A)) And a "positive" 904day finding isonly one oftwo possible outcomes
at that stage-a "negative"90-day finding resuls in the end of the listing process for that
petition. Seel6 U.S.C. 8§ 1533(b)(3)(AlB); accordCompl.| 14 ("If the Secretary finds that the
petition does nopresentsubstantial information indicating that the listing may be aded, the
petitionis rejected and the process ends.lndeed, FOA's notice letter explicitly acknowledges

this feature of the regulatory scheme: "ESA subsection 4(b)(3)(Riresqthe Secretary to

complete a status review and publish a findimdhin 12 months of receiving petition that has

reeived a positive 9@ay finding as to whether a species warrants listingotice of Intent at 2

(emphasis addedgccordCompl.§ 16 ("Once a 'positive’ 90 day finding is made, the Secretary
has 12 months &m the date the petition was received to make fna@th finding].”). Put
another waybpefore any 9@lay findings have been issyédVSis incapable of violatingny of

its 12-month deadlines Had all thirtynine 90day findings turned out to be negative, ne 12
month findings would haveverbeen due.

Critically, on August 16, 2013, it was simply impossible for FWS to know when, if ever,
it would violate the ESA's tthonth deadline. FWS's notice, then, failed to serve the purpose of
the ESA's 6@day notice and delay regament, which is td'give[] the alleged violator an
opportunity to bring itself into complete compliance with the Act and thus likewisgere
unnecessary a citizen suit.'Hallstrom 493 U.S. at 29iriternal quotation marks omitd)
Hence this Court joins the others around the country lf@ate held thatpre-violation" notice of
possible futureviolationsis insufficient to satisfythe ESA's 6@lay notice requirementSee,

e.g, Moden 281 F. Supp. 2d at 1206; Kern County, 2002 WL 34236869, atsd8;also

13



Conservation Force, 715 F. Supp. 2d at-083Friends of Animals v. Salazar, 670 F. Supp. 2d

at 13

To be sureFOA's letter would have been sufficient to provide notice for intent to sue
over FWS's failure to issueD@lay findings. But'[a] notice of intent tasuefor the failure to
issue a 9alay finding does not provide proper notice of intent to sue for the subsequent failure

to issue a l1:2nonth finding." _Conservation Force, 715 F. Supp. 2d atQUO3By the same

token, it is true thaall thirty-nine 9Qday findngs were ultimately, positive. And lecause all of
thesefindings camemore than a year after the petition date, FWS immediately came to be in
violation of the mandatory &onth deadline othe day those 9@ay findngs were issuedee
Badgley 309 F.3d at 125-762 so dismissal on this highly technical basis may seem harsh.
Perhaps it is. But in the words of tispreme Courtcompliance with the 6@ay notice
provision is a mandatory, noptional condition precedent for suit.Hallstrom 493 U.S. at 26.

And "a district court may not disregard these requirements at its discretdnat 31. Hence,

the Court "must dismss the action as barred by the terms of the statute.4t 33*

One additional complexity remains. The government moves to dismiss for lack of
subjectmatter jurisdictionunder Federal Re of Civil Procedure 12(b)(1), but neitherrpa
addressed the questiai whether ¢r why) the ESA's 6@lay notice requirement is properly
understoodhs "jurisdictional.” In Hallstrom the Supreme Court didbhdecide the questionse

493 U.S. at 3X"In light of our literal interpretation of the statutory requirement, we need not

% To be precise, although most courts have followed the Ninth CirBaitlgleydecision on this point, the
D.C. Circuithas neveaddressethe question, and the Department of Justice has seemingly not acqurestieg
that it might take the position in a future casehe D.C. Circuitthat "because a 9fay finding can be lawfully
delayedbeyond 90 days where issuance is 'podcticablg a 12month finding might lawfully issue more than 12
months after the petition's filing dateSeeDefs.' Reply [ECF No20] at 20 n.6 (citing 16 U.S.C. 8533(b)(3)(A)).
But this question is not presented here, so the Court need not didoutbsit

* Of course, now that FWS has maalkthirty-nine positive 9@ay findings, "nothing prevents plaintiffs,
after ensuring that they have provided progtetutory notice . . ., from filing an additional suit to compel the 12
month finding[s]." Consevation Force 715 F. Supp. 2d at 104 n.5.

14



determine whether [the notice and delay provision] is jurisdictional in thé séise of the
term."). And the D.C. Circuit haapparentlynot weighed in on the issud&ut the vast majority
of lower courts—including this one—have assumed the requirement to be a limitation on the

court's jurisdiction. See, e.qg.Biological Diversity 143 F.3d at 52@"This sixty-day notice

requirement is jurisdictiond); Conservation Force, 715 F. Supp. 2d at 102 ("This requirement

is mandatory and jurisdictional.”) (internal quotation marks omittBeésearch Air2006 WL

508341, at *1@same)Common Sense Salmon, 329 F. Supp. 2d at 104 (same).

Those decisions—thougloften thin on explanation-kave occasionally relied on
rhetoricalhints fromHallstromitself, as well as thstatute's textwhich focuseson what sort of
"action[s] may be commenced16 U.S.C. 8§ 1540g)(C). But virtually all of thosecasescame

beforecommencement of the Supref@eurt's recenfand ongoing)rojectto clarify the precise

"distinction between jurisdictional conditions and clgnocessing rules.Reed Elsevier, Inc. v.

Muchnick 559 U.S. 154, 1612010) see alsArbaugh v. Y&H Corp., 546 U.S. 50611-15

(2006) eriticizing the "driveby jurisdictional rulings" of the past, and holding that "when
Congress does not rank a statutory limitation on coverage as jurisdictionas, sloould treat
the restriction as nonjurisdictional in character'for that reason, éir precedential value is
somewhat diminished.

In any event, the issue is purely academic in this case: dthalkstrom dismissal is
mandatoryhowever characterizedFor this reason, the Court wdismissplaintiff's complaint
for failure to comply with the ESA's &fay notice requirement.The difficult questionof
whether such a dismissal is propecharacterized in jurisdictional terms orstead as a failure

to state a clairneed not be decided g

® Even if the ESA's 6@ay notice requirement is not jurisdictional, it is stilermissiblefor the Court to
dismiss this case for lack of proper notieen easily resolvedthreshold, nomerits issue-without deciding the
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CONCLUSION

For the reasons set forth above, FWS's motion to dismiss will be granted, and FOA's

complaint will be dismissed. A separate Oridas issued on this date.

/sl
JOHN D. BATES
United States District Judge

Dated: June 23, 2014

(thorny) question of Article 11l standingeven thougtstandingis undoubtedly a limitation on the Court's subject
matter jurisdiction. SeeSinochemint'l Co. Ltd. v.Malaysialnt'l| Shipping Corp., 549 U.S. 422, 431 (2007) ("[A]
fedeml court has leeway to choose among threshold grounds for denyiegeaith a case on the meritgifternal
guotation marks omitted).
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