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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

W&T TRAVEL SERVICES, LLC,

Plaintiff,
Civil Action No. 13-cv-1617 (BAH)
V.
Judge Beryl A. Howell
PRIORITY ONE SERVICES, INC.,

Defendant.

MEMORANDUM OPINION

The plaintiff, W&T Travel Serviced LC, a Maryland company, which provides
transportation services to thederal government and commeraaimpanies, filed this action
against the defendant, Priority One Services, B¥irginia company, which also provides such
services, to bar a second arlitva of a contract dispute thpersists between the partieSee
Compl., ECF No. 1. Pending before the Couthesplaintiff's Motion For Stay of Arbitration
Proceeding (“Pl.’'s MTS”), ECF No. 7, and thdeleant’s Motion to Dismiss the Complaint or,
in the alternative, to Stay and Compel Argiion (“Def.’s MTD/Stay”), ECF No. 10. For the
foregoing reasons, the plaintiff's motion to sthg arbitration is denied and the defendant’s
motion to dismiss for failure tstate a claim under Federal RokeCivil Procedure 12(b)(6) is
granted?

l. BACKGROUND
The plaintiff filed this action to enjoin a&esond arbitration of a contract dispute between

the parties “because such actioses under the same facts,egnent, and transaction as the

! The plaintiff has also filed a Motion to Expedite RulmmgPlaintiff’'s Motion to Stay Arbitration Proceeding, ECF

21, as well as a Motion for Partial Summary Judgment, ECF 23. Since the Court’s ruling on the two other pending
motions results in dismissal of the Complaint, the plaintiff's remaining motions to expedite andiéispenmary
judgment are denied as moot.
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first arbitration.” Compl. 1 1. The faamderlying the contract dispute prompting both
arbitrations are summarizedarprior opinion by this CourtSee Priority One Servs., Inc. v. W

& T Travel Servs., LLC825 F. Supp. 2d 43, 45 (D.D.C. 2011). In brief, on August 20, 2008, the
National Institutes of Health (“NIH") awarded tp&intiff a contract (“the Prime Contract”) to
operate shuttle buses for NIH employees and patihtsThe Prime Contract provided for one
base year of service (2008-2009), and waswab& by NIH for four additional one-year terms
(2009-2010; 2010-2011; 2011-20EhHd 2012-2013)SeeCompl., Ex. 1 ( “Demand for
Arbitration”) § 13, ECF 1-1. Over the five yeafsthe Prime Contracincluding the four option
years, the contract was valued at approximately $34 milliarity One Servs., Inc825 F.

Supp. 2d at 45.

One week after award of the Prime Contrtwa, plaintiff entered a subcontract with the
defendant for the defendant to manage the pHtientshuttle bus services while the plaintiff
retained responsibility for managing the Nekhployeeshuttle busesSeeSubcontract
Agreement (“Subcontract”), ECF No. 1-1, at 1miar to the terms in the Prime Contract, the
Subcontract was for one year but would “automé#liextend consistent with [NIH’s] exercise
of [the] four one-yeraoption periods under ¢hPrime Contract.ld. at 2. In addition, the
Subcontract contained an arhtion clause stating that:

12. All claims, disputeand matters in questionising out of, or relating

to, this Subcontract Agreement or the breach thereof, except for claims for
which the Client is liable (which wilbe adjudicated in accordance with the
prime contract's Dispute clause), alh be decided by arbitration in
accordance with the rules of the Anwam Arbitration Association then in
effect unless the parties mutuallyreg otherwise. This agreement to

arbitrate shall be spewflly enforceable under ¢hprevailing arbitration
law. The location of the arbitratiggroceedings shall be Washington, DC.

Subcontract T 12.



In 2009, after NIH exercisedetfirst option year on the ifte Contract, the plaintiff
terminated the Subcontract with the defend@#eDemand for Arbitration 1 19-23. On
December 15, 2009, the defendantdisedemand for arbitrationith the American Arbitration
Association (“AAA”), arguing thathe plaintiff's termination othe Subcontract was a material
breach of the parties’ agreeme®eed.| 25. Almost ten months later, on October 18, 2010, the
arbitration panel issued its mj agreeing with the defendant thia¢ plaintiff's termination of
the defendant “was unjustified” and awarding ttefendant damages for the amount of lost
profits for Option Years 1 and 2 in taenount of $1,135,020.00, plugenest, costs and
expenses (“2010 Arbitration Award”). Comfil.7; Demand for Arbitration, 11 29, 3&e
Priority One Servs., Inc825 F. Supp. 2d at 48. The 2010 Arbitration Award compensated the
defendant for damages incurred for the first tyption years of the Subcontract, since, by the
time of the arbitration ruling, NIH had exercisiy@ options for those two years under the Prime
Contract, and that exercis@uld have automatically extenddte Subcontract, absent the
plaintiff's material brach of the Subcontrac6eeDemand for Arbitration { 31-32. The
arbitration panel did not awatde defendant damages for thed and fourth option years
because “the AAA found that [the defendantiims for those damages had not yet fully
accrued because NIH had not yet exercised those option yéar§.33.

The defendant then petitioned for judiagahfirmation of the diitration award, which
the plaintiff opposedPriority One Servs., Inc825 F. Supp. 2d at 48. This Court confirmed the
arbitration panel’s decision sward the defendant damages fiawved from the plaintiff's
wrongful termination of th parties’ Subcontracdee id.at 57, and that decision was affirmed by
the Circuit,Priority One Servs., Inc. v. W & T Travel Send.C, 502 F. App’x 4, 6 (D.C. Cir.

2013).



NIH thereafter exercised option yearsrigla in 2011 and 2012, respectively, under the
Prime Contract.SeeDemand for Arbitration at 1 36, 38. Towards the end of the Prime
Contract, the plaintiff and the defendant competed for the NIH shuttle bus contract and, in July
2013, the plaintiff was again awarded thema contract (“2013 Prime Contract’)d. 11 41-43.
On October 9, 2013, the defendant brought arskdemand for arbitratiofor lost profits
accruing from option years 3 and 4 under the Br@ontract and Subcontract, as well as lost
profits under the 2013 Prime Contragihce the Subcontract provaléor automatic extension of
its term for any option years under the Prime Canti@ong with any further extension or re-
competition of the [2008] Prime Contractd. 11 36-40. Two days latehe plaintiff filed this
action seeking to enjoin theféadant “from proceeding withsecond demand for arbitration.”
Compl. 1 1.

As set out in the Complaint, the plaintifeks to stop the second arbitration, requesting a
declaratory judgment, pursuant28 U.S.C. § 2201, that th3ourt’s confirmation of the 2010
Arbitration Award is “the finaletermination of the issues regdd to the Subcontract” and bars
any re-litigation of issues arising under the Sulb@mt. Compl. I 2. The plaintiff supports this
request with allegations set out in five countsnaly: that no arbitration is authorized because
the Subcontract no longekists or appliesd. 22 (“Count 1”); thathe defendant’s right to
recover damages for option years 3 and 4 wasdy litigated in thérst arbitration and,
therefore, the second arbtin is barred under the docteis of collateral estoppedl. 1 25-26
(“Count II"), and res judicatad. 1 29-31 (“Count III"); thathe defendant waived the claims
asserted in the second arbitration “by matking any efforts to preserve thend. { 33 (“Count

IV”"); and, finally, that the second arbitratiodlemand is “frivolous” and “constitutes harassment



of [plaintiff],” id. 71 37-38 (“Count V"), for which the “Platiff reserves the right to seek other
monetary damages, depending on the findings of this Cadurf]"40.

On November 7, 2013, the AAA determined thatthe absence of an agreement by the
parties or a court order stayitigs matter, [it would] proceedith the administration of the
arbitration.” Joint Status Rert, Ex. 1 (AAA Letter, dated dvember 7, 2013) at 3, ECF No.
18-1. Following solicitation of briefing from the pi@s on the threshold isswf arbitrability of
the second arbitration demand, the arbitrapianel determined, on July 21, 2014, that it has
jurisdiction to arbitrate the merits of the claims raised in the demand “as well as scrutinize the
defenses to those claims, even if the [plaintifi}ides not to participate ithe arbitration.” Joint
Status Report, Ex. 1 (AAA Panel “Decision omiddiction”) at {1 17418, ECF No. 20-1.

The Court now turns to the pending motions l®y phaintiff to stay the arbitration and by
the defendant to dismiss the Complaint or, atitwvely, stay the case and compel arbitration.
1. LEGAL STANDARD

A. Moation to Compel or Stay Arbitration

A motion to compel arbitration, pursuanttbee Federal Arbitration Act (“FAA”), 9
U.S.C. 8 4, is treated “as if it were a requestsiommary disposition of éissue of whether or
not there had been a meeting of the minds eratiteement to arbitedtand, therefore, is
subject to the summary judgment standarBederal Rule of Civil Procedure 56(dliron Int’l,
Inc. v. Cherokee Nation Indust., In631 F.3d 863, 865 (D.C. Cir. 200@)ternal quotations and
citations omitted). A motion to stay arbiti@ti presents the mirror image of the same question
“because the argument that ‘no agreement to ambitvas entered . . . effectively raises the issue
whether there was a meeting of the mindghe agreement to arbitrate Signature Tech.

Solutions v. Incapsulate, LL.2014 U.S. Dist. LEXIS 97080, at *3 (D.D.C. July 17, 2014)



(quotingBooker v. Robert Half Int'I315 F. Supp. 2d 94, 99 (D.D.C. 200dif,d, 413 F.3d 77
(D.C. Cir. 2005));Tower Ins. Co. of N.Y. v. Davis/Gilforé67 F. Supp. 2d 72, 76 (D.D.C. 2013)
(same). Both motions to stay and compel artbitnafocus judicial scrutiny on the arbitrability of
the dispute, rather than the dispute itsaelf,avhen both motions are made concurrently, they
may be addressed together assrmotions for summary judgmereeAliron, 531 F.3d at 865;
Tower Ins, 967 F. Supp. 2d at 73ee alsdBensadoun v. Jobe-Rj&16 F.3d 171, 175 (2d Cir.
2003) (“[T]he summary judgment standard is appedprin cases wheredlDistrict Court is
required to determine arbitrabilityegardless of whether the relsgfught is an order to compel
arbitration or to presnt arbitration.”).

Under Federal Rule of Civil Procedure 56, summary judgment shall be granted “if the
movant shows that there is no genuine dispute aay material fact and the movant is entitled
to judgment as a matter of law,” upon consideratibrimaterials in theecord” that establish
the absence or presenceagjenuine dispute.EB. R.Civ. P. 56(a), (c). While the moving party
bears the burden of showing thiesence of dispute material fcttjhe evidence is to be
viewed in the light most favorable to the nonmoving party and the court must draw all reasonable
inferences in favor of the nonmoving partylalavera v. Shat638 F.3d 303, 308 (D.C. Cir.
2011) (citingAnderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986)).

Disputes over the applicatiai the law to undisputed facése particularly amenable to
resolution on summary judgment since such disputes raise only legébsigsoperly within
the domain of the Court to determingee Tower Ins967 F. Supp. 2d at 78 (citir®park v.
Catholic Univ. of Am 510 F.2d 1277, 1281 (D.C. Cir. 197%¢e alsdHenry v. S/S Bermuda
Star, 863 F.2d 1225, 1229 n.11 (5th Cir. 1983ssis v. Universal Line, S,A36 F.2d 64, 68

(2d Cir. 1970). Consequently, “[tlhe propetarpretation of an unarnduous contract provision



is a question of law, and thus is welitsd to disposition bgummary judgment.”Tower Ins.

Co. of N.Y,.967 F. Supp. 2d at 78 (citirgnited States ex rel. K & R Ltd. P’ship v. Mass. Hous.
Fin. Agency456 F. Supp. 2d 46, 55 (D.D.C. 200&ff,d, 530 F.3d 980 (D.C. Cir. 2008pee

also Noel v. Baskin31 F.2d 231, 233 (D.C. Ct. App. 1942) (“[n]o citation of authority is
necessary to establisketbroposition that the catngction of written instruments is a question of
law for the court.”) ECHO, Inc. v. Whitson Co52 F.3d 702, 705 (7th Cir. 1995) (“Contract
interpretation is particularly suited disposition by summary judgment.”).

B. Failureto Statea Claim under Rule 12(b)(6)

Federal Rule of Civil Procedure 8(a)(2) reqa that a complaint contain “a short and
plain statement of the claim showithat the pleader is entitledtelief,” to encourage brevity
and, at the same time, “give the defendantrfatice of what the . . . claim is and the grounds
upon which it rests.’Bell Atlantic Corp. v. TwombJy650 U.S. 544, 555 (2007) (ellipses in
original; internal quotations and citations omittet®|labs, Inc. v. Makor Issues & Rights, L td
551 U.S. 308, 319 (2007). To survive a motiodigmiss under Federal Rule of Civil Procedure
12(b)(6), the “complaint must contain sufficieatfual matter, accepted as true, to state a claim
to relief that is pwusible on its face.Wood v. Mossl34 S. Ct. 2056, 2067 (2014) (quoting
Ashcroft v. Igbal556 U.S. 662, 678 (2009)). A claim &fally plausible when the plaintiff
pleads factual content that is more than “meceinsistent with a defendant’s liability,” but
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged. Id. at 678(citing Twombly 550 U.S. at 557kee alsdRudder v. Williams666 F.3d
790, 794 (D.C. Cir. 2012). Although “detailed fadtakegations” are natequired to withstand
a Rule 12(b)(6) motion, a complaint must offer “mdhan labels and conclusions” or “formulaic

recitation of the elements of a cause of actiongrtovide “grounds” of “entle[ment] to relief,”



Twombly 550 U.S. at 555 (alteration in originalpda“nudge| ] [the] claims across the line from
conceivable to plausibleid. at 570. Thus, “a pleading [does not] suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furthr factual enhancement.Tgbal, 556 U.S. at 678 (quotinbwombly
550 U.S. at 557). In considering a motion to dssnfior failure to plead claim on which relief
can be granted, the court must considerctiraplaint in its entirety, accepting all factual
allegations in the complaint as trieen if doubtful in fact.Twombly 550 U.S. at 555-5@issel

v. United States Dep’t of Health and Human SeiNe. 13-5202, 2014 U.S. App. LEXIS 14397,
at *7 (D.C. Cir. 2014) (in considering Rule 12@) motion, the “court assumes the truth of all
well-pleaded factual allegations in the complainél construes reasonable inferences from those
allegations in the plaintiff's favor, but is not re@uai to accept the plaintiff's legal conclusions as
correct”) (internal quotations and citations omitted). In addition, courts may “ordinarily
examine” other sources “when ruling on Ruleld@§) motions to dismiss, in particular,
documents incorporated into the complaint byrefee, and matters of which a court may take
judicial notice.”Tellabs, Inc.551 U.S. 322 (citing 5B Wright & Miller § 1357 (3d ed. 2004 and

Supp. 2007))see also English v. D.C7/17 F.3d 968, 971 (D.C. Cir. 2013)

[11.  DISCUSSION

The defendant aptly observes that the piffim motion to stay and the defendant’s
motion to dismiss or, in the alternative, comasditration “both ask # Court to rule on the
identical issue—whether the AAA or the Court has élclusive power to rule on arbitrability.”
Def.’s Opp’n Pl.’s Mot. Stay (“Def.’s Opp’n"at 2, ECF No. 1. The plaintiff contends that
arbitrability of the claims set oin the defendant’s demand for drhtion is an issue for judicial
determination, warranting a stay of the arbitration proceediBgeCompl. Y 21-23; Pl.’s

Mem. Supp. Mot. Stay (“Pl.’s MTS Mem.§t 7-10. The defendant counters that the



Subcontract reflects the partiagiequivocal agreement thaetharbitrator would rule on the
arbitrability of any dipute arising from that Subcontractda furthermore, that the Complaint
should be dismissedseeDef.’s Mem. Supp. Mot. Dismiss or Stay (“Def.’s MTD/Stay Mem.”)
at 9-13. The Court agrees witretdefendant, as explained below.

A. The Competing Motionsto Compel or Stay Arbitration

“[A]rbitration is a matter of contract.Rent-A-Center, W., Inc. v. Jacks®61 U.S. 63,
69 (2010). Thus, the Supreme Cduais directed that “the firstdla of a court asked to compel
arbitration of a dispute is to determine whetther parties agreed to arbitrate that dispute.”
Mitsubishi Motors Corp. vSoler Chrysler-Plymouth, Inc473 U.S. 614, 626 (198%ee also
Granite Rock Co. v. Int'l Bhd. of Teamstesél U.S. 287, 297 (2010) (“[A] court may order
arbitration of a particular dispute only where tourt is satisfied that the parties agreed to
arbitratethat disputé’). In making that determinatiothe court must apply the “federal
substantive law of arbitrability, applicable toyaarbitration agreement within the coverage of
the [FAA].” 1d. (quotingMoses H. Cone Memorial Hospital Mercury Construction Corp
460 U.S. 1, 24 (1983)). When, as here, “ordinary contracts are at igsug tb the parties to
determine whether a particular matter is primdiolyarbitrators or for courts to decideBG
Group PLC v. Republic of Argl34 S. Ct. 1198, 1206 (2014) (citiBteelworkers v. Warrior &
Gulf Nav. Co, 363 U. S. 574, 582 (1960) (“[A]rbitratiom a matter of contract and a party
cannot be required to submit to dration any dispute which he hast agreed so to submit.”)).

Generally, “courts presume that the partiesndteourts, not arbitrats, to decide what

we have called disputes aboutbrability,” including “questionssuch as ‘whetér the parties
are bound by a given arbitratioraake,’” or ‘whether an arbétion clause in a concededly

binding contract applies to a pattlar type of controversy.’Id. (quotingHowsamv. Dean



Witter Reynolds, Inc537 U. S. 79, 84 (2002)). In this respelse plaintiff is correct in stating
that “[i]t is a well settlegproposition that the qusn of arbitrability isundeniablyan issue for
judicial determination,” PI’#TS Mem. at 3, but this proposition has an important exception
that the plaintiff ignores.

The Supreme Court has recognized thattfpaican agree to arbitrate ‘gateway’
guestions of ‘arbitrability,” suchs whether the parties haveesgt to arbitrate or whether their
agreement covers a particular controversjatkson561 U.S. at 68-69. Such “[a]n agreement
to arbitrate a gateway issue is simply an additional, antecedent agreement the party seeking
arbitration asks the federal court to enfoama] the FAA operates on thaslditional arbitration
agreement just as it does on any othéd.”at 70. The only caveatilsat a heightened standard
applies to the determination that the partiesedjte arbitrate arbitrality, requiring “clear and
unmistakable evidence that they did sé&itst Options of Chicago, Inc. v. Kaplal4 U.S. 938,
944 (1995) (internal quotationstations, alterations omittedee also AT & T Techs., Inc. v.
Commc’n Workers of Apd75 U.S. 643, 649 (1986) (“[U]rde the parties clearly and
unmistakably provide otherwise gtlgquestion of whether the partagreed to arbitrate is to be
decided by the court, hthe arbitrator.” )* Skrynnikov v. Fannie Ma&43 F. Supp. 2d 172,
175-176 (D.D.C. 2013).

The parties agree that the heightened starajapties here. Def.'®pp’n at 3; Pl.’'s MTS
Mem. at 3. Thus, the defendant, as the party moving to compel arbitration on the arbitrability

issue, shoulders the burden of proving by “ckrad unmistakable evidence” that the parties

2 The plaintiff‘s reliance oPAT&T Technologies, Inc475 U.S. 643for the proposition that the Court must
determine arbitrability is misplaced. Atiugh the Supreme @ in that case found that the appellate and district
courts erred in authorizing an arbitrator to determinettreshold issue of arbitrability, the basis for this finding was
that the parties had not clearly and unmistakably agreed to arbitrate arbitrability. 425 648. Where clear and
unmistakable evidence is present that the parties agreed to submit arbitrability to an afki€atorechnologies,

Inc. confirms that the parties’ emement should be enforced.

10



agreed to submit arbitralyito the arbitrator First Options 514 U.S. at 944. The defendant
has carried this burden.
1. The Subcontract Language Submits Arbitrability to the Arbitrator

The defendant argues that the issue of adhility is for the arbitrator because the
Subcontract provides clear andmistakable evidence that the parties agreed to arbitrate
arbitrability. SeeDef.’s MTD/Stay Mem. at 9-16. The Court agrees.

The defendant points to two provisionghe Subcontract as showing “by clear and
unmistakable evidence that the parties agre&adve an arbitrator termine arbitrability.”
Def.’s MTD/Stay Mem. at 10. First, the defendaites the language the arbitration provision
of the Subcontract that empowers the AAA to resolve “all claims, disputes and matters in
guestion arising out of, or relag to, this Subcontract.1d. at 12. This Court has already
concluded that this arbitian clause is “broad.'See Priority Ong825 F. Supp. 2d at 55
(quoting Subcontract § 12). Theoad, all-encompassing languageha arbitration clause is
clear evidence that the part@greed to arbitratall issues arising under the Subcontract,
including the issue of arbitrabilitySee Contec Corp. v. Remote Solution, 388 F.3d 205, 211
(2d Cir. 2005) (finding that partto the contract “cannot nowsttiwn its agreed-to obligation to
arbitrateall disputes, including the qués of arbitrability”); Avue Techn. Corp. v. DCI Grp.,
L.L.C, CIV.A. 06-327 (JDB), 2006 WL 1147662, (D.D.C. Apr. 28, 2006) (same).

Second, the defendant highlighit® Subcontract’s requiremethiat arbitratbn shall take
place pursuant to AAA rules asgwiding additional “cleaand unmistakable evidence that the
parties agreed the arbitrator shall decideteability.” Def.’s MTD/Stay Mem. at 10. The
Subcontract states in relevantighat “[a]ll claims, disputesral matters in question arising out

of, or relating to, this Subcontract Agreement or the breach thereof . . . shall be decided by

11



arbitration in accordance withehules of the [AAA] then inféect unless the parties mutually
agree otherwise.” Subcontract § 12. Under Rule R-7(a) of the A@é&ismercial Arbitration
Rules, “[t]he arbitrator shallave the power to rule on hisleer own jurisdiction, including any
objections with respect to the existence, scopealidity of the arbitration agreement or to the
arbitrability of any chim or counterclaim.”’SeeDef.’s MTD/Stay Mem. at 3 (quoting AAA
Com. Arb. R. (“AAA Rules”),R-7(a), ECF 7-1, Ex. 3.).

While the D.C. Circuit has not addressed 8sue, courts both within and outside this
jurisdiction have held that aarbitration clause adopting thdes of the AAA makes the issue of
arbitrability one for the arbitrator, ntte court. See, e.gHaire v. Smith, Currie & Hancock
LLP, 925 F. Supp. 2d 126, 133 (D.D.C. 2013) (finding thém 1jght of this caselaw . . . there is
clear and unmistakable evidence ttinggt parties intended for an arbtor to decide questions of
arbitrability, including challenges to the conted validity and existece of the arbitration
provision” where the parties incarated the rules of the AAA intibeir arbitration agreement);
Grynberg v. BP P.L.C585 F. Supp. 2d 50, 54-55 (D.D.C. 20(f8)ding that “[a]mple case law
supports” the position that “incooration of the AAA Rules by refence constitutes ‘clear and
unmistakable evidence’ that the parties intended to submit the arbitrability determination to the
arbitrator”); Fallo v. High —Tech Inst559 F.3d 874, 878 (8&ir. 2009) (finding “that the
arbitration provision’s incorpation of the AAA Rules . . . cotitutes a clear and unmistakable
expression of the parties’ intent to leave gestion of arbitrability to an arbitratorGontec
Corp., 398 F.3d at 211 (“We therefore conclude et signatory to a ntract containing an
arbitration clause and inqmurating by reference the AAA Rules . . . cannot now disown its
agreed-to obligation to arbitraaédl disputes, including the question of arbitrability Trminix

Int’l Co., LP v. Palmer Ranch Ltd432 F.3d 1327, 1332-33 (11th Cir. 2005) (“By incorporating

12



the AAA Rules . . . into their agreement, thetjegrclearly and unmistakably agreed that the
arbitrator should decide whwer the arbitration clausevalid.”) (collecting cases). The
arbitration panel’s decision to exercise gdliction is in accord with this preceder@eePanel
Decision on Jurisdiction, ECF 20-1.

In sum, the Subcontract provides clearly andistakably that the parties agreed to
arbitrate any dispute arising fronetubcontract and this includespliges over arbitrability.

2. The Subcontract’s Arbitration Clause Remains Enforceable

Notwithstanding the breadth of the Subcontraatlsitration clause, thplaintiff contends
that “[t]his case is not arbitrédy” Pl.’s Opp’n to Def.’s MTD/Sty (“Pl.’s Opp’n”) at 2, ECF No.
12, for two reasons: first, the Subcontractritslonger in existencand therefore no longer
applicablejd. at 2-3; and second, the first arhiiipa award “was a final and complete
arbitration” making the secondmatration “powerless to modifgr make a new award on the
same issuesjt. at 3. Neither reason posited by thaiptiff defeats the jurisdiction of the
arbitrators to hear the defemd's claims presented in tisecond demand for arbitration.

First, the plaintiff asserts that terminatiofithe Subcontract, due to its own material
breach, has the result of terminating the forcnefarbitration clause in the agreement. Pl.’s
Opp’n at 17 (arguing that the defendant’s succgssfowing in the first arbitration that the

plaintiff committed a material breach amouttts “waiver” or “conce[ssion]” about the

% The parties rely on federal as well as Maryland séatewithout directly addressing the choice of law issue
regarding which jurisdiction’s law applies to interpitet parties’ Subcontract. The Subcontract provides that
“Federal law shall govern the interpretation or appilice of the contract and “[w]here no Federal law is

applicable, this Agreement shall be governed by the apptepaw of the State of Mdand.” Subcontract 1 21.1.
Even if Maryland law were applied, the result would not be different and the issue of arbitrability would go to the
arbitrators. See, e.gWash. Homes, Inc. interstate Land Dev. Cp382 A.2d 555, 560 (Md. 1978) (“It is manifest
that by their agreement and their eftetton of the arbitration, the partiesdpided for arbitration by the American
Arbitration Association.’ They thereby made the Commeéwsibitration Rules of the Association a part of their
arbitration agreement.”). As the piéiff concedes, Marylantavors the enforcement of arbitration agreements
where the parties agreed to arbitra&mePl.’s MTS Mem. at 10 n.3.

13



continued viability of the Subcontract and rend#dre Subcontract . . . longer in existence”).
This assertion is completely at odds with westadlished law that aibation provisions remain
enforceable even after termiratiof an agreement, no matter the reason for the termination, so
long as the dispute subject to arbitration “involves facts and occes¢hat arose before
expiration, where an action takerexfexpiration infringes a riglhat accrued or vested under
the agreement, or where, under normal principfentract interpretation, the disputed
contractual right survivesxpiration of the remainder of the agreemetititon Fin. Printing
Div. v. NLRB 501 U.S. 190, 206 (1991ke also Nolde Bros., Inc. v. Local No. 358, Bakery &
Confectionery Workers Union, AFL-Cl@30 U.S. 243, 251 (1977) (finding that “it could not
seriously be contended . . . thlaé expiration of the contraatould terminate the parties’
contractual obligatioto resolve such a dispute in an additrather than gudicial forum.”)
(collecting cases)Haire v. Smith, Currie & Hancock LLP®25 F. Supp. 2d at 133 (rejecting
argument that “the arbitration agreement no lorgglied to [the plaintiffs’] claims once they
terminated” the agreement). Thus, “if a disputeesr under the contraleére in question, it is
subject to arbitration evan the postcontract period Litton Fin. Printing Div, 501 U.S. at 205.
The Supreme Court has explained that “treeestrong reasons to conclude that the
parties did not intend their arbitration dutiesgominate automatically with the contractNolde
Bros, 430 U.S. at 253. For example, to hold otherwise “would preclude the entry of a post-
contract arbitration order even when theydie arose during the lifaf the contract but
arbitration proceedings had not begun befermination” of the parties’ agreemend. at 251.
Indeed, in this case it wadter the plaintiff terminated th8ubcontract through its material
breach that the defendant broughfiitst demand for arbitration and received an award that was

affirmed by both this Coudnd the D.C. CircuitSee Priority One Servs., In&25 F. Supp. 2d

14



at 46,aff'd, 502 F. App’x 4, 6 (D.C. Cir. 2013). #Hgreements to arbitrate ended upon
termination of the agreement, a party could dagreed-upon arfpation of a dispute simply by
terminating the agreement or waiting unti tagreement ended to assert a cla8ae Zucker v.
After Six, Inc, 174 F. App’'x 944, 947-948 (6th Cir. 2006)f(the duty to arbitrate automatically
terminated upon expiration of tisentract, a party could avoid hisentractual duty to arbitrate
by simply waiting until the day after the contragpired to bring an #on regarding a dispute
that arose while the caatct was in effect.”)United Steelworkers of Am., AFL-CIO v. Fort Pitt
Steel Casting Div.-Conval-Penn, In635 F.2d 1071, 1075 (3d Cir. 1980y here is little reason
to construe this contract to mean thatpheties intended their contractual duty to submit
grievances and claims arisingder the contract to terminatemediately on the termination for
the contract; the alternative remedy of a lawsuihe very remedy tharbitration clause was
designed to avoid.”).

Moreover, the plaintiff pointto no provision in the Subcoatrt that would eliminate the
arbitration requirement on termination of theesgnent. On the contrary, the arbitration
provision covers any and all “claims arising ofitor relating to” the Subcontract, without
regard to the status of the agreement or thimgjraf the claim, providing further clear evidence
that the defendant’s pending claianr® subject to arbitratiorSee Nolde Bros430 U.S. at 255
(“[T]he parties’ failure to exclude from arbitrdiby contract disputesarising after termination,
far from manifesting an intent to have arltitva obligations cease with the agreement, affords a
basis for concluding that theytémded to arbitrate all grievancassing out of the contractual
relationship.”);Wolff v. Westwood Mgmt., LL.658 F.3d 517, 519-521 (D.C. Cir. 2009)
(rejecting party’s argument thatbitration clause in termined agreement was unenforceable

wherethe agreement required arbitration of “angpdite” arising out of the agreement and
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“survived the expiration of thig Agreement and compels appellants to submit their claims to
arbitration.”).

The second ground on which the plaintiff s¢sithe defendant’s second arbitration
demand is that this arbitration is barred due e finality of the priomarbitration award,” Pl.’s
Opp’n at 2, and the operationthie doctrines of collaterastoppel and res judicaid,, at 7-15;
Pl.’s MTS Mem. at 7-19; and xeer, Pl.'s MTS Mem. at 19-24.As support for this “finality”
argument, the plaintiff cites language in the 28iBitration Award statig that “[t]his decision
is a final Award as to all claims . . . [a]ll claimst expressly granted hareare hereby, denied.”
Pl.’s Opp’n at 3 (quoting 2010 Arbitration Award) (emphasis omitted). This argument is
misplaced since it leap-frogs over the thresholdeisdlarbitrability to reach the merits of the
defendant’s claims in the secoaibitration. In other wordsyhether the first arbitration
resolved all claims for all posde damages arising from the piaidf's material breach of the
Subcontract, as the plaintiff camds, or just those claims fdamages that had accrued at the
time of the 2010 Arbitration Award, as the defendant contends, is a merits issue. The
defendant’s position is that, mathstanding the cited languagethe 2010 Arbitration Award,
the first arbitration panel did not consider atgims for damages arising from option years 3

and 4 or thereafter, because the panel viewee ttlagns as too specubatito award at the time

* In support of its waiver argument, the plaintiff citesesathat do not address the threshold issue of arbitrability
before the Court here and are, therefimapposite. Moreover, to the extém cases relied upon by the plaintiff
hold that a party’s litigation conduct may result in an afditie waiver of the right to demand arbitration, these
cases are distinguishab&eePl.’'s MTS Mem. at 19 (citingg.g, Cornell & Co. v. Barber & Ross Ca360 F.2d

512, 513 (D.C. Cir. 1996) (“[A] party waives his right tditrate when he actively participates in a lawsuit or takes
other action inconsistent with that right.")J; at 20 (citinge.g, S & H Contractors, Inc. v. A.J. Taft Coal C806
F.2d 1507, 1514 (1atCir. Ala. 1990) (plaintiff's “invocation of #hlitigation process” was “inconsistent[] with its
arbitration right” and amounted to “waive]r of] its right to arbitrate”)); Pl.’s ReplypSMTS at 14-15, ECF No. 13
(citing, e.g, Miller Brewing Co. v. Fort Worth Distr. Cp781 F.2d 494 (5th Cir. 1986) (finding that a plaintiff
waived right to arbitrate dispute by “actively participat[imyj lawsuit” that it filed before seeking arbitration
against the defendant)). In this case, the defendantfirematively sought arbitration on all of its claims arising
under the Subcontract and is only asserting in the second arbitration proceedings those claims theaficst arbi
panel found had not yet accrued. The defendant has certainly not waived its right to arbitratelyy act
participating in the instant litigation, where it presgesposition that the Complaint should be dismissed and
arbitration compelledSeeDef.’s MTD, ECF 10.
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of the arbitration.SeeDemand for Arbitration 33 (“As for Option Years 3 (September 1, 2011-
August 31, 2012) and 4 (September 1, 2012-Augus2013), the AAA found that Priority

One’s claims for those damages had not yi&t &ccrued because NIH had not yet exercised
those option years.”®).

Regardless of which parties’ view is correejarding whether only some or all claims
arising under the Subcontract wemnsidered and resolved wiihality in the 2010 Arbitration
Award, the plaintiff's arguments for why thefdadant’s second demafat arbitration should
fail arenotreasons for finding that the threshold quasof arbitrability mst be determined by
the Court rather than the arbiwat The merits of the plaintif§ argument regarding the scope of
the 2010 Arbitration Award and, specifically, @ther this award rek@d the defendant’s
damages claims for option years 3 and 4 and thtereaiust be presented to and resolved by the

ongoing second arbitration proceeding.

® The plaintiff cites several cases is support of its positiahatparty is barred from asserting a claim after having a
full and fair opportunity for consideration of the claima prior arbitration proceeding, but those cases are
inapposite since, again, none addressed the thresholdfsadmtrability that is before the Court here. Moreover,
given the parties’ dispute over the scope of the first arbitration panel’s decision, the casestbiquldigtiff

appear to be distinguishable. For example, the plaimtiffennds “the same scenario exists” in the instant case to bar
the second arbitration asitammerman v. Peacock54 F. Supp. 71 (D.D.C .1987), where the court granted the
defendants’ summary judgment motion, finding that the federal suit was collaterally edtgpaatior arbitration
decision adverse to the plaintiff. ' BIMTS Mem. at 11. Critical to thHeeacockcourt’s holding, however, was that
the plaintiff had a full and fair opportunity to litigate the issues on which the plaintiff's federal claims depended and
the arbitration had “effectively resolvélae identical factual issues underlyifpdintiff]'s federal claims.” 654 F.

Supp. at 73. By contrast here, théethelant claims the first bitration panel expressly declined to consider or
resolve the claims now at issue in the second arbitratidithe@ame scenario” does not appear to exist here. For
the same reason, theaitiff's reliance orGreenblatt v. Drexel Bmham Lambert, Ing 763 F. 2d 1352 (1Cir.

1985), is misplaced. PL.MTS Mem. at 13. Although th@&reenblattcourt concludedhat certain issues necessary
for a prior arbitration panel decision were “binding” antltkad to collateral estoppel effect in the plaintiff's
subsequent federal suit, other issues that “were not bfEanel” were permitted to go forward in the civil suit.

Id. at 1362. LikewiseQrmsbee Dev. Co. v. Graog68 F.2d 1140 (10th Cir. 1983), which the plaintiff cites as
support for the proposition that a first arbitration alvaperates to bar a second demand for arbitrages®)|.’s

MTS Mem. at 8-9, is distinguishable. T@eacecourt concluded that a party’s failure “to advance” certain claims in
an arbitration so that those claims “&erot addressed in the course of thet farbitration procebing,” constituted a
waiver of those claims, making a second demand for arbitration properly stayed. 668 F.2d atHid8loes not
appear to be the situation in this case, where the defetidatsert certain claims indHirst arbitration proceeding
but the arbitration panel decided not to address them. Moreover, as the defendant notes gitpntthat [the
plaintiff] claims Gracebroadly stands for the proposition that the €oan rule on the merits of [the plaintiff's]
affirmative defenses in determining arbitrability, that readinGmfceis foreclosed byhe Supreme Court’s

decision inAT&T (decided four years aft@racég, and the D. C. C¢uit's decision inWolff (decided 27 years after
Grace.” Def.’s Opp'n at 8.
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Likewise, the plaintiff's relaté contentions that the defemd's claims in the second
arbitration demand are barred bylateral estoppel, res judicasamd waiver are not properly
considered here. Those contentions are affivmaefenses directed to the merits of the
defendant’s claims under consideration in the second arbitration proceeding. To consider those
defenses here would run afoul of the Supré&uoart’'s direction thatin deciding whether the
parties have agreed to submparticular grievance to arbitrah,” courts should decline to
address affirmative defenses because doingosd constitute a “rul[ing] on the potential
merits of the underlying claims.AT&T Techs., In¢.475 U.S. at 64%ee also Howsanb37
U.S. at 84-85 (refusing to consider defenseshdrability such as “time limits, notice, laches
[or] estoppel”);Wolff, 558 F.3d at 521 (finding “[tlhe renmader of appellants’ arguments can be
dismissed in short order” including the appets’ “unclean hands argument” because when
deciding whether the parieagreed to submit a grievance tbitation, the court should not rule
on the merits of the claim).

Despite the plaintiff's invitation to addresstmerits of the defendant’s claims presented
in its demand for arbitration, the only issue before the Court at this time is the threshold question
of “who has the primary powe¢o decide arbitrability.”First Options of Chicago514 U.S. at
943. Having decided that question in the defetiddavor, any evaluationf the merits of the
plaintiff's affirmative defenses as to whyetldefendant should not prevail in the second

arbitration are matters that the@t leaves to the arbitratorSee Toledano v. O’'Connds01 F.

® The plaintiff citesKelly v. Merrill Lynch, Pierce, Fenner & SmjtB85 F.2d 1067 (11th Cir. 1993), for the
proposition that “it is for the court and not for the arbitrator to determine whether claines gudicataas a result

of a confirmed arbitration award,” Pl.'s MTS Mem. at ith;at 18, but this proposition side-steps the key issue here
of whether the parties’ agreed to let arbitrators deaitlgrability. In any event, as the defendant pointseily

is no longer good law. Def.’s Reply Supfot. Dismiss at 3, ECF No. 14. IndeedKiay v. United Healthgroup,
Inc., 376 F.3d 1092 (11th Cir. 2004), the Eleventh Circuit concluded thKethecourt “erred in considering the

res judicata issue” because the Supreme Cotttowmsamstated “that, unless anbération agreement otherwise
stipulates, a court is empowered only to determinésthstantive’ issue of arbitrability—that is, whether a
particular dispute falls within the gge of an arbitration clause—and the necessary threshold question of whether
that clause is enforceableld. at 1109.
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Supp. 2d 127, 146 (D.D.C. 2007) (rejecting invitatiotetce “a quick peek at the merits” in
order to determine if the claims are arbiteabecause to do so would exceed this Court’s
authority).

B. TheComplaint Failsto Statea Claim

As the arbitrator must determine arbitrabilitithe defendant’s claims asserted in the
second arbitration proceeding, the only matterftafthe Court is whether the suit should be
dismissed or stayed pendingtbutcome of the arbitrationVhile the D.C. Circuit has not
addressed this issue, otl@&rcuit courts have reached divergent views regarding the
repercussions for a pending civil suit of a fimglthat arbitration of the underlying dispute is
required. See Braxton v. O’'Charley’s Rest. ProptC, 5:13-CV-00130-TBR, 2014 WL
585324, at *5 (W.D. Ky. Feb. 14, 201@)jiscussing ccuit split); see alsdrichard A. Bales &
Melanie A. Goff,An Analysis of an Order to Comp&tibitration: To Dismiss or Stay215
PENN ST. L. REV. 539, 547 (2011); Angelina M. Petti, Nodeidicial Enforcement of Arbitration
Agreements: The Stay-Dismissal Dichotomy of FAA Secti®s BOFSTRAL. REV. 565, 575
(2005).

The Third, Seventh, and Tenth Circuits haeacluded that Section 3 of the FAA
requires that the suit be stayed utité conclusion of the arbitratiorsee Cont’l Cas. Co. v. Am.
Nat'l Ins. Co, 417 F.3d 727, 732 n. 7 (7th Cir. 2005) (“[T]he proper course of action when a
party seeks to invoke antdiration clause is tetaythe proceedings pending arbitration rather
than to dismiss outright.”);loyd v. HOVENSALLC, 369 F.3d 263 (3d Cir. 2004dair Bus.
Sales, Inc. v. Blue Bird Cor®5 F.3d 953 (10th Cir. 1994). Sien 3 provides that the court
“shall on application of one of ¢hparties stay the trial of tlaetion until suctarbitration has

been had in accordance with theme of the agreement, providitige applicant for the stay is
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not in default in proceeding with such arbitoati” FAA, 9 U.S.C. § 3. A primary rationale for
these decisions is that dismissing the case miajgst the party moving to compel arbitration to
an unnecessary appeal of the dismiggale the arbitration is proceedingee, e.gLloyd v.
HOVENSA, LLC.369 F.3d at 270 (“The effect of thaagts twofold: it relieves the party
entitled to arbitrate of the bund@f continuing to litigate thessue while the arbitration process
iIs on-going, and it entitles that patb proceed immediately to anfation withoutthe delay that
would be occasioned by an appeal of the Dis@miirt’s order to arbitrate. Under § 16 of the
FAA, 9 U.S.C. § 16, whenever a stay is erdarader § 3, the partysisting arbitration is
expressly denied the right to enmediate appeal.”). This rationale is of limited import here,
where the defendant has moved for dismissalefdbmplaint and thereby assumed the risk of a
possible appealSee generallfpef's MTD Mem., ECF 10.

In contrast to the Third, Senth, and Tenth Circuits, the maify of Circuit courts to
consider this issue have conded that Section 3 of the FAA dorot preclude dismissal of a
lawsuit when all of the claims assertgil be submitted to the arbitratoSee, e.gDialysis
Access Ctr., LLC v. RMS Lifeline, In638 F.3d 367, 372 (1st Cir. 201(I)Vhere one side is
entitled to arbitration of a claitmrought in court, in this cirgt a district court can, in its
discretion, choose to dismiss the lamit, if all claims asserted the case are found arbitrable.”)
(quotations and citations omittedhoice Hotels Int’l, Incv. BSR Tropicana Resort, In@52
F.3d 707 (4th Cir. 2001) (sanctioning dismissahen all of the issues presented . . . are
arbirable”);Aviles v. Russell Stover Candies, )89 F. App’x 413 (5th Cir. 2014) (affirming
dismissal rather than staypder Fifth Circuit precedent}lford v. Dean Witter Reynolds, Inc.,
975 F.2d 1161, 1164 (5th Cir. 1992) (stating thabtiésal, as opposed to a stay pending

arbitration, is proper “wheall of the issues raised in the district court must be submitted to
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arbitration”); Ozormoor v. T-Mobile USA, InB54 Fed. App’x. 972, 975 (6th Cir. 2009)
(“[Plaintiff] challenges the dismissal of his swagserting that 9 U.S.C. § 3 requires district
courts to stay suits pending arbtion rather than dismiss theilve have alreadsejected that
argument.”);Johnmohammadi v. Bloomingdale’s, Ine55 F.3d 1072, 1073-74 (9th Cir. 2014)
(“We have held that, notwithstanding the langaia§ 8 3, a district court may either stay the
action or dismiss it outright when, as here, the cdetermines that all of the claims raised in the
action are subject tarbitration,” citingSparling v. Hoffman Constr. C864 F.2d 635, 638 (9th
Cir. 1988)).

Moreover, while the D.C. Circuit has not digfily opined on this issue, it has upheld a
finding that Section 3 of theAA does not preclude dismissaf an action “in the proper
circumstances,” including where “all issues raised in the complaint must be submitted to
arbitration.” Aliron Int’l, Inc. v. Cherokee Nation Indus., In€IV.A. 05-151(GK), 2006 WL
1793295, at * 3 (D.D.C. June 28, 20@6)d, 531 F.3d 863 (D.C. Ci2008) (internal quotations
omitted);see also Cole v. Burns Int'l Sec. Sert896 U.S. Dist. LEXIS 22541, at *11-12
(D.D.C. Jan. 31, 1996aff'd, 105 F.3d 1465 (D.C. Cir. 1997).

This Court will follow the majority rule garding the propriety of dismissing a case
where all of the claims are subjeotresolution by the arbitratoSee Haire 925 F. Supp. 2d at
134 (compelling arbitration and digssing the case after findinghdt the parties intended the
issue of arbitrability to be resolved by théitnator” and all other claims likewise belonged to
the arbitrator)Avue 2006 WL 1147662, at *7 (“[The plainti§] motion to stay arbitration
proceedings will be denied and, srhat is the entirety of thelief sought in this action, the

case will be dismissed.”)But see White v. Four Seasons Hotels & Res@GiNs13-1399 (JEB),
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2013 WL 6171595, at *7 (D.D.C. Nov. 26, 2013n(fing that FAA’s section 3 and the D.C.
arbitration statutel).C. Code 8§ 16-4407(f), direct the coursstay rather than dismiss the case).

In the instant matter, theahtiff seeks a declaratory judgment that the defendant’s
claims are not arbitrable because the Subconmtiating exists and the claims are barred by the
finality of 2010 Arbitration Award as taell claims.” SeeCompl. § 23. In light of the
conclusions set out above, howewbat the arbitration requiremiesurvives termination of the
Subcontract, which vests authoritytivthe arbitrators, not thisddrt, to determine arbitrability,
no issues are left for this Court to resolve these circumstances, dissal is appropriateSee,
e.g, Aliron, 2006 WL 1793295, at *3 (“[A]ll of Plaitiff's claims must be submitted to
arbitration, since the arb#ttion clause applies tmydispute that may arise between the parties.
Since there is no further actionlie taken by this Courit, is appropriate to dismiss this case in
its entirety.”);see alsdRichard A. Bales & Melanie A. GofAn Analysis of an Order to Compel
Arbitration: To Dismiss or Stay215 BENN ST. L. Rev. at 542 (“If all issuebetween the parties
fall within the arbitration prowion, the court should, in itssiretion, dismiss the action and
leave the parties to the decision of the aalbitr, pursuant to thearties’ contractual

agreement.”.

" Both parties in this case have moved for sanctions in thedbattorneys’ fees for having to litigate these issues.
The court has the “inherent authority to order sanctionsjdimg) attorney’s fees, if a party has ‘acted in bad faith,
vexatiously, wantonly, or for oppressive reasorBriority One Servs., Inc. v. W & T Travel Sepyd.C, 502 F.

App’x at 6 (quotingChambers v. NASCO, In&01 U.S. 32, 45-46 (1991)). “But in order to do so, the court must
‘make a specific finding,’ by clear and convincing evidence, that a party so atde(huotingRoadway Express,
Inc. v. Piper 447 U.S. 752, 767 (1980)). Statutory authority for an award of attorneys’ fees also exists where a
party “so multiplies the proceedings in any case unreasonably and vexatiously.” 28 U.S.C. § 1927. Although the
plaintiff is barking up the wrong tree for relief in tltigse, since the arbitration panel must decide whether the
defendant’s claim is arbitrable, the Court is not persuadaditb Complaint was filed in bad faith or to do harm to
the defendant in the process. In short, no clear and convincing evidence has been shdiverthattgiis
proceeding in bad faith or that sanctions are warranteidstceither party. Thus, both parties’ requests for
sanctions to be imposed on the other party are denied.
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V. CONCLUSION
For the foregoing reasons, the plaintiff's nootito stay arbitration is denied and the
defendant’s motion to dismiss is granted.

An Order consistent with this Memorandum Opinion will be contemporaneously entered.
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