UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN POSTAL WORKERS UNION,

AFL-CIO,
Civil Action No.: 13-1694 (RC)
Plaintiff,
Re Document Nos.: 8, 13
V.

UNITED STATES POSTAL SERVICE,

Defendant.

MEMORANDUM OPINION

GRANTING DEFENDANT’SMOTION TO DIsMISS OR, IN THE ALTERNATIVE , FOR SUMMARY
JUDGMENT ; DENYING PLAINTIFF 'SMOTION FOR SUMMARY JUDGMENT

[. INTRODUCTION

Plaintiff, the American Postal Wkers Union, AFLEIO (‘APWU” or “Union”), brought
this action against Defendant, the United States Postal Setiviastél Servic, ostensibly
seeking enforcement of a global settlement agreement that resolved a nexeingli€vance
filed under the prties collective bargaining agreement. The Postal Service has moved to
dismiss the action under Rule 12(b)(6), or in the alternative for summary judgmenRueler
56, on the basis that the APWAJawsuit is not ripe for judicial enforcement becaudespute
exists regarding how, if at all, the global settlemeas intended to remedydiscrete set of past
grievances, and that dispute first must be resolved through the grieardcation process set
forth in the collective bargaining agreement.e APWU has filed a crossotion for summary
judgment in which it argues that no dispute exists about the interpretation and applictten of
global settlementand as such, further arbitration is not required before the Coudstenan

enforcement orer. Upon consideration of the parties’ motions, the memoranda in support



thereof and opposition thereto, and the evidentiary record submitted by both parties to
supplement their filings, th€ourtwill grant the Postal Servite motion for summary judgment

and deny the APWW' crossmotion for summary judgment.

II. FACTUAL BACKGROUND

The APWU is an unincorporated labor organization recognized by the Postal @srvice
the exclusive bargaining representative for postal employees in severalieatagoluding the
clerk, maintenance, and motor vehicle craBgeCompl., ECF No. 1, at § 3; McKinnon Decl.,
ECF No. 124, at 2. The Postal Service and the APWU are parties to a collective bargaining
agreement, called tff@010 National Agreement,” that sets forth the terms and conditions of
employment for employees in the bargaining urgtgesented by the APWU, as well as
restrictions on the extent to which non-bargaining unit postal employees mayrpeesignated
bargaining unit work.SeeCompl, ECF No. 1, at | 5.

In particular, Article 1.6.B of the 2010 National Agreement stitats'[ijn offices with
less than 100 bargaining unit employees, supervisors are prohibited from jpegfbargaining
unit work except as enumerated in Section 6.A.1 through 5 above or when the duties agd includ
in the supervisor’s position descriptiond. i 6;see alsrbitration Award ECF No. 8-4,
Reimer Decl., Ex. 2 at 3. A largely unchanged version of Article 6.1.B has been thitlude
previous collective bargaining agreements between the partiedy@@A®WU and the Postal
Service have gottemto numerous disputes and grievances over the years about the
interpretation and application tfis provision. SeeCompl., ECF No. 1, atff[7-8.

Disputes about Article 6.1.B and other provisions in the 2010 National Agreamneent
addressed through the procedure set out in Article 15 abllextive bargaininggreement,

which provides for a multstep grievance process that culminates in arbitration either at the



national, regional, or district level depending on the nature of the underlyingedisagt See
generally2010 National Agreement, ECF No. 8-3, Reimer Decl., Ex. 1. Arbitration at the
national level occurs fdicases involving interpretive issues under [the 2010 National]
Agreement or supplements thereto of general applicatilah.at 32-33 (Art. 15.5.D.1). In
contrast, district or regional level arbitration generally concermaitis about the application of
the 2010 National Agreement to particular facts in a specific locaBer.idat 2830 (Art.
15.5.B). Article 15 also inclugea mechanism for staying distrastdregional arbitration when
either party gives notice that a neational leveldispute involves an interpretive issue under the
2010 National Agreement or one of its supplemeBse id at 29-30 (Art. 15.5.B.5). Fally,
Article 15 provides “that in the event of a dispute between the Union and the Emplayé¢nes
interpretation of this Agreement, such dispute may be initiated at Step 4 |esigidryparty.

Id. at 25 (Art. 15.4.D).

The last national level disite about Article 1.6.B prior to the 2010 National Agreement
was Case Q08Q-C 10005587.SeeCompl., ECF No. 1, at 9. This dispute involved the Postal
Service assigning bargaining unit work to supervisors or postmasters, rather baagatining
unit employees.See id. Pursuant to Article 15, the APWU and the Postal Service adjudicated
the dispute through Arbitrator Shyam Dsse id. and numerous other grievances and disputes
between the parties relating to the same or similar issues were s¢gagiagoresolution of the
national disputesee idJ 10. In November 2010, Arbitrator Das issued an arbitration award in
Case Q0&1Q-C 1000558Tecognizing the APW claim that there was a cognizable dispute
under the 2010 National Agreement and remanding the dispute to the parties for further

discussion in accordance with Article’ $5rievancearbitration processSee idJ 11.



In March 2011, the APWU and the Postal Service agreed to settle the national dispute
through theCase Q0&1Q-C 1000558 Global Settlement*Global Settlemeri). See idf{ 12
13; see alsdGlobal Settlement, ECF No-8 Reimer Decl., Ex. 1 at 34-35. The Global
Settlementwhich became effective on May 23, 20&&tablished specifiamits on the total
number of hours of bargaining unit work a postmaster or supecasg@erform per week at
different levels of post offices with less than one hundred bargaining unit emplSees
Compl., ECF No. 1, € 16 see alsdGlobal Settlement, ECF No-8 Reimer Decl., Ex. 1 at 34-
35. Several disputes, however, have arisen regatioingterpretation of provisions in the
Global Settlement.

Of particular relevance here, one dispute involved the interpretation and apiploafed
clausein the Global Settlement which stateattia]ll time the supervisor or Postmaster spends
staffing the window during the day will be counted towards the permissible bagyaimt work
limits” Global Settlement, ECF No-& Reimer Decl., Ex. 1 at 33n anarbitrationaward
dated March 2013, Arbitrator Das took the APWU'’s position in the dispute by fitttn ghis
provision applied to all time in which, in the absence of the clerk, the window was open and not
just the timan which a postmaster or supervisor actuallyisesd customers athe window. See
Arbitration Award, ECF No. 8-Reimer Decl.Ex. 2 at 31-32see alscCompl, ECF No. 1, at
26. In that same award, Arbitrator Das directedphgiesto work on resolving[ilssues
relating to remedy,and he retainetjurisdictionto decide any remedial issues that the parties
are unable to resolve Arbitration Award, ECF No. 8-4, Reimer Decl., Ex. 2 at 32.

Following the March 2013 arbitration award, the parties were unablgrée orthe

appropriate remedy, if any, ftiie grevances and disputdsat predated the award. The



disagreement centered on the parti$ering interpretations of the first paragraph in the Global
Settlement, which states:

The parties agree that grievar@@@6-4Q-C 1000558 will be resolved effective

with the signing of this settlement. The parties further understand thatsasy ca

held in abeyance pending the outcome of this case will be affected by this

settlement. Those cases will be returned to the level they were held for furthe
processing.

Global Settlement, ECF No. 8-3, Reimer Decl., Ex. 1 at 34. Specifically, the parigeedid
about how, if at all, the terms and conditions of the Global Settlement applied to disputgs duri
two timeframes: conduct during the years preceding the eféedtite of the Global Settlement
(i.e., the period before May 23, 2011); and conduct during the interim period between the Global
Settlement and the March 2013 arbitration awaed (he period between May 23, 2011, and
March 29, 2013).Theterm*“cases held in abeyarice the Global Settlement refets those
grievances in the first categosy that is,conduct that predatetie Global SettlementSee
Postal Service Resprief, ECF No. 83, Reimer Dec| Ex. 6at 7-8.

On August 16, 2013, in responsetie APWUs remedypriefing, the Postal Service
requested additional arbitration hearing days to develop the record about thergmoguty for
the preGlobal Settlement cases held in abeyarteeed. at6-7. The parties, however, were
unable to identify a mutually convenient date within the 2013 calendar year for hblegsy t
hearing days.See generallyarious Emails between Reimer and Holmes, ECF No. 8-10,
Reimer Decl., Ex. 8. On September 12, 2G4h8 Postal Servite counsel emailed the APW&J
counsel to clarify that he sought additional hearing days regarding only th®nuwéthe
appropriate remedy for conduct preceding the Global Settlement, whergaetien about the
proper remedyor conduct during the interim period — that is, the conduct between the Global
Settlement and the March 2013 arbitration award — could be decided on the existingrioriefs

arbitration record.ld. at 34. The APWU responded by proposing separate out ahremové



the pre-Global Settlement conduct remedy question, thus giving to the arlmtrigtdine
guestion of the proper remedy for the interim cond&ee d. The next day, the Postal Service
followed up to clarify that the APWU was recommendingitarbate the issues by having the
arbitrator decide the interim period remeagestion based on the briefs and leaving the pre-
Global Settlement conduct remegiyestionfor “another day.”Id. at 1. The APWU replied,
“Yes, | think thats right” 1d.

In an email on September 25, 2013, the APWU conveyed this understanding to Arbitrator
Das, explaining that the parties agreed for him to decide only the interim coewhactyr
guestion at this timeSeeEmail from Holmes to Das, ECF No.18, Reimer Decl., Ex. 9. In
accordance with the APW#Jdirective, the arbitrator issued a supplemental remedy award in
October 2013 granting the Uniandesired remedy for the interim conduct; specifically, the
arbitratots award provided for, among other things, back pahedargaining unit employees
who would have been assigned work had it not been performed by a postmaster or supervisor.
SeeSuppl. Remedy Award, ECF No. 8-12, Reimer Decl., Ex. 10 at 6, 11. As the parties had
agreed, the supplemental award did not eskslthe remedy for the p@&obal Settlement cases
held in abeyanceSeeCompl., ECF No. 1, at  31. To date, no arbitration or additional hearing
days have occurred regarding the remedy forGiobal Settlementanduct. SeeReimer Decl.,
ECF No. 8-2, at 1 18; McKinnon Decl., ECF No. 12-4, at § 13.

On October 29, 2013, the APWU filed the instant lawsuit asking the Court to issue a
judgment ordering the Postal Service to apply the Global Settlenvarrk hour limitations and
other terms to those grievaes and disputedealing withconduct prior to theettlementhat
were held in abeyanc&eeCompl., ECF No. 1, at 7\Vhereforé Paragraph). In accordance

with thatrequestthe APWU alsasksthat the Court award damages, including restitution and



back pay, to the affected bargaining unit employees in the cases held incbpys as the
arbitrator ordered for the interim conduct reme&ge id

Now before the Court are the Postal Service’s motion to dismiss under Rule 12(b)(6), or
in the alternative for summary judgment under Rule 56, and the ABArbissmotion for
summary judgment. Through its motion, the Postal Service disagrees with thg’ APW
characterization that it merely seeksnforce the Global Settlement. Instead, the Postal Service
argues that thelnionis attempting to avoid the collectively bargairfed grievancearbitration
process by having the Court, rather than an arbitrator, resolve the dispute about hallytifea
Global Settlement was intended to apply to the cases held in abeyeeief.’'s Mem. Supp.

Mot. Dismiss, ECF No. 8, at 10.

The Postal Servickirther argueshat the APWU has two options for resolving this
dispute, neither of which involves anlsuit in federal courtit canarbitrate the dispute, oraan
choose not to arbitrate and waive the issBee id Either way, the Postal Servicentends,
until the irterpretive dispute is resolved, this Court lacks jurisdiction to entertain the ¥nion’
lawsuitseekingenforcement of the Global Settlement. The APWU, on the other hand, argues
that no dispute exists between the parties regarding interpretation of thé &dtileament, and
as such, the Court should enter judgment in its favor because further arbitratiorepuired.
SeePl’s Mem. Supp. Mot. Sum. J., ECF No. 12, at 1-2. The Court addithesparties’

arguments below.

[ll. LEGAL STANDARD
Courts have treated a motion premised orpthmtiff’ s failure to exhaust a collectively

bargainé-for grievancearbitration process as a motion to dismiss for failure to state a claim



under Rule 12(b)(6) or for summary judgment under Rulé 5ée, e.gNoble v. U.S. Postal
Serv, 537 F. Supp. 2d 210, 218-19 (D.D.C. 2008) (granting summary judgment and holding that
the court lacks jurisdiction to hetire claim when plaintiff did not exhausitegrievance
arbitration procedures ithe collective bargaining agreememtat’| Postal Prof'| Nurses v. U.S.
Postd Serv, 461 F. Supp. 2d 24, 31 (D.D.C. 2006) (granting Rule 12(b)(6) motion when it was
“undisputed that plaintiffs have not exhausted”ghevancearbitration procedures ihe
collective bargaimg agreement).

In deciding whether to dismiss a comptdwr failure to state a claim under Rule
12(b)(6), a courtrhust treat the complaist factual allegations- including mixed questions of
law and fact— as true and draw all reasonable inferences therefrom in the plaifdifor”
Epps v. U.S. Capitoldtice Bd, 719 F. Supp. 2d 7, 13 (D.D.C. 2010) (citidgly Land Found.
for Relief & Dev. v. Ashcrqf833 F.3d 156, 165 (D.C. Cir. 2003)). A court deciding a Rule
12(b)(6) motion generally does not consider matters beyond the plea@egsVard v. D.C.
Dept of Youth Rehab. Seryg.68 F. Supp. 2d 117, 119-20 (D.D.C. 2011). This means that a
court may consider “the facts alleged in the complaint, documents attachddbas er

incorporated by reference in the complaint, or documents upon whiclath&ffds complaint

! The Postal Service also suggests that its motion can be treated as a Rul¢ 12(b)(

motion to dismiss. Although there is some support for such an appseacle.g. Am. Postal
Workers Union, AFL-CIO v. U.S. Postal Sen646 F. Supp. 2d 1, 2 (D.D.C. 2009), the Court
finds that treating the motion as one under Rule 12(b)(6) and Rule 56 is more constktent wi
prior case law under the Postal Reorganization Act and other collectiven@ggagreement
actions, including claims under Section 301 of the Ladanagement Relations ACLMRA”) ,
which provides guidance for Postal Reorganization Act cases]. at3 n.2. Seg e.g,

Kaufman v. Pac. Mar. Ass'No. C-12-5051, 2013 WL 1560300, at *2 (N.D. Cal. Apr. 12, 2013)
(dismissingLMRA Section 301 claim under Rule 12(b)(6) when plaintiff failed to exhaust
remedies in collective bargaining agreeme@grson v. Sim778 F. Supp. 2d 85, 94 (D.D.C.
2011) (same)Bush v. Clark Const. & Concrete Cor@67 F. Supp. 2d 43, 47 (D.D.C. 2003)
(same)Freeman v. Dke Power Cq.No. 1:00CV00665, 2003 WL 21981291, at *6 (M.D.N.C.
Aug. 15, 2003) (same).



necessarily relies even if the document is produced not by the plaintiff in thacoinbut by
the defendant in a motion to dismiss[I{. at 119 (internal citations and quotation marks
omitted).

If, however, a court considers documents outside this narrow orbit, it must convert the
motion from one under Rule 12(b)(6) to one for summary judgment under Rugebbed. R.

Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are
presented to ahnot excluded by the court, the motion must be treated as one for summary
judgment under Rule 56.” Here both parties have submitted evidence other than that
specifically referenceth or relied orby the complaint, and the Cowstonsideratiorof these
materials implicates the rule requiring conversion into a summary judgment motitaed)rihe
APWU crossmoves exclusively for summary judgment based on the evidentiary record
provided by both parties.

Summary judgment is appropridié the movarn shows that there is no genuine dispute
as to any material fact and [thus] the movant is entitled to judgment as a mattel dfdawR.
Civ. P. 56(a)accord. Talavera v. Shalb38 F.3d 303, 308 (D.C. Cir. 2011)A fact is material
if it *‘might affect the outcome of the suit under the governing law,” and a dispute about a
material fact is genuind the evidence is such that a reasonable jury could return a verdict for
the nonmoving party. Steele v. Schafeb35 F.3d 689, 692 (D.C. Cir. 2008) (quotigderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986)). When Rule 56 is invoked, the moving party
has the initial burden of demonstrating the absence of a genuine dispute as &beaia) fact.

See Celotex Corp. v. Catreti77 U.S. 317, 323 (1986). When the moving party does not bear

the burden of persuasion at trial, its burderay be discharged bghowing’ — that is, pointing



out to the district cour— that there is an absence of evidence to support the nonmoving party’
cas€’ Id. at325.

Once the moving party has met its burden, to defeat the motion the nonmoving party
must designatéspecific facts showing that there is a genuine issue for’ tlidl.at 324 (citation
omitted). Although the Court must view this evidence in the light most favorable to the
nonmoving party and draw all reasonable inferences in that p&aixor,see Grosdidier v.

Broad. Bd. of Governors, Chairman09 F.3d 19, 23-24 (D.C. Cir. 2013), the nonmoving party
must show more tharjtthe mere existence of &istilla of evidence in support of” his position

— “there must be evidence on which the jury could reasonably find for [the nonmoving’party].
Anderson477 U.S. at 252. Moreover, the nonmoving party “may not rest upon mere allegation
or denials of his pleading but must present affirmative evidence showing a gssuméor

trial.” Laningham v. U.S. Nay$13 F.2d 1236, 1241 (D.C. Cir. 1987) (internal citation and
guotation marks omitted).

When both parties file cross-motions for summary judgmeath“must carry its own
burden under the applicable legal standaiehirman v. United State429 F. Supp. 2d 61, 67
(D.D.C. 2006)Nuzzo v. FBINo. 95CV-1708, 1996 WL 741587, at *1 (D.D.C. Oct. 8, 1996)
(“When both parties in a cause of action move fonmiary judgment, each party must carry its
own burden.”). Finally, the Court notes that “[c]redibility determinations, the weaghfithe
evidence, and the drawing of legitimate inferences from the facts greiations, not those of
a judge at summaigudgment.” Barnett v. PA Consulting Grp., In¢cZ15 F.3d 354, 358 (D.C.

Cir. 2013) (citation omitted). Indeed, a cosntdle in deciding a summary judgment motion is
not to “determine the truth of the matter, but instead [to] decide only whetherglzegenuine

issue for trial’ Id. (citation omitted).
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V. ANALYSIS

Title 39 U.S.C. § 1208(b) of the Postal Reorganizationghants federal courts
jurisdiction to entertain lawsuits for alleged violations of contracts betwedfoital Service
and a union representing postal workers. To maintain a suit under that provision, however, a
unionfirst must exhaust the remedies providedthrough the acllective bargaining agreement.
See United Paperworkers Int’l Union v. Misco, Int84 U.S. 29, 36-37 (1987Am. Postal
Workers Union, AFL-CIO v. U.S. Postal Sen646 F. Supp. 2d 1, 3-4 (D.D.C. 2008gt'l
Postal Prof'l Nurses v. U.S. Postal Sed61 F. Supp. 2d 24, 31 (D.D.C. 2008yllivan v.
Potter, No. CIV.A. 05-00818, 2006 WL 785289, at *3-4 (D.D.C. Mar. 28, 2006). As such,
failure to exhaust the collectively bargairfed grievancearbitration process requires dismissal
of a plaintiff s claim. SeeAm. Postal Workers’ Uniqr646 F. Supp. 2d at 4 (granting motion to
dismiss because th&PWU has noexhausted the aitbation procedure at this time”gullivan
2006 WL 785289, at *3 (D.D.C. Mar. 28, 2006B£fore instituting a sutinder ... Section
1208(b) of the Postal Reorganization Act, a plaintiff is required to exhaust angrgrée
procedure provided for in the pertinent collective bargaining agreenfeitétions omitted));
Am. Postal Workers Union, AFL-CIO v. U.S. Postal S&27 F. Supp. 836, 838-39 (D.D.C.
1993) (holding that the court lacks jurisdiction when the APWU failed to exgeaasance and
arbitrationremedies before filings lawsui); see also Sanders v. Wash. Metro. Area Transit
Auth, 819 F.2d 1151, 1158 (D.Cir. 1987) ({E]mployees who failed to exhaust the grievance
and arbitration proceedings, available to them, may not seek redress in coamnsrtizat could
and should have been grieved.”

Here, the APWU ostensibly asks this Court to enforce a provision in the Global

Settlement by applying the terms of the agreement to a specific set of griexadabsputes

11



tha were held in abeyanaehile the settlement was being negotiated. In support of its position,
the APWU argues that no genuine dispute of material fact exists between iselé &ostal
Service regarding how to remethe preGlobal Settlementasesand further arbitration

therefore is not required. The Court disagrees.

In effect, the APWU asks the Court to hold that the Global Settlement applies &sése c
held in abeyance in the same whgt Arbitrator Das in his March 2013 awardhterpretedhe
settlement as applying to the interim conduct cases. But before the Courtrdoute ¢he
Global Settlement to those disputes and grievances held in abeyancewdicshave to
determine how the settlement was intended to remedynigie set of conduétwhich
involves choosing between the conflicting interpretatibasthe Union andhe Postal Service
support. It is well established that disputes about interpreting a collgdtianejainedor
settlement agreement require exhaustionutindhe grievancesbitration process before a
federal court may act. Becaube evidence conclusively showmta dispute exists and that the
APWU has failed to exhaust the process set forth in Article 15 of the 2010 Natioeaident,
the Court musgrant the Postal Servisemotion for summary judgment.

A. Arbitrability And Waiver

The APWU puts forth an overlapping argument that includes questions of whether the
arbitrator is authorized to review the issue at hand under the collective baggegneement
and if so,whether the Postal Service has waived its right to arbitrate the issue. THe Posta

Service responds that not only did it never reenths issue from arbitration, but the parties

2 The APWU does not argue that no dispute exists because the interim and pre-

Global Settlement conduct must be remedied in the same mannethendirar terms of the
settlemenagreement Thus, logic immediately suggests that if the interim conduct remedy
guestion required arbitration to resolve a dispute, arbitratsmnisirequired for settlingdispute
about the appropriatemedy for preGlobal Settlementondict.

12



alreadyagreedhat the question was appropriate for arbitration before deciding to delay a
decision until additional hearing days could be schedutsdDef.’s Oppn PIl.’s Mot. Summ.
J., ECF No. 15, at 3-4, 9. For the reasons discussed below, the Court agrees with the Postal
Service that if a dispute exists, it is arbitrable and was not waived
1. The Grievancérbitration Process Under Article 15

The Postal Service argues that disputes betwselhand thdJnion concerning the
interpretation of a provision in the Global Settlemenincluding how the settlement applies to
the cases held in abeyaneearesubject to the grievance-arbitration process outlingticle
15 of the 2010 National AgreemereeDef.’s Mem. Supp. Mot. Dismiss, ECF No. 8, at 23.
“The law compels a party to submit [its] grievance to arbitration onlyj ifis contracted to do
s0.” Gateway Coal Co. v. United Mine Workers of A4 U.S. 368, 374 (1974ee also
Abrams v. Comins Workers of Am59 F.3d 1373, 1382 (D.Cir. 1995);Hammontree v.
NLRB 925 F.2d 1486, 1517 (D.Cir. 1991);Chicago Area Vending Ernrs As& v. Local
Union No. 761564 F. Supp. 1186, 1193 (N.D. Ill. 1983RA( arbitration clause in a collective
bargaining agreement does not necessarily mean that every dispute under#oe st be
arbitrated. The disputed issue must be contemplated by the arbitration clause and not excluded
thereunder). Thus, ‘whethe or not [a party is] bound to arbitrate is.a matter to be
determined by the Court on the basis of the contract entered into by the pdati@sson v.
Sinclair Ref. Cq.370 U.S. 238, 241 (1974).

When making tis determination, the Court must b&amind that‘the Supreme Court
has consistently instructed that there is a strong presumption in favor oftanbimdabor
disputes.” United Parcel Serv., Inc. v. Int’l Bhd. of Teamsters, AHD, 859 F. Supp. 590, 594

(D.D.C. 1994) (citations omitted). Thus[iln the absence of any express provision excluding a

13



particular grievance from arbitration ... only the most forceful evidence of a purpexclude
the claim from arbitration can prevdil. AT&T Techs.Inc. v. Commis Workers of Am475
U.S. 643, 654 (1986) (quotingnited Steelworkers of Am. v. Warrior & Gulf Navigation ,Co.
363 U.S. 574, 584-85 (196(lteration in original).

Article 15 of the 2010 National Agreemeai¢fines a grievance &aa dispute, difference,
disagreement or complaint between the parties related to wages,dmaiconditions of
employment, including, but not limited to, “the complaint of an employee or of the Union
which involves the interpretation, application of, or compliance with the provisionsof thi
Agreement. 2010 National Agreement, ECF No. 8-3, Reimer Decl., Ex. 1 at 14 (Art. 15.1).
The dispute resolution process calls for a multi-step grievance procedureatingiin
arbitration for national level disputes, suchCase Q081Q-C 10005587 See idat 1421 (Art.
15.1-2). Article 15 further provides “that in the event of a dispute between the Union and the
Employer as to the interpretation of this Agreement, such dispute may be initiSteg 4 level
by either party and, if the parties are unable to reach an agreement within a specified period of
time, the Union hathirty days to appeal the dispute to arbitratidsh. at 25 (Art.15.4.D).

The parties agree that the Global Settlement was included within the 20d0aNa
Agreement, and the APWU makes no argument that the Article 15 grievanicat@amiprocess
does not apply to a dispute about intelipgeobr appling the Global SettlementSeeCompl.,

ECF No. 1at 1 12-13; Global Settlement, ECF No-3 ReimerDecl., Ex. 1 at 34-35; Suppl.
Remedy Award, ECF No.-82, Reimer Decl., Ex. 10 at 4. Indeed, the APWU already agreed to
arbitrate the nearly identical question of how the Global Settlement agptieaduct between

the effective date of the settlementahe March 2013 arbitration award. The Union provides

14



no explanation for why that dispute required arbitration but the similar question abpuake
remedy for preGlobal Settlementonduct does not.

The APWU, moreover, acknowledges that following the March 2013 arbitration award,
the Postal Service submitted a question to the arbitrator regarding the cemredy for the
cases held in abeyanc8eePl.’s RespDef.’s Staé. Facts, ECF No. 12, at 1 15. In facttha
Union’sremedy briefjt specifically asked the arbitrator to resolve the dis@ldeutthe cases
held in abeyancpursuant tArticle 15:

The Postal Service is now claiming that the paraggeement that those cases

would be ‘affected by the Global Settlement ariceturned to tle level they were

held for further proceeding” means that the cases would be returned to the field t

be closed without adjudication or remedy of any sort.... [T]he APWU submits

this brief for the limited purpose of responding to a new issue it could mresei,

butalso to ask the Arbitrator to address the Postal Servicelsew argument in
his remedy award in accordance with Article 15 of the National Agreement

APWU Remedy Reply Brief, ECF No-B Reimer Decl., Ex. 5 at 2-3 (emphasis added).
Although theUnion attempts to distance itself from this position through its summary judgment
briefing, seePl.’s Mem. Supp. Mot. Sum. J., ECF No. 12, at 15, the operative question is not
whether the APWU now is willing to arbitrate the issue. Rather, all that matterstisendn
dispute would fall within the scope of the grievance-arbitration procesthéhparties agreed to
through cdlective bargaining, which it clearlyould. As such, the Union cannot bring a claim
in federal courto sidestep that process if the Court finds that a dispute regarding inteopretati
of the Global Settlement existSeeAm. Postal Workers’ Union, AFL-CIO v. U.S. Postal Serv.
646 F. Supp. 2d 1, 4 (D.D.C. 2009) (granting the Postal Seswicetion to dismisshen,
beforebringing suit in this Court, the APWU failed to obtain an arbitration awarddegpa
remedy issue through Article 15’s grievarambitration processkee also United Paperworkers
Int’l Union, AFL-CIO v. Misco, In¢.484 U.S. 29, 37 (1987) (“The courts have jurisdiction to

enforce collectivebargaining contracts; but where the contract provides grievance and arbitration

15



procedures, those procedures must first be exhausted and courts must order hespriviaté
settlement mechanisms without dealing with the merits of the diSpudeited Mine Workers of
Am, Dist. No. 5 v. Consolidation Coal C&66 F.2d 806, 811 (3d Cir. 1981}€deral courts

are bound to exercise the utmost restraint to avoid intruding on the bargained-for niethod o
dispute resolution.... If the court has any doubt, the parties should be returned to theicgrievan
procedure[.]"(citations omitted)

2. The Arbitrator Retained Jurisdiction O¥&lobal SettlemenRemedyDisputes

The Court finds that a dispute about how to interpret the Global Settlensehttrable
for a second reason. Following consummation of the Global Settlement, an issue gasekly ar
regardingthe interpretation of a provision in tagreementvhich states thafa]ll time the
supervisor or Postmaster spends staffing the window during the day will be cawdedst the
permissible bargaining unit work litsi” Global Settlement, ECRo. 8-3, Reimer Decl., EXL
at 35 In anarbitrationaward dated March 2013, Arbitrator Das took the APWU's position in
the dispute by findinghat thisprovision applied to all time in which, in the absencthefclerk,
the window was open and not jiise timein whicha postmaster or supervisor actuallgisied
customers at the windowseeArbitration Award, ECF No. 8-Reimer Decl.Ex. 2at31-32
see alscCompl., ECF No. 1, at Y 26.

In that same arbitration award, Arbitrator Das directegtrées to continue working on
“[i]ssues relating to remedyand he specifically retainégurisdiction to decide any remedial
issues that the parties are unable to resol#ebitration Award, ECF No. 8-4, Reimer Decl.,

Ex. 2 at 32. Thus, the parties do not dispute that the arbitrator possessed jurisdictioth&® hear
initial remedy disput@bout the Global Settlement, and he explicitly acknowledged that he

retained jurisdiction to arbitratature remedyjuestion®f a comparabl@ature, which clearly
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would includeasimilar disputeabout whether the Global Settlement provides a remedy to the
cases held in abeyance.
3. Agreement Not To Arbitrate, Or Waiver Of Arbitration

In its summary judgment briefing, the APWAdgueghat“[t]he record shows that the
parties expressly agreed not to have Arbitrator Das address the satiénie long-pending
grievances and advised him of the limits of his authority and jurisdiction.” Pém.Nbupp.

Mot. Sum. J.ECF No. 12, at 14The APWU's claim howeverpelies the undisputed facts in
the record. Indeed, the Union cites no facts to supisarontention, and a lawyerargument,

of course, does not substitute for admissible evidence in support of or in defense against a
summary judgment motiorSee Tom Sawyer Prods., Inc. v. Progressive Partners Achieving
Solutions, InG.550 F. Supp. 2d 23, 29 (D.D.C. 200Bgvis v. Distof Columbia No. CIV 05-
2176, 2006 WL 3917779, at *5 (D.D.C. Sept. 28, 2006).

It is true, as the APWU suggests, that the question before Arbitrator Baswnined to
determining the proper remedy for the interim conduct between the Globahteettlend the
March 2013 arbitration awardseePl.’s Mem. Supp. Mot. Sum. J., ECF No. 12, atskt
generallySuppl. Remedy Award, ECF No. 8-12, Reimer Decl., Ex. 10. But that was not because
the Postal Service somehow waived or rejected arbitration regarding 18éopisd Settlement
disputes held in abeyancRather, it was because the partethe APWU s recommendation
explicitly agreedo delay the pr&slobal Settlement remedy question until they could schedule
additional hearing days, whjlat the same timé¢heyalsoagreed to send trbitrationthe
interim conduct remedy question because that issue could be decided on the eaesigd
record. Thaincontroverted evidence provided by the Postal Service in support of its motion

makes this reality clear.
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On August 16, 2013, in response to the APW/#medy reply brief, the Postal Service
requested additionalearingdays to develop the record about the proper remedy for the cases
held in abeyanceSeePostal Service Resprief, ECF No. 8-8, Reimer Decl., Ex. 6 at 6-7. On
September 11, 2013, the APWU emailed the arbitrator regarding the Postal Seadqoe'st,
writing that“[a]lthough the APWU believes another day of hearing is unnecessary for amumbe
of reasons, action within this part of the case appears to be necessary to thedPastafully
implementing your award and the Global Settlement MOEmail from Holmesa Das, ECF
No. 8-9, Reimer Decl., Ex. 7. The APWU thexplainedthat it“will agree to a hearing on the
evidence the Postal Service wishes to present per its reply brief and anyedbpost® by the
APWU." Id. After the APWU wrote this email, the parties were unable to identify a mutually
convenient date for a hearing before Arbitrator Bas,theydecided to bifurcate the issues for
arbitration between those that required further heatayg(i.e., the remedy for the pre-Global
Settlementonduct) and those that did nag( the remedy for the interim conducBee
generallyVarious Emails between Reimer and Holmes, ECF No. 8-10, Reimer Decl., Ex. 8.

Specifically, in an email on September 12, 2013, the Postal Service’s counsel informed
the APWU’s counsel that he sought additional evidence regarding only the question of the
appropriate remedy for conduct preceding the Global SettlerSertidat 3. The APWU
responded by proposing teeparate out and remdube preGlobal Settlement issuthus

leaving for arbitration only the interim conduemedy questionSee id The next day, the

3 The APWU also points out that the Postal Service attempted to schedule an

arbitration hearing before Arbitrator Stephen Goldberg, who was not involved withabal Gl
Settlement, rather than Arbitrator DaSeePl.’s Mem. Supp. Mot. Sum. ECF Na 12, at 10-
11. Although it is not clear to the Court why this distinction matters anyway, the APWU
argument is misleading because it omits the follgpaemail from the Postal Service clarifying
that the arbitrator should be Das, not Goldbeé8geEmal from Penn to McKinnon, ECF No.
15-3, Penn Decl., Ex. 1 at 3.
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Postal Service followed up to clarify that tARBWU’s proposalwas to have the arbitrator decide
the interim period remedy question based on the briefscave the pré&lobal Settlement
period issue fordnother day. Id. at 1. The APWU replied, “Yes, | think thatlight” Id. A

few days later, thePWU conveyed this plan to Arbitrator DaSeeEmail from Holmes to Das,
ECF No. 8-11, Reimer Decl., Ex. 9. Consistent with the APWU'’s proposal, the arbdsated
a supplemental remedy award in October 2013 granting the Smeaquested remedy with
respect to the time period bedan the Global Settlement atiet March 2013 awardSeeSuppl.
Remedy Awad, ECF No. 8-12, Reimer Decl., Ex. 10 at 6, 11.

The undisputed facts therefore demonstrate that the Postal Service neveragreed t
“waive’ or “exclude from arbitratichthe question of howthe Global Settlement appi¢o the
cases held in abeyancBaticularly gven the high burden required for establishing intent to
remove an issue from arbitration, the APWWdrgument that the Postal Serviegpressly
agreed not to have Arbitrator Das address the settlement of thpdadghg grievancéssimply
iswrong. SeeMoses H. Cone MéihHosp. v. Mercury Constr460 U.S. 1, 24-25 (1983)[&]s
a matter of federal law, any doubts concerning the scope of arbitrable issuesbshdolved
in favor of arbitration, whether the problem at hand is the construction of the contga@dan
itself or an allegation of waiver, delay, or a like defense to arbitrabjlitynited States Steel
Workers of Am. v. Warrior & Gulf Navigation C863 U.S. 574, 584-85 (1960) (“In the absence
of any express provision excluding a particular grievance from arbitratiotijinkeonly the
most forceful evidence of a purpose to exclude the claim from arbitration cail.preva
clearly was in the minds of both parties to delay the question for another day, and dsesuch, t

Union’s argument that arbitration is not required fails.
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B. A Dispute Exists Regarding The Remedy For Pr&lobal Settlement Conduct

Having concluded that a dispute about hbe Global Settlemerappliesto conduct
precedinghe agreemens arbitrable under Aicle 15 the Court next must determine whether
such a dispute actually exist.no dispute exists, the APWU may be correct that the Court
should enforce the Global Settlement. But if there is a dispute, the Court cannot émorce t
settlement until arbitration is exhaustaad the dispute is resolvedihis is because to be
enforceable by a coufta settlement agreement, like an arbitration award, must not only be final
and [b]inding by the terms of the tattive bargaining agreement, but it must also be sufficiently
specific as to be capable of implementatiobnited Mine Workers of Am., Dist. No. 2 v. Barnes
& Tucker Co, 561 F.2d 1093, 1097 (3d Cir. 1977) (citation omitted). As a result, “[c]ouits wil
not enforce a settlement agreement that is vague, ambiguous, incomplete, arinitslea
meaning and effect.ld. (citations omitted)

Rather than seek enforcement of an unclear provision in a collectively barf@ined-
settlement agreemerift]he clarification of uncertainties ... is a task to be first performed
according to the partieshosen machinery for dispute resolutiond:; see alsdHanford Atomic
Metal Trades Council v. General Elect. C853 F.2d 302, 307-08 (9th Cir. 1966) (explaining
that nterpretation of an unclear labor agreement ishfunction of a district court). Thus,
because the Court mustnow exactly what it is being asked to enfotegecannotenforce a
settlemenagreement under 39 U.S.C. § 1208 until a dispute is reshiledhrough the
grievancearbitration processSee, e.g., Roman v. U.S. Postal S&21 F.2d 382, 386-89 (7th
Cir. 1987) (explaininghat exhaustion of contractual remedies is a prereqéusigeclaim under
39 U.S.C. § 1208 at’l PostalProfl Nurses v. U.S. Postal Servi61 F. Supp. 2d 24, 31

(D.D.C. 2006) (“To bring suit under [39 U.S.C. § 1208] plaintiffs would first have to have
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exhausted the provisions of their collective bargaining agreermedultivan v. PotterNo.
CIV.A. 05-00818, 2006 WL 785289, at *3 (D.D.C. Mar. 28, 200®)ntil the arbitration is final
and the procedures set forth in the collective bargaining agreement are compietddin is
premature and must be dismissed for failure to exhaust administrative ésiedi

The APWU argues thato dispute existbased ora statemenmnadeby a Postal Service
representative under oath during arbitration about how to measure tHarhtations
established in the Global Settlement, whestentually wasesolved irthe Mach 2013
arbitration award. Mike Mlakathe Manageof Field Labor Relationfor the Postal Servige
was asked whether the Postal Service tsapposed to use this global settlement retroactively to
go back and settliose grievancédeld in abeyanceSeelune 27, 2012, Arbitration Tr., ECF
No. 12-3, Ex. 2 at 29. Mr. Mlakar replied to this question,

Yeah. Essentially if a postmaster had beetet's just say had been doing five

hours more than that, then five hours would have been the appropriate remedy in

that case Likewise, if the postmaster had been doing five hours less than that,

then our expectation would be that the union would withdraibtbeause they
were applying the settlement.

Id. at 29-30. The APWlassertghat this testimony conclusively establishes that the Postal
Service interprets the Global Settlement as applying retroactively to dliciwhich would
appear tamirror the Unon’s interpretation

The Postal Servicéowever, took a different position its remedy briefingd Arbitrator
Das following the March 2018rbitration award. Initially, the APWbad argued through its
briefing that‘the rule established in and by the Global Settlement is unrebutted in fact and leads
to only one reasonable interpretation — the Postal Service is obligated to apply the Global
Settlement substantively, as affirmed and clarified by the ArbitealMerits Award, to all
pending grievancdseld in abeyance behind Case Q86-4Q-C 10005587."APWU Remedy

Reply Brief, ECF No. 8-7, Reimer Decl., Ex. 5 at 10. Writing in response, the PasiakSe
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explained that[o]nce the parties exchanged remedy briefs, it became clear that the parties have
a fundamental disagreement over the effect of the Global Settlement on thieetdses
abeyancé. Postal Service Resprief, ECF No. 8-8, Reimer Decl., Ex. 6 at 7-8. This is because
the Postal Servic®ok the position thatcases pendin@06-4Q-C 1000558 Avere resolved by
the terms of the Global Settlement and therefore not eligible for any additionalyéne at 6;
see alsdPostal Service Pogtward Brief, ECF No. 8-6, Reimer Decl., Ex. 4 at 9-10 (arguing that
the Global Settlemermtoes not aply as a remedy for conduct in the years preceding the
agreement).

As an initial matter, the APWU provides neasorfor why Mr. Mlakars statement
should be taken d@ke Postal Servi¢e authoritative interpretatiamther than its position in the
remed briefs, whichwerepreparedater in time. If the Union is making some sort of estoppel
argument, it cites no lebaupport for such a position. Nonetheless, the story is not so simple. In
its opposition to the APW' crossmotion for summary judgment, the Postal Service backs
away from its position in the arbitration briefs that the Global Settlement was intendedgeo
the cases held in abeyance without any renaedlyoffers a new position on the issi&zeDef.’s
Oppn Pl.’s Mot. Summ. J., ECF No. 15, at 14 n.5.

As evidence of the Postal Service’s revised position, it provides a declaratiolfr
Mlakar clarifying his prior testimony and describing the Postal Service'sestaowing forward.
Specifically, Mr. Mlakar attests that imde 2011 he met with the APWU'’s Mike Morris, and the
two of them agreed that partiestire field offices should resolve the cases held in abeyance by
“using their best judgmentather than applying oneatchall remedy

We agreed that the parties iretfield should be allowed the opportunity to

resolve the cases on their own accord using their best judgment, and the global
settlement as a guideline. There was no agreement that the parties must apply the
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new work hour limits of the Global Settlement &m hour by hour payout remedy
in every grievance.

Mlakar Decl., ECF No. 15-2, at 7. Based on Mr. Mlakexplanation, the Postal Service
assertghat it“no longer maintains that the parties agreed to close all the cases with ng.femed
Def.’s Oppn Pl.’s Mot. Summ. J., ECF No. 15, at 14 n.5. Instead, it agueghat the Global
Settlementlanguage at most requires that the cases held in abeyance be decided dmya case
case basis with the Global Statement as a guideline, but not a bright line rulebdg pdicdl

cases. Id. Furthermore, the Postal Service explains ttigkrbitrator Das agrees with [its]
interpretation[he] will then have to address the process for conducting algasase

assessment of the cases held in abeyaride.

It is well established in this Circuit that a patbannot create or resurrect a genuine issue
of material fact and thereby defeat summary judgment by filing &eelfng affidavit that
contradicts previous sworn testimonyl’hompson v. IslajiNo. CivA. 01-0585, 2005 WL
3262926, at *3 (D.D.C. July 29, 2005ge also St. Paul Mercury Ins. Co. v. Capitol Sprinkler
Inspection, In¢.573 F. Supp. 2d 152, 160 (D.D.C. 200Blowever,”[i]f the supplemental
affidavit [or declaration] does not contradict Imgtead clarifies the prior sworn statement, then
it is usually considered admissibleGalvin v. Eli Lilly & Co, 488 F.3d 1026, 1030 (D.Cir.
2007).

Although the position the Postal Service adopts through the declaration is different tha
the stane it took in earlier briefing to the arbitrator and this Court, Mr. Mlakdgclaration
does not so squarely contradict his prior statement that it is inadmissisleadnthe declaration
appears to clarify the ambiguity embedded in his testimony. The &lsartotes that Mr.

Mlakar's testimony already contradécithe Postal Service position in its arbitration remedy

briefs, which inherently created a feeling of uncertainty about its intatjanet Thedeclaration
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moreover, provides a thorough explanation about the question Mr. Mlakar thought he was
answering in the testimony and how that affected what he meant when speakingatindsee
Mlakar Decl., ECF No. 15-2, at 1 9 (“I did not intend to say that every case held imebeya
should be d#led by applying the work hour limits of the Global Settlement. My assumption was
that Patrick Devine (the Postal Service advocate) was asking me about a liggdathieation
where the parties in the field already had decided to apply the Global Setewmkthour
limitations”) ; cf. Pyramid Sec. Ltd. v. IB Resolution, @24 F.2d 1114, 1123 (D.C. Cir. 1991)
(“[T] he prior sworn statement will receive controlling weight unless the shiftiyg qen offer
persuasive reasons for believing supposed correctiol). For these reasons, the Court accepts
the declaration as admissible evidenlzifying the Postal Servi¢g position regarding
application of the Global Settlement to the cases held in abe{ance.

The question remains, however, whether a disputeaxwstsbetween the APW$
position and the Postal Servisstance as clarified through Mr. Mlakas’declaration. Indeed
the Postal Servicerevised position appears to be more similar to that of the APWU than it
initially was, giverthat the Postal Service naencedeshat some remedyay beappropriate
in certain circumstances. Nonetheless, the Court finds that, at the very &bast, af light

remains between the partiesterpretations because the Postal Service believethth&lobal

4 The APWU also suggests that the explanation in the Joint Contract Intéspretat

Manual (“JCIM”) is evidence that the Global Settlement does not requirefunterpretation.
SeePl.’s Mem. Supp. Mot. Sum. J., ECF No. 12, aDiring each collective bargaining
agreemenperiod the parties jointly issue a JCIM “as a resource for administrating thenidatio
Agreement.” McKinnon Decl., ECF No. 12-4, at { 14. The JCIM has @seefierencing the
work hour limits of the Global Settlement which states that “[w]here bargainibgvark which
would have been assigned to employees is performed by a supervisor and such work hours are
notde minimusthe bargaining unit employee(s) who would have been assigned the work shall
be paid for the time involved at the applicable rate.” 2012 JCIM, ECF No. 12-6, McKinnon
Decl., Ex. B at 36. As the Postal Service points out, however, there is nothing in the JCIM tha
resolves the present dispute about the remedy foGlmieal Settlement conducBeeDef.’s

Opp’n Pl.’s Mot. Summ. J., ECF No. 15, at 12 n.3.
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Settlement was intended to be applied on a bgsmse basis as a guideline, while the APWU
argues that the settlement established bitigbtrules applicable to all cases held in abeyance.
When such g@apexists, the grievanearbitrationprocessnustfill it , not a court.

* * *

Article 15 of the APWUPostal Service 2010 National Agreement establishes a
collectively bargainedor grievancearbitration process that applies to disputes about the
interpretation and application of the Global Settlement. Here, there is no genpurte dis
material fact that a disagreememists between the APWU and the Postal Service regarding how
the Global Settlement applies tgecific set of cases that were held in abeyance while the
settlement was being negotiated, and it is clear that the APWU has failed to exénaust th
necessary grievaneebitration process to resoltleatdispute before filing the instant lawsuit.
As such, the APWL$ acton is premature, and the Court cangi@nt the relief the bion seeks.
SeeAm. Postal Workers’ Union, AFL-CIO v. U.S. Postal Sé46 F. Supp. 2d 1, 4 (D.D.C.
2009) (granting motion to dismiss for lack of jurisdiction when the APWU failed to eixhaus
Article 15's grievancearbitration process because “[u]nder the Postal Reorganization Act,

contractual remedies must be exhausted before judicial intervention caf).occur

V. CONCLUSION
For the foregoing reasons, the Postal Sersio@tion to dismiss or, in the alternative, for
summary judgment, IGRANTED, and theAPWU’s crossmotion for summary judgment is
DENIED. An order consistent with this Memorandum Opinion is separately and

contemporaneously issued.

Dated: August 26, 2014 RUDOLPH CONTRERAS
United States District Judge
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