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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HENRY DESLONGCHAMPS, et al.,

Plaintiffs,

V. Civil Action No. 13-1704 (JDB)

ALLSTATE PROPERTY & CASUALTY
INSURANCE COMPANY,

Defendant.

MEMORANDUM OPINION

As Washington, D.C. residents will remember, in J@@42 a storm cell(called a
“derecho’) of driving rains andhigh winds swept through the métlantic region, knocking out
power and damaging buildingsplaintiff Henry des Longchampshome included. After the
storm, des Longchampised a claim withdefendanillstate (his insurance provideryvhichpaid
for repairs to higroperty But the partieslisagree abouhe price tag fothese repairsand es
Longchampdas asked the Court to appoint an umpire to resolve this dispute. There is, however,
one problem withis request the partiesinsurance contragnakes plain that thiaction—filed
over a yeaafter the derecho inflicted its damageomesoo late. The Court will therefore grant
Allstate’s motion for summary judgment and deny des Longchamps’ crogsamot

BACKGROUND

As explained in the complaint, “[o]n or about June 29, 2012, during the Washington Area

derecho, [des Longchamps’ home] sustairedales covered by the Allstaterjgurance policy.”

! See, e.g.Def.’s Mot. for Summ. J. [ECF No. 23“Def.’s Mot.”); Def.'s Mem. in Support oDef.’s Mot.
[ECF No. 231] (“Def.’s Mem.”); PIs.” Mem. in Support oPIs.” Opp’'n to Def.’s Mot. & CrossMot. for Summ. J.
[ECF No. 26] (“Pls.” Opp’'n”);Def.’s Reply to Pls.” Opp’n [ECF No. 2§tDef.’s Reply”); Def.’s Opp’n to Pls.’ Mot.
[ECF No. 29].
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Compl. [ECF No. 12] 5. Des Longchampiled a claim with Allstate, and he hiredaggio
Roofing Company to make the necessary repairs to his roof, detached garage, an8deiuce.
11 6-7 Indeed, ds Longchampssignedan agreement with Maggid&oofing, whereby-in
exchange for its repair workthat companywould beentitled todirectly collect“any and all
insurance rights, benefits, and proceeds” paidlistate on des Longchamps’ claif.Ex. R to
Def.’s Mot. [ECF No. 24-11ht 2

At this point, everyone agrees that Maggio Roofing has completed (or is coaltyactu
obligated to complete) des Longchamps’ repai@mpareDef.’s Mem. at 10 (calling these
material fact as to which there is no dispyteith Pls.” Opp’nat 5-6 (failing to dispute these
facts) But important disagreements remain Allstate claims adjuster estimated that the
derechaaused more than $156,000 in damages to des Longchpropstty SeeEx. Hto Def.’s
Mot. [ECF No.24-1]at 32. And in March 2013, Allstate issued its final check to degtlmamps
in accordance with itgaluationof thederecho claim.Seeid. at 2. But des Longchampsasnot
satisfied with Allstate’s estimaend payment. On June 28, 20h8,demaded that hiclaim go
through an appraisal process before two appraisers and an u®@atex. | to Def.’s Mot. [ECF

No. 242] at 2, 3. The parties did not see eye to eye @edppointments thoughAllstateraised

2 As a result of this assignment, Maggio Roofiras become a party to this eaSeeJune 19, 2014 Order
[ECF No. 22] at 2. Thecompany ha$agree[d] to ratify and adopt, as its own, the allegetiand claims set forth
in the [c]lomplaint and the allegations and defenses set forth {@jti@ver to the [clounterclaim for [d]edlatory
[r]elief . . . fled by des Longchamps in this §tipn.” Stipulation ECF No. 2] at2. There is oneomplication,
however. While the Court accepted this stipulation and added Maggio Rdofithis caseMaggio Roofing’s
counsel-who also represents des Longchampsntinuedto file motions and oppositionsn behalf ofdes
Longchampsvithout explicitly mentioning whether these materials were also submitted on Magdiimiedehalf.
See, e.g.PIs.’ Opp’n at 1 Allstate has therefore asked this Court to consider Allstate’s surjodggnent motion
“conceded as to Maggio Roofing.Def.’s Reply at15. But the Court declines to do so for tre@sons. Firsin
response to the parties’ stipulations, the Courtafiagred Maggio Roofing to ride des Longcharmeaattails in this
litigation without requiring the parties to formally amend thaadings and it sees no reasao requiresuch
formalismnow. Second, the same counsel represents all the plaintiffs in this casewéthdut any clear indication
to the contrary-the Court presumes that counsel filed his motansother papers on behalf of all of those plaintiffs.
The Court will therefore decide the parties’ crasstions on the merits, and its use of “desmgchamps” in this
Memorandum Opinion should be read to refer to all the plaintiffs in this-aastuding Maggio Roofing.
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guestions about the impartiality oféslLongchampgroposedppraiserand theumpire withdrew
from the dispute befe any appraisalouldbe made.See, e.g.Ex. P toDef.’s Mot. [ECF No. 24
9] at 2 @designatedimpire withdrewbecause of “[tlheomplexity of this claim along with other
details [that] were not revealed . . . prior to [his] accepting the position”).

In light of thesalisagreemest on September 12013, des Longchamfiited the present
complaint, which askshe Court to appoint an umpire to reconcile gagties’ positions. See
Compl. at 5.To justify this request, des Longchamps invokgsrovision in hisnsurance contract
with Allstate. The provisior-headlined “Appraisai—explains that “[i]f [the parties] fail to agree
on the amount of loss, either party may make written demand for an appratisdijch point
both parties will select “a competent and impartial appraidex.”A to Def.’s Mot. [ECF No. 23
2] (“Insurance Contratt at 26. “The appraiserwill [then] selecta competent and impartial
umpire,” but if they cannot agree on an umpire, the parties “can ask a judgselect an umpire”
for them. Id. Finally, theseappraisers (and, if necessary, the umpire as tiebreaiemiliged to
determine “the mount d loss” that Allstate must patp satisfy the claimld.

This appraisal clauses not, however, the only contractuabpision relevant to this suit.
The contract also imposes some limits on the ability of the parties to litigate thatedigpcourt
Specifically, theé'Action Against Us [i.e., Allstate]tlausesays:

No one may bring an action agaipatistate] in any way related to the existence

or amount of coverage, or the amount of loss for which coverage is sought . . .

unless: a) there has been full compliance with all policy terms; and b) the action is

commenced within one year after the inception of loss or damage.
Id. at 27(emphasis omitted)Largelyonthe strength of thiltigation-limitations clause, Allstate

has moved for summary judgment on des Longchammsointment-ofanumpireclaim. The

insurerargueg@among other things) that the claisitime-barred as a matter of law, becadss



Longchamps waited until Septeer 2013 to file his complaitwhich is several montredfterthe
first anniversary of the June 2012 derecho.

LEGAL STANDARD

Thestandard that controls this case familiarone. Summary judgment is appropriate if
the evidence in the record “shotimt there is no genuine dispate to any material fact artle
movant is entitled to judgment as a matter of lawed. R. Civ. P. 56(a). It is the moving party’s
burden to denmmstrate the absence of such genuine (and material) dispuseslly through use

of documents, depositions, declarations, and other matefasid. 56(c)(1); Celotex Corp. v.

Catrett 477 U.S. 317, 323 (1986lkor the Court to find a “genuine” issubgre must be evidence
in the record from which “a reasonable jury could return a verdict for the nonghpearty.”

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). In other words, the nonmoving party

must“set forth specific facts showing that there is a genuine issue fortfialére allegations or
denials”or the “mere scintilla of evidencefi opposition to summary judgmestnot enough.ld.

at 248, 252 (internal quotation marks omittetl)kewise, for a dispute to concern a “material”
fad, the fact must be orf¢hat might affect the outcome of the suit under the governing (aw”

in this casethe governingcontract). Id. at 248. The inquiry, in shoris this: “whether the
evidence pres#sa sufficientdisagreemertb require submission to a jury or whether it is so-one
sided that one party must prevail as a matter of ldd. ’at 251-52.

DISCUSSION

The Court will grant summary judgment to Allstate for (at ledsihe reason: des

Longchamps filed this civil actioon September 18, 2018eeCompl. at 2, which iseveral

3 In addition to tle timeliness argument discussed heilstate contends that it is entitled to summary
judgment “because Allstathas resolved the claim . . . asserted by des Longchamps under tlog,[pdolil thus “his
right to appraisal for the [c]laim no longer exists under the terms of}bkcly.” Def.’s Mot. at 2. Because the Court
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months outside thitigation deadline memorializesh the parties’ insurance contracAs courts
in this Circuit have explained, “[c]ontractual provisions limiting the period witthich insurane
policy-holders may validly initiate a lawsuit are generally enforceable underdDaftiColumbia

law.” Martinez v. Hartbrd Cas. Ins. Co., 429 F. Supp. 2d 52, 56 (D.D.C. 2006) (citing, for

exampleBailey v. Greenberdh16 A.2d 934, 93810 (D.C. 1986)) And thecontract at the center

of this case includes just such a provision. It says: “[n]o one nraydmm action againsé|Istate]
... unless . . . the action is commenced within one year after the inceptass or damage.”
Insurance Contraat 27. Des Longhamps suffered his property damageng the Jun&9, 2012
derecho, whih means haas obligedunder his contradb bring anylegal claim he might have
against Alstate by Jun@9, 2013. He plainly failed to do.s¢lence, Allstate meritgidgmentas

a matter of lawon thislate-filed claim.

Of course, des Longchamps coblave argued thahelimitations period is unenforceable

in this case—perhapsAllstate waived applicatn of the provision, or maybequitable estopel

counsels against enforcemeBee, e.gMartinez 429 F. Supp. 2d at 581. But he hasot raised

anysuch argumentsinstead, des Longchamps tries to shift the timeline in this case, argating th
the operative date is not June 29, 2012 (the day the derecho struck), but several months later
October29, 2012.SeePIs.’ Opp’'n at 7.0nthat datedes LongchampsxplainsHurricane Sandy

hit the District of Columbigandthat storm, toodamagechis property Seeid. at :-2. As this
argument goedecauseles Longchampsdiome was dmaged a second time, his insurance claim
did not fully accrue until October, and thus his conmpafiled in September 20:3-should be
consideredimely under Allstate’®neyearlimitations period.Seeid. at 7 (“Whilethe loss began

in June 2012 . ., the entirety of damage to des Longchamps’ property . . . did not occur until

will grant Allstate’s motion for summgrjudgment based on the litigatidimitations provision in the parties’
insurance contract, the Court declines to address Allstate’s alternaiivesakisfaction argument.
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October 29, 2012 when Hurricane Sandy struck the areBlit this argument cannot save des
Longchamps from summary judgment in Allstat&lvor for three reasons.

To startwith, des Longchampslid not rely onthe October hurricanas a basis for his
umpire demandintil he responded to Allstateraotion for summary judgment in this casand
that is far too late To be surethe parties’ disoveryin this case wabroad, raising questions
regarding the entty of des Longchmaps’ property damageincluding at least a feweferences
to his hurricanelaim. See, e.g.Ex. 5to Pls.” Opp’'n [ECF No. 26] (“Request for Admissions”)
at 6 Butin the end, des Longchamps chose to rely on just one aspect of his 2012 losses. Indeed,
hiscomplaint refers to property damage suffered on just one date as a result of gistron&On
or about June 29, 2012,” he alleges, “during the Washingtoa de¢echo, the insured property
. .. Sustained @mages covered by the Allstatenglirance policy.” Compl. § 5. The complaint
saysnarya word about hurricanes additional losses swgfedmonths lateiin October2012.
Thus to allow des Longchamp® leveragethis Octoberstormwould, in effect, allow hinto
“amend [his] complaint or broaden [his] claims through summary judgment briefimgich of

course he cannot do. Dist. of Columbia v. Barrie, 741 F. Supp. 2d 250, 263 (D.D.C. 2010).

Moreover,even if the Court were to (generoustgnstrue des Longchamps’ complaast
asserting a claim that arose as a resuioth the June artie October stams thisreading would
not chage anything. As the parties’ insurance contract makes dhedrtigationclock begins to
tick from “theinception of [the] loss or damage,” Insurance Contract at 27 (emphasis added), and
“inception” is another way of sayincommencement” or “initiatioh or “beginning,”"Webste's
Third New Int’l Dictionary 1141 (1993)(emphasis added)Des Longchampsloes not (and,
indeed, cannotjenythat the los$o his propertybegaron June9, 2012vhen the derech®winds

and rainhit Washington, D.C. This mearnbat his claimed Octobehurricane damageare



irrelevant (contretually speaking) to the timeliness question. Courts are not in the business of
denying summary judgment on the basis of such irrelevambther wordsimmaterial—facts.

SeePlazasMartinez v. Drug Enforcement Admin., 891 F. Supp. 1, 3 (D.D.C. 199%i(it#f's

submission does create a dispute on an issue of fact; it igwateadalissue, however.”).

Finally, it is not just des Longchampgleadingand contract thaitndercuthis hurricane
based defense. Tlewidencen the records also stacked against hims t putsbeyond dispute
the conclusion thate suffered not a single loss (that spanned from June to October 2012), but
instead suffered two separate losses that led to two separate insurance Albstate, after all,
assigneddifferentclaim numbers to des Longchampso losses, and the partiegerecareful to
use these mabers to distinguish between des Longchdndpsecho and hurricaraaims. See,
e.qg, Ex. S to Def.’s Reply [ECF No. 28 at 3, 6 (listinghe claimnumber for des Longchamps’
hurricane lossand noting that “none of the work covered by the [c]laim related to repairs . . .
pursuant to” the derecho claim). Moreover, until des Longchamps filed his oppositiortateAls
summaryjudgment motion, evehe sought to resolvéne claims separately. For example, when
des Longchamps lodged his appraisal demand with Allstate, he didssepamateemails—one
email concerned the derecho loss (and referenced that claim’s identifruatndy@r), and the other
concerned the Sandy loss (and did the same for the hurricane’s nu@barpareEx. | to Def.’s
Mot. at 3 (appraisal demand for derecho clamith Ex. T to Def.’sReply [ECF No. 28] at 3
(appraisal demand for hurricane claim). Thus, it is quite clear from the evitaht®th Allstate
and des Longchamps treated the losses as separate claims.

Des Longchampsloes not accephis conclusion, howeverAs he seeshings, there
remainsa genuine dispute of material fact regarding how the parties treated dnesged—that

is to say did the two storms lead to septw insurance claims faeparate damagesr did the



parties think of the twolaims as onand the ame? But thevidencegets him nowhereConsider
first the checks Allstate issued to des Longchamps to pay for his prageertgge. Des
Longchamps relies on copies of five checks from Allstate issued over -sndinth period
spanning the end of 2012 atiee beginning of 2013SeeEx. 2 to Pls.” Opp’'n [ECF No. 28]
(“Checks”) at 216. He believes that these cheekghich “were intermixed ovea period of
time"—revealthat the parties did not really “distinguish[]” between the derexthion andthe
hurricane claim Pls.” Opp’'n at 2. But the checks show no such thing. In faetchecks
demonstratehat the parties deliberatelikept the two claims separate. Each check lists, for
example, the claim number the check was issued to -ead@rechochecks this shaov claim
number 0250335692, amairricane checks show claim number 026408941@npareChecks at
8 (derecho checkyith id. at 2 (hurricane check). Al to further “distinguish[]” Allstate’s
payments, each check also descrivbat itis meant to pay forThe derecho checks sthat they
are “IN PAYMENT OF: WINDSTORM AND HAIL LOSS ON 6/29/2012gee, e.g.id. at 8,
while the hurricane checks sdlyat they are “IN PAYMENT OF: WINDSTORM AND HAIL
LOSS ON 10/29/2012 See, e.qg.id. at 2 In short, nothing about this evidermeates a genuine
dispute ovemwhetherthe parties treated des Lgmhamps’ storm damages a single insurance
claimor as two separatgdaims The latterwins hands downSeeAnderson 477 U.S. at 25452
(“[T]he evidence .. . is so onesided that one party must prevail as a matter of law.”).

Des Longchamps next points to various documents produced by the designatedrapprais
in this case, including a “Declaration of Appraisers” form and the depositiomdoest of one
appaiser regarding the propetyss. He argues that this evidence shows that “one . . . [a]ppraisal
determinatiorfwas] issued for both of [his] losses, and it was issued in one document combining

both losses.” PIs.” Opp’n at 3—- But agin, this evidence does not create a genuine dispute as to



how thepartiestreated des Longchamps’ claims. First and foremospaheshad nothing to do
with this evidence—and for good reason. The insurance contract, after alledeleiparties to
stay out of the appraisal process, allowifignpartial” appraisers to rese¢ the partiestispute
instead* Insurance Contract at 26. And second, even if the Court were fdeothgse records
as evidence of the parties’ treatment of des Longchamps’ Jdbsesvidence is not nearly as
helpful as des Longchamps seems to think. After all, botB&daration of Appraiserand the
deposition testimony refer to tvebfferent“date[s] of loss” (or “DOL][s]”) and twdifferentclaim
numbers for ds Longchampgroperty damageSeeDecl. of Appraisers at; Ex. 3 to Pls.” Opm
[ECF No. 263] at 34. This is, of coursegntirely consistent with Allstate’s position that des
Longchamps suffered property damage on two separate occasaihatthese damagessulted
in two separate claintbat triggered two separate litigatitimitations periods

A similar story goes for des Longchamps’ appeaillstate’s request for admissions in
this case. As des Longchamps sees things, this docuretar{s] to both[the derecho anthe
hurricane]losses interchangeably,” which (he contends) suggests that the two storms produced
just one loss for purposes of Allstate’s timeliness challenge. PIs.” Opp’n at 3. Batghment
mischaracterizes both AllstateamddesLongchamps’ positionsFrom Allstate’s perspective, its
request for admissiondoes not refer to the losses “interchangegbligat document instead
carefuly distinguistesbetween factslamags, and paymenteelated to “the Derecho Claim” and
those conerning“the Sandy Claim.” Request for Admissioas3, 6. And des Longchamps’

responses to Allstate’s request for admissions confirm thatleveonsidered the derecho and

4Indeed, des Longchamps’ evidence makes clear that the appraisers’ ®pimidd not be confused with
the opinions of the parties. The Declaratiodppraisers, for example, includes the signatures of the appraisers, who
“solemmly swjore] that [they] w[ould] act with strict impartialiip making an appraisemérdand thathey were‘not
related to the insured, either as creditors or otherwise, and [were] nesiatein said property or the insurance
thereon.” Ex. 1 to Pls.” Opp’n [ECF No. 2% (“Decl. of Appraisers”) at 2This document therefore tells the Court
nextto nothing about the parties’ approach to these claims.
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hurricane claims to beifferent (that is to saynot interchangeable For example, Allstate asked
des Longchamps to admit a series of facts concerning two checks medeaeiNovember 30,
2012 SeeRequest for Admissions at6. But des Longchamps was unwilling to fully concede
Allstate’s versiorof the facts surroundg thesechecks, becauseashe readhe evidence-“the

claim numbers [on the checks] are reflected to be the same but there were 2 sepaliatenein

claims,” Ex. 6 to Pls.” Opp’'n [ECF No. 26 at 3(emphasis added)Once again, everyorethe
parties, the appraisers, and (now) the Gewagrees: there is no genuine dispute concerning
whether the derecho and hurricane claims W&eparate and distinct.Id. They were.

Because des Longchamps has failed to uncover any genuine issue of material fact
concerning the péies’ behavior, he is left with two contrasased arguments against summary
judgment. Bth fail to persuadeFirst, he suggests thaé “had no reason to believe that legal
action was necessary [by the contractual deadlirdeioé 29, 2013],” and thus he was not obliged
to bring his claim befa that date. PIs.” Opp’n at 8ut this argument ignorethe operative
language in the insurance contract. The triggering event for the litigatinations clock is the
“inception of [the] loss or damage,” Insurance Contract at 27, and there is no prowisien i
contractthat extendgor pauseshhe oneyear clock based on des Longchampsjective belief
aboutthe necessity ditigation. This Court’s job is to interpret the contract’s woras to rewite

the contract to suit one padyinterests. See, e.g.Peterson v. Dist. of Columbia Lottery &

Charitable Games Control B&73 A.2d 664, 667 (D.C. 1996) (“The court is not at liberty . . . to

insert words which the parties have not made use(glidtingHarrison v. Fortlage, 161 U.S. 57,

63 (1896)). The contract, in shqrsayswhat it says, and des Longchamps’ knowle(ldack

thereof) is irrelevantinder thatontract’s terms.
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Second, des Longchamps posits that he could not have brositggaticlaim before June
29, 2013, because he had not yet complied with all the terms of his insurance contract.
Specifically, he argues that the insurance contract required him to comgetpptaisatiemand
process before filing suit. Pls.” Oppat 8. But again, this argumentsreadgheparties’contract.
To be sure, the contract requires des Longchamps to fully comply with the pticy's before
takingAllstateto court. Seelnsurance Contract at ZM™No one may bring an action . . . esk ...
there has been full compliance with all policy terms . . . .”). But appraisal ieequitedunder
the policy. It is instead an alternative dispute mechanism that can be invoked atpaittyés
option “If you and we fail to agree on the amount of loss,” the contract explains, “pahgr
maymake written demand f@anappraisal.” Id. at 26(emphasis added)“[M] ay,’” it should go

without saying;‘does not mean ‘must.”Lichtenstein v. Univ. of Pittsburgh Med. Ctr., 691 F.3d

294, 304 (3d Cir. 2012see alsd_evers v. Anderson, 326 U.S. 219, 223 (1945) (“No other

language . . . persuades us that the ‘may’ [in the governing regulation] means mystThus;
des Longchamps coultfullly] complly] with all policy terms” without everdemanding
appraisawhich means thathe parties’ ongoing appraisal negotiatiorannot excuse des
Longchampstardiness. This lawsuit simply comes too late.

CONCLUSION

The Court will therefore grant Allstate’s motion for summary judgment and desy d

Longchamps’ crosaotion. A separate Order will issue on this date.

[sl/

JOHN D. BATES
United States District Judge

Dated: May 4, 2015
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