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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PERMAPOST PRODUCTS, INC.,et al.,
Plaintiffs,
V. Civil Action No. 13-1736 (ESH)

JOHN M. McHUGH, Secretary
of the Army, et al.,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiffs Permapost Products, Inc., Treat®dod Council, J.H. Baxter & Co., Conrad
Forest Products, Inc., Western Wood Pregsrirestitute, Western Wood Structures, Inc.,
Railway Tie Association, Southern Pressiireaters’ Association, and Creosote Council
(“plaintiffs”) have sued John M. McHugh in hidficial capacity as the Secretary of the Army,
the United States Army Corps of Engineers (“GdypPenny S. Pritzker in her official capacity
as Secretary of Commerce, and the National MeaFisheries Service (‘NMFS”). Plaintiffs
challenge defendants’ approval of two regicr@iditions to nationwide permits under the Clean
Water Act, as well as the issuance of certain dpgrg@rocedures for activities that are regulated
by that Act. Before the Court is defendamtsstion to dismiss plaintiffs’ complaint under Fed.
R. Civ. P. 12(b)(1) and (b)(6). €B. 10, 2014 [Dkt. No. 18-1] (“Mot.”}}) For the foregoing

reasons, the Court will grant defendants’ motion in part.

! Also before the Court is plaintiffs’ motion for leave to file a surreply. (March 19, 2014 [Dkt.
No. 22].) Although it is questionable whether defensfangiply brief raised issues that would justify a
surreply in this casesee Banner Health v. Sebeli@®5 F. Supp. 2d 174, 187-88 (D.D.C. 2012), the
Court will grant plaintiffs’ motion and consider their additional arguments.
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FACTUAL BACKGROUND

REGIONAL CONDITIONS

The Clean Water Act, 33 U.S.C. § 128seq (“CWA”), prohibits, inter alia, the
discharge of dredged or fill materials into navigable waters unless authorized by an individual or
general “section 404" permit issued twe Army Corps of EngineersSee id88 1311(a),

1344(a), (e). The issuance ofiadividual section 404 permit reqas a case-by-case analysis.
See id§ 1344(a). In contrast, general permits rhayssued on a state, regional, or nationwide
basis for categories of activities that “willusee only minimal adverse environmental effects
when performed separately, and will haveyaninimal cumulative adverse effect on the
environment.”ld. § 1344(e)(1); 33 C.F.R. § 322.2(f)(1Any party may engage in an activity
within the scope of a general permit. Natvide general permits may be conditioned or
restricted by District and Digion Engineers within the Corpgsulting in what are known as
regional conditions. 38.F.R. § 330.1(d).

On February 16, 2011, the Corps proposeaeiissue forty-eigheéxisting nationwide
permits and two new nationwide permits foe five-year period from 2012 through 201Beé
Mot. at 7 (citing Proposal To ReissusdaModify Nationwide Permits, 76 Fed. Reg. 9174-01,
9175 (Feb. 16, 2011)); Complaint, Nov. 4, 2013 [Da. 1] (“Compl.”) 1 19.) Two district
offices of the Corps then announced proposginal conditions for those nationwide permits:
(1) on February 25, 2011, the Portland Districtgmsed a regional condition that would prohibit
nationwide permittees from using “wood producésated with biologically harmful leachable
chemical components,” including various wood predérgs, “to come in contact with waters or
wetlands” in the State of Oregon (Compl. I 20)l (2) on March 4, 2011, the Alaska District

proposed a regional condition that would prohit@itionwide permittees from using products



treated with creosote and pentachloropiien certain waters in Alaskad( I 21) (collectively,

the “Regional Conditions”). The nationwigermits were published on February 21, 201d. (
1 22 (citing Reissuance of Nationwide Pasm/7 Fed. Reg. 10184-01 (Feb. 21, 2012)).) The
Oregon Regional Condition was approved on March 16, 2@1% @3), and the Alaska Regional
Condition was approved on March 19, 20@R | 24).

Plaintiffs allege that # Regional Conditions werssued in violation of the
Administrative Procedure Act, 5 U.S.C. 8§ 5616seq(“APA”) (Claims 1-3, 7-8), Corps
regulations (Claim 4), the ESA (Claim 5), aheé Regulatory Flexibility Act, 6 U.S.C. § 6@t
seq (“RFA”) (Claim 6). (Compl. 11 34-74.)

I. SLOPES PROCEDURES

The Endangered Species Act, 16 U.$&1531-1544 (“ESA”), provides certain
protections for species listed ‘dsreatened” or “endangeredld. § 1533(a). As relevant to this
case, the Act provides that federal agencies ensire that any proposed agency action will not
“jeopardize the continued existanof any endangered species oedtened species or result in
the destruction or adverse modificationthiat species’s critical habitat].Id. § 1536(a)(2). The
determination of what constitutes a “critical Habiis to be made by the Secretary of the
Interior or the Secretary of Commerce, who hdekegated that responsibility to the U.S. Fish
and Wildlife Service (“FWS”) and the NMFS, respectivelg. § 1532(15). Thus, federal
agencies must consult with the FWS or NMK$never an agency action “may affect” an
endangered or threatened species. 50 C§4R2.14(a). Formal consultation with those
entities results itheir issuance of a “biological opinion,” assessing whether the species or its
habitat is likely to be jeopardized, angd, identifying any “reasonable and prudent

alternatives” that may exigb avoid that jeopardyld. § 402.14(h)(3). Of particular importance



to this case, consultation is required wheragty seeks an individuaection 404 permit from
the Corps, but isot necessarily required when a party i@bes pursuant to a nationwide permit.
(Compl. 1 32.)

In order to streamline its ESA consultatiprocess, the Corps has adopted several
Standard Local Operating Procedures for Endangered Species, known as “SLOPES” procedures,
that set out design criteria for egbries of recurring activities. The Corps then consults with the
NMPFS to receive a biological opinion on whet the use of those design criteria would
jeopardize the existence or ardl habitats of any threatenedendangered species. (Compl. 11
26-28.) If the NMFS agrees that a set of SLOPE®edures complies with the ESA, then the
Corps may issue individual section 404 perrfotsany proposed project that complies with
those design criteriaithout seeking further cooltation from the NMFS.

On November 2, 2011, the Corps consuliéith NMFS on a new set of procedures,
known as SLOPES |V, which addressed consionabr maintenance of certain in-water and
over-water structures in OregofCompl. 11 29-30.) One of tldesign criteria in SLOPES IV
provided that treated wood could not be used #sgpan in-water oover-water structure in
Oregon. [d. T 30.) On April 5, 2012, the NMFS issuadiological Opinion that those design
criteria would not jeopardize any endangered adtamed species or their critical habitats, and
therefore, projects that satigfyose design criteriould comply with tle ESA and not require
individual consultation. I€. 1 29.) If, however, a proposedject did not comply with the
design criteria in the SLOPES pfocedures, that would not pext the issuance of a permit for
that project: the Corps would simply needdquest additional consultation from the NMFS.

(See idf 32))



Plaintiffs allege that the SLOPES IV procedures wereeg sl violation of mandatory
procedural requirements in the APA and the ESA (Claims 9 and 10) and the RFA (Claim 11).
(Compl. 11 75-89.)

[I. WESTERN WOOD

In July 2012, the five associational plaintiiifisthis case sued three of the four defendants
who are the subject of this suiaising substantially the same claims against the Regional
Conditions and SLOPES IV Biologic®pinion as are raised her&/. Wood Preservers Inst. v.
McHugh(Western Wood)] 925 F. Supp. 2d 63, 67-69 (D.D.C. 2013). Defendants moved to
dismiss plaintiffs’ complaint for lack of stamgj under Fed. R. Civ. P. 12(b)(1) and for failure to
state a claim under Rule 12(b)(6)his Court granted that motiorsee idat 77. With respect to
standing, the Court first found thidte plaintiffs could not ¢ablish assocteonal standing
because they had not identified a single merfibarthat had suffered the alleged economic
harm. Id. at 69-70. Furthermore, the associations themselves had not sufficiently alleged any
environmental or procedural harrid. at 70-73. Additionally, the Court concluded that the
associational plaintiffs had failed state a claim under the RFA and ESA. at 75-77.

Plaintiffs filed a motion for leave to file aamended complaint or, in the alternative, for

reconsiderationSee W. Wood Preservers Inst. v. McH(O¢estern Wood )] 292 F.R.D. 145,
146 (D.D.C. 2013). The Court gttad plaintiffs’ motion for reonsideration in part, agreeing
that plaintiffs had statea claim under the ESAd. at 149-50. However, the Court did not
reconsider the issue of plaiifi$i standing, and the case remairtisimissed without prejudice.
Id. at 147-49.

In an effort to correct the jurisdional inadequaciefund by the Court iWestern

Wood the associational plaintifisre now joined by four mereb-companies that either



manufacture pressure-treated wood (PermaposteBand Conrad) or degn, sell, and install
engineered wood systems that utilize treatedd products (Western Wood Structures).
(Compl. 11 4, 6-7, 10.)
ANALYSIS

Defendants have again filed a motion tendiiss plaintiffs’ complaint, arguing that
plaintiffs lack Article Il standing to bring any of their claimend that they lack prudential
standing to bring ceatn of their claims.
l. ARTICLE IIl STANDING

To establish constitutionatanding, plaintiffs must deonstrate (1) that they have
suffered an injury-in-fact, (2) that the injuryferly traceable to the defendant’s challenged
conduct, and (3) that the injury is likelly be redressed by a favorable decisiSee NB ex rel.
Peacock v. Dist. of Columhié82 F.3d 77, 81 (D.C. Cir. 2012) (citihgjan v. Defenders of
Wildlife, 504 U.S. 555, 560-61 (1992)).

Plaintiffs bear the burden of establishing each element of standifan, 504 U.S. at
561. However, on a motion to dismiss, the Court ‘Straccept as true all tesial allegations of
the complaint, and must construe the complaint in favor of the complaining padd'V. Dist.
of Columbia 587 F.3d 1136, 1140 (D.C. Cir. 2009) (quotifgrth v. Seldin422 U.S. 490, 501
(1975)). For each claim, if at least one piiffilctan demonstrate Article 11l standing, the Court
“need not consider the siding of the other plaintiffo raise that claim."Mountain States Legal
Found. v. Glickman92 F.3d 1228, 1232 (D.C. Cir. 199é}cord Grocery Mfrs. Ass’n v. ERA
693 F.3d 169, 175 (D.C. Cir. 2012).

When a “plaintiff is himself an object of theten” at issue, “therés ordinarily little

guestion that the action . . . has caused himyppamd that a judgmentgwenting . . . the action



will redress it.” Lujan, 504 U.S. at 561-62. As defendaotsrectly note (Rply at 4-8),
plaintiffs do not allege in their complaint thaey are directly regulatl by either the Regional
Conditions or the SLOPES IV procedures. Thotthe company-plaintiffs merely sell treated
wood to customers who then use the wood ingatsjrequiring section 404 permits. (Compl. 11
4, 6-7.) And while Western Wood Structuresidas and installs tréad wood systems that,
when constructed in or over waters o thnited States, requisection 404 permitsd. § 10),
plaintiffs provide no evidence, in their complaantotherwise, that Westn Wood Structures is
or ever has been responsible for obtaitimgse permits. Instead, it is plaintifidientswho
engage in the section 404 preses to obtain the requisite permifsnd, thus, it is those clients
— not Western Wood Structures — who are diygegulated by the Regional Conditions and
SLOPES IV procedures.

The company-plaintiffs do allege, howewiirat they are economically harmed by the
challenged actions because many of their customedregon and Alaska would have preferred
to use treated wood for their construction projects “but were forced to use alternative materials to
take advantage of the nationwide genpeamits and the NMFS SLOPES 1V biological
opinion.” (Compl. 1 33see also id]{ 4, 6-7, 10.Because the company-plaintiffs’ “asserted
injury is based on governmental regulatioradhird party, proof of standing may be
problematic.” Gilardi v. U.S. Dep’t of Health & Human Seryg33 F.3d 1208, 1228 (D.C. Cir.
2013). This is so “because thecessary elements cdusation and redresshtyiin such a case
rest on the independent choicesh# regulated third party.ld. Thus, it “becomes the burden
of the plaintiff to adduce fact&howing that those choices hawaen or will be made in such

manner as to produce causation and geedressability of injury.”Lujan, 504 U.S. at 562.



Defendants do not at this poictiallenge whether the company-plaintiffs’ alleged injuries
satisfy the injury-in-fact requireme of Article 11l standing. Theynstead argue that plaintiffs’
injuries are not traceable to the Corps or NMR8 @annot be redressed by the Court. (Mot. at
13 & n.3.) Defendants’ primary arguent is that the company-pléaiifs’ alleged injuries result
from the business decisions of third partiesettphotential customers — and therefore are not a
direct consequence of the chalhed actions. The Court disagrees.

Although it is true that a platiff's injury may not be premised on the independent
actions of a third party, it is wrong to equétgury ‘fairly traceable’to the defendant with
injury as to which the defendant’s actions aee\hry last step in the chain of causation.”
Bennett v. Speab20 U.S. 154, 168-69 (1997). Rather, gufficient if the challenged agency
action has a “determinative orargive effect upon the action sbmeone else,” and that action
injures the plaintiff.1d. at 169.

In keeping with that rule, the D.C. Circuit has long recognized — and recently reaffirmed
— the doctrine of competitor standing, whereby a party suffers a cognizable injury under Article
Il when an agency “lift[s] regulatory restrictis on their competitors or otherwise allow][s]
increased competition against themliit'l Bhd. of Teamsters. U.S. Dep’t of Transp724 F.3d
211-12 (D.C. Cir. 2013) (quotingherley v. Sebeliu610 F.3d 69, 72 (D.C.Cir.20109¢cord
Mendoza v. Pere2014 WL 2619844, *4 (D.C. Cir. June 13, 2014). Although the competitor
standing doctrine typically aris@sthe context of establishing a constitutionally adequate injury-
in-fact, it also serves as a tacit acknowledgantigat agency actiomenefiting a plaintiff’s
competitor can have a direct effect on the piflitself. Thus, the D.C. Circuit has found all
three elements of standing to be met by plaintiffere an agency has approved a merger of two

of plaintiffs’ competitorssee Wabash Valley Power Ass'n v. FERE8 F.3d 1105, 1113 (D.C.



Cir. 2001), approved the entry of coetipor product into the marketee Honeywell Int’l Inc. v.
EPA 374 F.3d 1363, 1369 (D.C. Cir. 2004), and otherpwéssed rules that led to an increased
number of market participantdlendoza2014 WL 2619844, at *4-5.

This Circuit also found standing incase that is similar to this onél'ezzi v. U.S. Dep't
of Health & Human Servs271 F.3d 301 (D.C. Cir. 2001). There, the Department of Health and
Human Services listed dioxin -bgproduct of the incineratioof PVC plastic — as a known
carcinogen.ld. at 306. Plaintiff, a manatturer of medical product®ntaining PVC plastic,
challenged that classification. The Court tHeaid “little doubt that the [challenged agency
action] will represent a ‘substantial factor’ in tthecisions of state and local agencies to regulate
products containing dioxin or of healthcaremanies to reduce or end purchases of PVC
plastics,” thereby causing injury to the plaintifél. at 309° The same rationale applies here.

As a result of the challenged agency actioainiffs’ customers are more likely to select
materials other than treated wood for their prgject as to take advantage of the nationwide
section 404 permits and to thereby forgo tmgthy and complicated process of obtaining an
individualized permit for each project they undertakeeeCompl. 1 33.)

The D.C. Circuit has previously acknowledgée “direct and immediate” impact that
such a shift in the CWA permitting process can have for the “day-to-day business” of regulated
entities. Nat'l Ass’n of Home Builders v. U.S. Army Corps of Eng4$7 F.3d 1272, 1280
(D.C. Cir. 2005). Specifically:

If the appellants’ planned activities do not meet the applicable NWP’s

[nationwide permit] conditions and threstis] they have two options. They can

either put their projectsn hold and run the Corps’ individual-permit gauntlet or
modify the projects to meet the condiis. Either way, through increased delay

2 See als@ms. for Safe Access v. Drug Enforcement Admé F.3d 438, 448 (D.C. Cir. 2013)
(disabled veteran had standing to challengetise Drug Enforcement Administration’s listing of
marijuana as a Schedule | narcotic because thaigigtas the only express justification provided by the
Department of Veterans Affairs for its policyaagst completing state medical marijuana forms).

9



or project modification, the NWPs ditc affect the investment and project

development choices of those whose atitigsiare subject to the CWA. Indeed,

the Corps itself appreciated that itsrrmpgs would influence project design.

“Many project proponents,” it noted, “willesign their projects to comply with

the [new regulation] so that thegan qualify for an NWP and receive

authorization more quickly than thegudd through the standépermit process.”

Id. In other words, both this Circuit and ther@®itself have previouslgcknowledged that the
issuance of nationwide section 404 permitsdh&eterminative eéfict” on the actions of
regulated entities seeking to qualify for thosenpes. In this case, that means plaintiffs’
customers will opt to use materials other thraated wood, and will thereby divert business
away from plaintiffs and in favor of their ogetitors. The Court grefore concludes that
plaintiffs’ alleged economic injury — lost salescompetitors who market materials other than
treated wood — is plainly traceable to the appt of the Regional @ditions and SLOPES IV
procedures and would be redressed by agdliom this Court invalidating those actions.

The cases on which defendants rely doraquire a different@nclusion. Defendants
cite Grocery Manufacturers Ass’n v. EPB93 F.3d 169 (D.C. Cir. 2012), to support their
contention that standing cannot be premised omi@guesulting from the business decisions of
third parties. $eeMot.at 15.) In that case, however, thesiness decision in question was made
voluntarily by the plaintiffs themselves. The EBpproved a new type of fuel, and the plaintiff
petroleum trade associations of@d they would be forced toast offering that product and
would suffer injuries in the form of the costgddiabilities associated with introducing a new
product. 693 F.3d at 176-77. As the Court ppgals pointed out, the allenged agency action
in that case

[did] not force, require, or eveancouragefuel manufacturers or any related

entity to introduce the new fuel; it simplyrpat[ted] them to do so . ... In short,

the only real effect of EPA’s [rule] is forovide fuel manwdcturers the option to
introduce a new fuel, E15. To thetemt the petroleum group’s members

10



implement that option voluntarily, any impthey incur as a result is a “self-
inflicted harm” not fairly traceabl® the challenged government conduct.

Id. at 177 (emphasis added). UnlikeGnocery Manufacturersthe harm to plaintiffs here does
not flow from their own “volurdary” strategic busirss decisions, but from the natural and
probable consequences the challenged agen©nadiave on the strategic business decisions
made by plaintiffs’ customers.SéeCompl.  32.)

The other cases defendants rely on ardagilpndistinguishable, as the connection
between the agency action and the alleged injutlgase cases was far more speculative than it
is here. INNational Wrestling Coaches Assy. Department of Educatip866 F.3d 930 (D.C.
Cir. 2004), the plaintiffs challenged the governmeinttsrpretation of TitldX and alleged that
schools would choose to comply with thewtest not by offering increased athletic
opportunities to female students, but bgueing opportunities for male studentd. at 937-38.
The Court of Appeals found that the allegedipnjwas neither traceable to the challenged
agency action nor would it necessaredressable by the Courgee idat 943-44. The Court
noted,inter alia, that Title IX and earlier regulationsowld have remained in place even if the
newly-articulated test were inM@dated, and the schools would te#are still have been required
to take gender equity into accownten designing their athleticqggrams. Thus, plaintiffs could
not show that “a favorable rulingowld alter the schools’ conductld. at 944. Similarly, in
Simon v. Eastern Kentucky Welfare Rights 0486 U.S. 26 (1976), theghtiffs challenged an
IRS ruling that allowed favorablax treatment to hospitals that offered only emergency-room
services to indigent patientSee idat 28. Their alleged injury was based on their belief that the
ruling made hospitals less likely to offer any additional services for indigent patienas.42.
However, the Supreme Court ruled that it wgseilative whether the sieed exercise of the

court’s remedial powers . . . wouldsult in the availability to [thplaintiffs] of such services”

11



and noted that it was “just as plausible thattitbgpitals . . . would eléto forego favorable tax
treatment” to avoid having to rendadditional indigent servicedd. at 43.

This case involves far more than the “damed speculation” underlying the claims of
injury in National WrestlingandSimon As discussed above, the Court of Appeals has already
acknowledged the determinative effect of C\Wérmitting regulations on consumers’ decision-
making. See Home Builderg17 F.3d at 1280. Moreover, plaifs expressly allege a causal
link between the challenged goverent action and their alleged harm. For example, plaintiffs
allege that one company-plaintiff was advisedh®/ Forest Service, one of its customers, “that
[the Forest Service is] no longer allowedstecify treated wood itheir outdoor structures”
precisely because of the need to obtain arviddalized CWA permit. (Compl. 17.) The
company-plaintiffs also identify a host of othestances in which their customers informed
them that they were “unable to use treated woat over water due to the exclusion of these
products from the [section 404] Cle®ater Act general permits.”’E(g, id.  6.) Plaintiffs’
allegations are sufficient for the Court to cluge that, in the absence of the challenged
Regional Conditions and SLOPES |V proceduresingiffs’ customers would be more likely to

use the treated wood products supplie manufactured by plaintiffs.

% The Court rejects defendants’ argument that plaintiffs lack standing because “it is just as
plausible that even without the treated wooalsions in the Regional Conditions and SLOPES IV
procedures, the Corps may require use of an individual permit for projects using pressure-treated wood.”
(Mot. at 18.) Itis true that district-level Corpsgineers have the discretion to “suspend, modify, or
revoke authorizations under a [nationevigermit],” 33 C.F.R. 88 330.1(dee also id§ 330.5, and thus
could require individual section 4@&rmits for projects using treated wood even if a nationwide permit
otherwise covered those projects. However, tt@Corps has an alternative process by whicbutd
require individual, rather than nationwideyimés for treated-wood projects does not undermine
plaintiffs’ Article 1l standing to challenge thectual agency actionsken. Cf. Mendoza2014 WL
2619844, at * 6 (“Plaintiffs asserting a procedurght$ challenge need not show the agency action
would have been different hadcbiéen consummated in a procedlyraalid manner — the courts will
assume this portion of the causal linkBgnnett v. Donovary03 F.3d 582, 590 (D.C. Cir. 2013) (“HUD
is the government actor alleged to have caappellants’ injury, and HUD is the actor tlain provide
relief—that arrangement is sufficieto establish that relief is likely” even if “perhaps [HUD] would
decide no such relief was appropriate” (emphasis added)). To hold otherwise would place plaintiffs in a

12



Thus, the Court concludes that plaintiffs’ complaint adequately establishes the Article 111
standing of the company-plaintiffs — Permap@stxter, Conrad, and Vg&ern Wood Structures —
for all claims in the complaint. Becaus®s$e parties have standing, the controversy is
justiciable and the Court need not inquire itite standing of the assatonal plaintiffs who
raise the same claim&ee Mountain States Legal Four@R F.3d at 1232.

I. ‘PRUDENTIAL STANDING”

Defendants also move to dismiss certaiplafntiffs’ claims for lack of “prudential
standing” pursuant to the “zone ofenests” test first formulated lissociation of Data
Processing Service Organizations, Inc. v. CaB84y U.S. 150 (1970).SeeMot. at 26.) The
Supreme Court recently clarifiedat “prudential standing ismisnomer’ as applied to the
zone-of-interests analysis’exmark Int’l, Inc. v. Static Control Components, JaeU.S. ---,

134 S. Ct. 1377, 1387 (2014) (quotiAgs’n of Battery Recyclers, Inc. v. EF/AG F.3d 667,
675-76 (2013) (Silbernm J., concurring)).

Nomenclature aside, the question remains the same: whether plaintiffs interests are
“arguably within the zone of interests to befacted or regulated by tséatute[s]™” they claim
were violated.Match-E-Be-Nash-She-Wish BandRafttawatomi Indians v. Patchak U.S. ---,
132 S. Ct. 2199, 2210 (2012) (quotibgta Processing397 U.S. at 153). And the Court’s task
remains the same: to “apply traditional principles of statutory interpretation” to determine
“whether [plaintiffs] ha[ve] a cause of action under the statute[sgXmark 134 S.Ct. at 1387-
88. “Although the zone-of-interests test fiot meant to be especially demandingyhite
Stallion Energy Ctr., LLC v. ERA48 F.3d 1222, 1256 (D.C. Cir. 2014) (quottigrke v. Sec.

Indus. Ass’n479 U.S. 388, 399 (1987)), “the breadth of tone of interestgaries according to

jurisdictional Catch-22: unable to challenge an agency action for lack of standing due to an alternative,
yet hypothetical, agency action thaeif is unchallengeablen ripeness grounds.

13



the provisions of law at issue.Texmark 134 S.Ct. at 1388 (quotirBennett 520 U.S. at 163).
If plaintiffs’ interests do not fall within that zorg# interests, their clea will be dismissed with
prejudice. See idat 1387 n.4.

A. Clean Water Act

Plaintiffs’ first three claims allege thatelCorps violated sevdraspects of the APA’s
procedural notice-and-comment requirements whesmng the challenged Regional Conditions.
(Compl. 111 34-45 (citing 5 U.S.C.3%3(b)-(d)).) In Claims 4, 7, arg] plaintiffs allege that the
Corps’ actions pursuant to t@WVA and its regulations werelatrary and capricious under the
APA. (Id. 11 46-50, 60-74 (citing 5 U.S.C. § 706).)

Section 702 of the APA requires that a conm@at be “adversely affected or aggrieved
... within the meaning of a relevant statut®.U.S.C. § 702. This requirement has been
interpreted to mean that the interest a pldiaserts must “arguably” be within the “zone of
interests” that is intended to be protectedegulated by the statute on which the claim is based.
Data Processing397 U.S. at 153ccordScheduled Airlines Traffic Offices, Inc. v. Dep'’t of
Def, 87 F.3d 1356, 1359 (D.C. Cir. 1996). The ®uape Court has described the zone of
interest test under the APA as “generouSlarke 479 U.S. at 400 n.16. It does “not require
any ‘indication of congressionplrpose to benefit the would-pé&intiff” and has always
“conspicuously included the wordrgguably’ . . . to indicate thdahe benefit of any doubt goes to
the plaintiff.” Patchak 132 S. Ct. at 2210 (quotirigjarke, 479 U.S. at 399-400). “The test

forecloses suit only when a plaififis ‘interests are so marginalhglated to or inconsistent with

* This Circuit historically treated prudeéal standing as a “jurisdictional concepSee, e.g.
Grocery Mfrs. Ass’n693 F.3d at 17%teffan v. Perry4l F.3d 677, 697 (D.C. Cir. 1994). The Supreme
Court recently abrogated that Circuit precedent by clarifying that the zone of interest inquiry “does not
implicate subject matter jurisdictionSee Lexmarki34 S. Ct. at 1387 n.4 (favorably citi@gocery
Mfrs. Ass’n 693 F.3d at 183-85 (Kavauagh, J., dissenting)).
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the purposes implicit in the statute that it cameasonably be assumed that Congress intended
to permit the suit.”” Id. (quotingClarke, 479 U.S. at 399-400).

Thus, the Court must delinedtees zone of interests peatted by the CWA to determine
whether plaintiffs have a cause of action fopitscedural and substargilaims regarding the
Regional Conditions. Because the CWA contains a dewitteclaration of goals and policies,
the zone of interests protectieyl the Act “requires no guessworkSee Lexmarki34 S. Ct. at
1389. In short, the “objéiwe of th[e Act] is to restoreral maintain the chemical, physical, and
biological integrity of the Nation’s waters,” 3BS.C. § 1251(a), including “water quality which
provides for the protection and propagatidriish, shellfish, and wildlife.”ld. 8 1251(a)(2)see
alsoPUD No. 1 of Jefferson Cnty. Wash. Dep’t of Ecolog$11 U.S. 700, 704 (1994). “This
objective incorporated a broad, systemic vadwthe goal of maintaining and improving water
guality: as the House Report on the legislationitptthe word ‘integrity’ . . . refers to a
condition in which the natural structure d@uadction of ecosysteniare] maintained.” United
States v. Riverside Bayview Homes,,1d4 U.S. 121, 132 (1985) (quoting H.REFRNo. 92-

911, at 76 (1972).

® Contrary to the Court’s suggestionWestern Wood 925 F. Supp. 2d at 74 n.2, whether
plaintiffs have a cause of action for defendaati®ged violations of the APA’s notice-and-comment
rulemaking procedures depends on whether plaintiffstests fall within those protected or regulated by
the CWA. For in this Circuit a cause of action “to aspescedural protections is . . . derivative; a party
within the zone of interests of any substantive authority generally will be within the zone of interests of
any procedural requirement governing exercise of ththbaity, at least if the procedure is intended to
enhance the quality of the substantive decisidnt’l Bhd. of Teamsters v. Pena7 F.3d 1478, 1484
(D.C. Cir. 1994)see also Mendoz2014 WL 2619844, at * 9 (“Afiough the plaintiffs here assert a
cause of action under the APA['s notice and commaleimaking provision], in considering whether
plaintiffs are authorized to sue under that law @aaklto whether they fall within the zone of interests
sought to be protected by the substantive statusupaot to which the Department of Labor acted: the
[Immigration and Nationality Act].”).

® Plaintiffs incorrectly suggest that a statsté&verall purpose” is irrelent to the zone of
interest analysis. (See Opp’n at 33-34.) It is trae ‘thv]hether a plaintiff's interest is ‘arguably . . .
protected . . . by the statute’ within the meaninthefzone-of-interests test is to be determined not by
reference to the overall purpose of the Act in questian but by reference to the particular provision of
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Consistent with this objectiy “[tjhe permit program established under Section 404 . . .
was intended to control the degatidn of aquatic resources thiasults from any replacement of
water with fill material, as well as the degradatibat results from theéischarge of dredged or
fill material which contains toxic substance®ayou des Familles Dev. Corp. v. U.S. Corps of
Eng'rs, 541 F. Supp. 1025, 1036 (E.D. La. 1982) (citin®&S> No. 95-370, at 74-75 (1977)).
The Corps has discretion under section 404(e) to issue nationwide permits “for any category of
activities involving discharges oretiged or fill material,” but only iit first determines that “the
activities in such category are similar in natwel cause only minimal adverse environmental
effects when performed separately, and will hanly minimal cumulative adverse effect on the
environment.” 33 U.S.C. § 1344(e).

Although the issuance of nationwide pernfigss significant economic implications,
section 404(e) is not, as pléffs argue, “principally focused on reducing the economic impacts
of clean water regulation.” (Opp’n at 35.) PIldist position confuses the incidental benefits of
section 404(e) with its actual puose: to (no less than aather CWA provision) protect the
integrity of the waters of the United States.aflthe CWA begins with prohibition against “the
discharge of any pollutant by any person,” 33 U.S.C. § 1311(a), and proceedsitzertain
discharges neither negates the regime’s enmemntal imperative nor supplants it with an
economic one. This conclusion is only furthederscored by the fatttat section 404(ejoes
not enumerate compliance costs (or, indeed, afsagy kind) as a factor for the Corps to

consider when determining whether to, insitde discretion, issuerationwide permit.See

law upon which the plaintiff relies.Bennett 520 U.S. at 175-76. Howev@&ennetidoes not suggest
that courts should construe the interests of a pdatistatutory provision without consideration of the
broader goals of the entire statute. Indeed, imdst recent prudential standing opinion, the Supreme
Court considered the purposes of the Lanham Act asoéevto delineate the zone of interests protected
section 1125(a) of that Acl.exmark 134 S. Ct. at 138%ee alsdVlendoza 2014 WL 2619844, at *9-10
(considering both the language of the specific miown and the overall purposes of the Immigration and
Nationality Act when delineating the zone of interests).
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Town of Stratford v. Fed. Aviation Admi@85 F.3d 84, 89 (D.C. Cir. 2002) (regulations and
discretionary agency practice of considemagnomic effects of agency action cannot “extend
prudential standing beyond” that@gyent from the statute). The extent section 404(e) is
meant to protect the economiderests of regulated partié,simply does not do so in a manner
divorced from the statute’sipcipal environmental purpose.

With this understanding of tHéWA, the Court turns to whieer the interests plaintiffs
assert are “arguably” within the zone of intesagtgulated or protectday section 404(e). As
plead, plaintiffs’ interests are purely economife¢, e.g.Compl. T 4 (challenged actions have
“caused financial loss”)d. § 6 (complaining of “lost business” for its members).) Of course,
plaintiffs need not be “pure of heart” (Opp’n 34) in their desire to enforce the CWA. The
D.C. Circuit has made clear that “a party naetishare Congress’ motives in enacting a statute
to be a suitable challenger to enforceltgneywel] 374 F.3d at 1370, arffp]arties motivated
by purely commercial interestsutinely satisfy the zonef interests test.’/Amgen, Inc. v. Smith
357 F.3d 103, 109 (D.C. Cir. 2004). However, thithescase only when the parties’ economic
interests “in practice can b&pected to police the interests that the statute protebteva
Pharm. Corp. v. ShalaJdl40 F.3d 1060, 1075 (D.C. Cir. 1998).atet differently, the question
is whether plaintiffs’ interests are “sufficientlpregruent with those of the intended beneficiaries
[of the statute] that the litigants are not morelijkto frustrate than tturther . . . statutory
objectives.” Scheduled Airlines87 F.3d at 1359 (internal quotation marks omittedg also
Amgen 357 F.3d at 109 (“Congruence of interests,emathan identity of interests, is the
benchmark; the zone of interedst serves to exclude only tleggarties whose interests are not

consistent with the purposestbk statute in question.” (ertnal quotation méts omitted)).

" There is no basis on which to conclude #ettion 404(e) is meant to protect the economic
interests ofon-regulatedoarties.
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As the Court concluded above, plaintiffso@omic interests as naegulated parties are
not protected by CWA § 404(e). As to whetptintiffs’ economic inteests are sufficiently
congruent to the environmental interests pitet@by section 404(e), ti&ourt is guided by the
D.C. Circuit’s recent opinion ilivhite Stalliorf In that case, the D.C. Circuit reaffirmed its
decades-old line of cases holdihgt economically motivated, non-regulated parties fall outside
of the zones of interests ehvironmental statutes. 7&83d at 1256-58. Applying that
established law, the Court Appeals held that Julander, aitand-gas production company,
could not challenge the EPA’'&dsion not to adoptstter air emission andards that would
have required electric utility steam generating units to “fuel switch[]” from coal to natural gas.
Id. The Court so held even though Julansi@onomic interest in fuel switchinige(, higher
demand for its natural gas products) dovetaNét the Clean Air Act’s pollution prevention
purposes.ld. at 1257.

White Stalliorrelied on several earlier cases ttuaeclosed non-regulated parties from
challenging the EPA’s alleged undagutation of their competitorsSee Ass’n of Battery
Recyclers, Inc. v. ERA16 F.3d 667, 674 (D.C. Cir. 2013) (Clean Air A@gment Kiln
Recycling Coalition v. EPA55 F.3d 855, 870-71 (D.C. Cir. 2001) (Clean Air Aetyzardous
Waste Treatment Council v. ERMWTC 1I), 861 F.2d 277, 285 (D.C. Cir. 1988) (Resource
Conservation and Recovery Acsge alsdHazardous Waste Treaémt Council v. Thomas
(HWTC I\), 885 F.2d 918, 924 (D.C. Cir. 1989) (Resmu€onservation and Recovery Act).
Those cases recognized that although a third gartérest in “increasing the regulatory burden

on its competitors” may fortuitously coincidettvia statute’s environmental protection goals,

8 The D.C. Circuit issued its opinion White Stallionafter the parties had fully briefed
defendants’ motion to dismiss. On May 7, 20th4, Court requested supplemental briefing from the
parties regarding whether “this action is distinguishable #Wdnite Stallionand the cases on which it
relied.” (Order, May 7, 2014 [Dkt. No. 24].)
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such a congruence of interests is oftenm@wginal to establish prudential standir@ement

Kiln, 255 F.3d at 871gccord Ass’'n of Battery Recyclei&l6 F.3d at 674. As the D.C. Circuit

explained ilHWTC IV
[Plaintiffs’] immediate interest is in more stringent treatment standards, on the
theory that such standards will result timeir selling more treatment services,
which will, in turn, generate more earnings. But there is not the slightest reason
to think that treatment firms’ interest in getting more revenue by increasing the
demand for their particular treatmeservices will serve RCRA’s purpose of
protecting health and the environmeriEvery merchant wants to maximize its
earnings, and any merchant will, to the¢es practicable, steer its customers to
those of its goods or services that geteethe greatest profit margins. Thus, we
would expect the treatment firms, liley other merchant, to pursue regulation

that encourages the alternatives with gheatest profit potentiat the expense of
others (say, recycling or incineraii) that might be less profitable.

885 F.2d at 924-25. Rather than acting as “blétadvocates of the environmental interests
underlying the statute,” the Cddeared that non-regulatedapitiffs would “distort the
regulatory process. HWTC I, 861 F.2d at 285.

This action poses a similar threat of regubatdistortion. The company-plaintiffs allege
that they will lose money because “no ecorgatty-rational builder willseek to use treated
wood on a project when the alternatives caerployed so much faster and cheaper” (Compl. |
32), and they bemoan the regulatory irregulgrigsent when treated wood projects are subject
to nationwide permitting in some statesy, Washington) but not othersg., Oregon and
Alaska). E.g.id. 1 67.) However, at no poimt their complaint do plairffs allege that treated
wood is equally or less environmentally harhthan the alternativproducts their customers
will now use.

To be sure, the Court recognizes — as plairgiftgie — that this casesomewhat distinct
from White Stallionand its supportig authorities. $eePlIs.” Suppl. Br., May 28, 2014 [Dkt. No.
26] at 3-4.) For one, it conceradlifferent statute. The Counipwever, perceives no persuasive

basis — statutory or otherwise — upon whiah tsasoning first applied to the Resource
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Conservation and Recovery AEWTC II, 861 F.2d at 283, and then imported into the Clean Air
Act, Cement Kiln 255 F.3d at 871, is not equally applicataghe CWA, and section 404(e) in
particular.

The more important distinction might seenbtthat plaintiffs do not seek stricter
regulations for their regulated competitors, bkskess onerous regulations for their regulated
customers. §eePls.’ Suppl. Br. at 4.) The Court agressh the government, however, that this
is a “distinction wihout a difference”geeUnited States’ Suppl. Br., June 12, 2014 [Dkt. No. 28]
at 6) that does not cut ingihtiffs’ favor. Indeed, in thabove-cited cases the plaintiffs’
economic interests at least aligned, howeveauiftously, with the environmental purposes
animating the statutesSee, e.gHWTCII, 861 F.2d at 282 (“In essence they suggest that
tightening of environmental standards will generally foster not only a cleaner environment but
also the member companies’ profits, as it wilbaxd the market for their services.”). Here,
there is no such congruence: plaintiffs’ econoimierests are purely deregulatory and in tension
with section 404(e)’s environmental purpos@ébe Court therefore concludes that plaintiffs’
interests are not “argubf within the zone of interestgrotected by CWA § 404(e) and that
allowing plaintiffs to proceed would “more likelyustrate than further” the statute’s objectives.

See Scheduled Airline87 F.3d at 1359 (interngliotation marks omitted).

° The Court’s conclusion is consistent with the twut-of-Circuit district court opinions to have
considered whether a non-regulated plaintiff's pueglgnomic interests are “arguably” congruent with
the interests protected by CWA 8§ 404.Blorough of Carlstadt v. U.S. Army Corps of Engingtits
court held that a Carlstadt lacked prudential stagtth challenge the Corps’ issuance of a section 404
permit because its interest “ha[d] nothing to do witlewat all, but rather concern[ed] only [its] interest
in protecting its finances” by preventing commelrdiavelopment in a neighboring municipality. 2006
WL 305314, at *8 (D.N.J. Feb. 8, 2006). In contrastational Mitigation Banking Ass’n v. U.S. Army
Corps of Engineerghe court concluded that “[t]he economic interests of mitigation banks” — companies
who preserve or construct wetlands to offsetftting of wetlands pursuant to section 404 permits
elsewhere — “are very closely aligned with [the C\8]/Adbjective, and are therefore at least ‘arguably’
within the zone of interests to be protected by the CWA.” 2007 WL 495245, at *16 (N.D. Ill. Feb. 14,
2007). Plaintiffs’ interests here are much moneilgir to Calrstadt’s than the mitigation banks’.
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In a last-ditch effort to save their CWA claipnpdaintiffs aver that they have third-party
prudential standing to assert thghts of their customers. (Opp’n at 36-37; PIs.” Suppl. Br. at 4-
5.) However, plaintiffs fail to alleg@ their complaintthat they are sng on behalf of their
customers. And, even if properly pleaded, iiéfs claim would fail. “A plaintiff must
ordinarily ‘assert his own legal interestather than those of third parties Rumber v. Dist. of
Columbig 595 F.3d 1298, 1301 (D.C. Cir. 2010) (quotialgdstone Realtors v. Vill. of
Bellwood 441 U.S. 91, 100 (1979)). “Mere congruence of intergsbetween plaintiffs and
their regulated customers “does not suffice” to remd@ntiffs the proper parties to vindicate the
rights of their customersSee Goodman v. FC@82 F.3d 987, 992 (D.C. Cir. 1999). For a
“plaintiff may assert the rights @f third party only when thers ‘some hindrance to the third
party’s ability to protect Isi or her own interests.’Td. (quotingPowers v. Ohio499 U.S. 400,

411 (1991)). Plaintiffs have pvided no reason for the Courtdonclude that their customers
are unable to personglassert their rights

B. Regulatory Flexibility Act

Plaintiffs’ claims 6 and 11 allege that ther@®violated the mandatory procedures of the
RFA when adopting the Regional Conditionsl &L.OPES IV procedures, respectivelaeé
Compl. 11 56-59, 87-89.) Specifically, plaintiffs challenge the Corps’ failure to prepare a final
regulatory flexibility analysis under 5 U.S.C. 86Rithout certifying thaho such analysis was

necessary, as required by 5 U.S.C. § 60&.) (

01N this regard, plaintiffs’ reliance dPAIC Securities, Inc. v. United Statg$8 F.2d 352 (D.C.
Cir. 1985), andNational Cottonseed Products Ass’n v. Brad8R5 F.2d 482, 490 (D.C. Cir. 1987), is
misplaced. Although this Circuit continues to use‘tiwo sides of the coindnalogy from those cases to
describe certain vendor-vendee congruence of intesest£ thyl Corp. v. ERA06 F.3d 1144, 1148
(D.C. Cir. 2002), the Supreme CourtRowersabrogated those cases to the extent that they found third-
party standing based solely on the vendor-vendegamghip without an inquiry into the impediment to
third-party suit. See Powers499 U.S. at 411see also Am. Immigration Lawyers Ass’n v. Ré8® F.3d
1352, 1362 n.15 (D.C. Cir. 2000) (noting that when tiRoWerstest’ is applied, all three requirements
must be met”).
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The RFA makes explicit, under section 611,zbee of interests it protects and the
causes of action it provide§ees U.S.C. §8 611(c) (“Compliance or noncompliance by an
agency with the provisions of this chapter shallsubject to judicial keew only in accordance
with this section.”). Judicialkeview of an agency’s compliance or noncompliance with sections
604 and 605 is available only for “a small entity tisehdversely affected or aggrieved by final
agency action.” 5 U.S.C. § 611(a). This @Qitdas clarified thathe RFA only requires an
agency to consider the economic impact of@psed regulation on “regulated small entities.”
Mid-Tex Elec. Co-op., Inc. v. FERT73 F.2d 327, 342 (D.C. Cir. 1985). That includes only
“small entitieswhich will be subject to the proposed regulatierthat is, those “small entities
to which the proposed rule will appty Cement Kiln 255 F.3d at 869 (quotingid-Tex 773
F.2d at 342).

The company-plaintiffs havaleged that they are smalltéies as defined by the RFA.
(Compl. 11 4, 6-7, 10.) However, as noted abtwe company-plaintiffs are not directly
regulated by the Regional Conditions or the SLOPES IV procedures. Because none of the
plaintiffs are “subject to #requirements of the” Regidr@onditions or SLOPES IV
procedures, their interests do fait within the zone of interestprotected by the RFA and thus
they lack prudential standirig bring their RFA claimsSee Mid-Tex773 F.3d at 342.

C. Endangered Species Act

Defendants rightly do not questi plaintiffs’ prudetial standing or cause of action for its
claims (5, 9, and 10) brought pursuant to th&BSitizen suit provision, 16 U.S.C. § 1540(Q).
See Bennetb20 U.S. at 176 (economic interests fall witthe zone of interests protected by the
ESA). SeeMot. at 26 n.7.) Plaintiffs’ ESA claimaccordingly survive defendants’ motion to

dismiss.
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CONCLUSION

Although plaintiffs’ complaint is sufficient atithstage to establishrticle 11l standing,

plaintiffs lack prudential sinding for their APA-based claims under the CWA and their RFA

claims. For the foregoing reasons, it is her@RDERED that

1.

2.

Plaintiffs’ motion for leave toilie a surreply [Dkt. No. 22] iISRANTED;
Defendants’ motion to dmiss [Dkt. No. 18] iSRANTED IN PART ;

Plaintiffs’ claims under the Administiige Procedure and Clean Water Acts
(Claims 1, 2, 3, 4, 7, and 8) and underR®wsgulatory Flexibility Act (Claims 6

and 11) ar®ISMISSED WITH PREJUDICE for failure to state a claim;
Plaintiffs’ only remaining claims are those alleged underAtiministrative
Procedure and Endangered Spegiets (Claims 5, 9, and 10); and

The patrties are to file bjuly 28, 2014, a joint proposed scheduling order for the
defendants’ filing of an administrativeaord and the parties’ summary judgment

briefing as to the remaining claims.

/sl
ELLEN SEGALHUVELLE
United States District Judge

Date: July 7, 2014
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