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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ABINGTON MEMORIAL HOSPITAL,
et al,

Plaintiffs,
V. Civil Action No.13-cv-1765(KBJ)
SYLVIA MATHEWS BURWELL, in her
official capacity asSecretary of the

United States Department of Health
and Human Services

Defendant.
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MEMORANDUM OPINION

With its enactment ofhe Medicare Acin 1965,Congress created a complex
nationalsystem thatnsureshealthcare services fahe elderlyandthedisabled The
Secretary of the Department of Health and Human Services (“HHS”) adensike
Medicare progranthrough theCenters for Medicar& MedicaidServices (“CMS”) see
42 U.S.C.88 1395ff(a)(1), 1395hh(a)(1)andCMS employsthe Prospective Payment
System (“PPS”}o reimburse hospitalkr theinpatient medical servicafatthey
provide to Medicardeneficiariessee id.§8 1395ww(d);Anna Jacques Hosp. v.
Burwell, 797 F.3d 1155, 1897-58 (D.C. Cir. 2015)Cape Cod Hosp. v. Sebeliud30
F.3d 203, 205 (D.C. Cir. 2011)PPS reimbursements are pegged to a complicated
formulathatrequires the Secretary to account for a hospitabges and wageelatal

costs such assalaries, health insurance, and pension plans. Morgbeeausesuch
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wagerelated costs can vary across geographic areas, Congress has required the
Secretary to adjust PRfayments regionally based on a wage inttetthe agency
calculdes annuallyusingdata that regional hospitals reportH#lS andits agents. The
direct relationship between the wage index and PPS reimbursement pawiftents
spawndlitigation regarding howthe indexis calculatedthe instant matters one such
caz. Plaintiffs area large group ofnpatienthospitalsthat believe thé®PS payments
that HHS made to thenvere impropemprimarily due tocertainallegedly inappropriate
changes that the Secretary made that affecteevigeindex calculation beginning in
2005.

Plaintiffs’ primary bone of contention is with final rulethatHHS proposed in
May of 2005 and promulgated in August 2005 SeeMedicare Program; Changes to
the Hospital Inpatient Prospective Payment Systems and Fiscal Year 2006(fRates
“2005 Final Rule”), 70 Fed. Reg. &778, 47278 (Aug. 12, 2005). The 2005 Final Rule
alteredhow certain laborelated datas tobe reported and calculated fire purpose of
creating the wage indexAccording to Plaintiffs, the proposal for this rule picbed
insufficient notice of the changed methodologye change itself was insufficiently
explained and inherently contrary to the Medicare statndthe 2005 Final Rile
ultimately resulted in the agency’s creation of defectegionalwage indices beause
the HHS agents thatollect andevaluat the wage dataospitals submiappliedthe
Secretary’s policiegrratically. Plaintiffsalsochallengethe Secretary’s decision to
change certain wageelated nomenclature in an important Medicare handbo®&008
theyarguethat HHS failed to employequired noticeandcomment procedureshen it

issued “Transmittal 436"tlle memorandum thatffectuatel the handboolchanges.



Plaintiffs furtherallege thatHHS ultimately applied bothhe 2005 Final Rule anthe
Medicarehandbook changes an impermissiblyetroactivemanner because the
agencyapplied tlose newpolicieswhen it evaluateadertain datahat Plaintiffshad
submittedlong beforetherule and handbookhanges became operative

Before this Courtt present are the partiesrossmotions for summary
judgment. (SeePls.! Mot. for Summ. J(*Pls.” Mot.”), ECF No. 14; Defs CrossMot.
for Summ. J. & Opjn to PIs. Mot. for Summ. J. (“Defs Mem.”), ECF No. 16.)On
September 30, 2016, this Court issued an Order in whiDiENIED Plaintiffs’
summary judgmenmotionand GRANTED the Secretary’s crossotion. (SeeOrder,
ECF No. 25.) This Memorandum Opinion explains the reasons for that order. In short,
andas explained fully belowthis Courtrejeds Plaintiffs’ myriad assertiongegarding
the agency’s alleged production @é¢ficientregionalwage indicesafter the Secretary’s
rule changen 2005, and ialsoconcludes thathe application of thevageindices that
the agency used to generate PldistiPPS paymentbetween 2007 and 201id not

have anmpermissibly retroactive effect

BACKGROUND

A. Medicare Payments, ThePPS Scheme, And The Manner In Which
HHS Creates And UsedRegional Wage Indices

1. MedicarePayments For InpatierdospitalCareAre Based OrfFixed
Rates That Are Set Prospectively And Adjusted For Regional
Variations In LabotRelated Costs

The rise ofthe PPS reimbursemerstystem, which ishe federal government’s
current scheméor paying hospitals for inpatient services rendeted/edicare
beneficiarieshas been weldlocumented.Seg e.g, Anna Jacqueslosp, 797 F.3dat

1158-59; Cape Cod Hosp630 F.3dat 205; Clarian Health West, LLC v. BurwelNo.



14-339, 2016 WL 4506969, at *2 (D.D.C. Aug. 26, 2016é).short,until 1983,
reimbursements$or inpatientmedical cardor Medicare beneficiariesho required at
least aone-night stayin the hospital’'were based on theeasonable cost®f [the]
inpatient servicesactuallyprovided so long as those costs fell within certaiimits.
Methodist Hospof Sacramento v. Shalgl88 F.3d 1225, 1227 (D.C. Cir. 1994) (citing
42 U.S.C. 81395f(b); see alsa42 U.S.C. 81395ww(d)(1)(B) (defining class of covered
hospitals);Anna Jaques Hosp. v. Sebeli®83 F.3d 1, 2 (D.C. Cir. 2009)This meant
thathospitals had littleex anteincentiveto keep costs low, and th&tedicare costs
escalated as hospital costs increas8deMethodist Hosp.38 F.3d at 1227 But
Congressoverhauled theostbasedsystemfor inpatient hospital carin 1983; the new
reimbursemenschemethat Congress adopteethe PPS—is a system thatrelies on
prospectively fixed rates for each category of treatment meade Id. (citing Social
Security Amendments of 1983, Pub. L. No—2&, 8601, 97 Stat. 65, 14@1983)). The
PPSsystem “improve|s] efficiency and reduce[s] operating costs” bechospitalsare
given advance noticef the pre-establishedates at which inpatient servicesll be
reimbursedand ae ultimately reimbursed at thopee-set rates, irrespéwve of the costs
the hospitakctually incus. 1d.; see alscAnna Jacquesiosp, 797 F.3d at 11558
(citing 42 U.S.C. 8§ 1395ww(d))

Notably, he prospectiviy setratesthathospitals are paid undéne PPS scheme
“are tied to the national average tad treating a patient in a particular ‘diagnosis
related group(DRG).” Southeast Ala. Med. Ctr. v. Sebeli®§2 F.3d 912, 914 (D.C.

Cir. 2009) (quoting 42 U.S.C. 8395ww(d))! The national average cosf treating

! DRGsreflect the disparate resources required to tvaatousillnesses;‘[tlhe more complicated and
costlier the treatment is, the greater the weight assigned to thadcydartDRGwill be.” Cty. ofLos



patients in a given DRG is‘astandardized amoutjf]” Cape Cod Hosp.630 F.3d at
205; lhowever,Congress has recognized thhé costs of treating patientanvary
regionallybased on the relative costs of labor in various parts of the cqletiithe
Medicare statuteequiresHHS to adjust PPS payments to smooth out regional
differences related to such costee42 U.S.C. § 1395ww(d)(3)(E)(istating that'the
Secretaryshall adjust the proportion, (as estimated by the Secretary from timedd tim
of hospitals’ costs which are attributalio wages and wagelated costspf the DRG
prospective payment rates . for area differences in hospital wage levglsin fact, a
“significant component” of the PPS payment that a qualifying inpatient hdspita
receivesfor treating Medicare bendfiariesrelates to “wages and wagelated
costs[,]’”” Anna Jaques Hosp583 F.3d at 2 (quoting 42 U.S.C. 8§ 1395ww(d)(3)(E)(i))
—which arecollectivelyreferred to as hospital’s “laboirelated share,Southeast Ala.
Med. Ctr, 572 F.3d at 91415—and therefore the prospective paymergmouns that
HHS paysto hospitas thatprovide inpatientreatment forsimilar Medicare
beneficiariescan vay significantlyby region The instantcaseconcernghe
mechanisnby which the Secretargalculateshelabor-related variable that appliesto
the national average costhenthereimbursemenamount due to a particular hospital
determined.

2. HHS Creates And Applies Regional Wage IndidesEnsure Equitable
Nationwide PPS Payments

Per theMedicare statutethe requiredabor-relatedadjustment to th@ational

average cosof treating a patient in a particular DRfust bemade“by [employing]a

Angelesv. Shalala 192 F.3d 1005, 1008 (D.C. Cir. 199%ge also Cape Cod Hos®30 F.3d at 205
06.



factor (established by the Secretary) reflecting the relative hospageé level in the
geographic area of the hassd compared to the national average hospital wage level
42 U.S.C. 8§ 1395ww(d)(3)(E)(i)*HHS has traitionally referred to . . . [tis] ‘factor

... as the ‘wage indeX Southeast Ala. Med. C{r572 F.3d at 91415. It is critically
important tounderstand the symbiotic relationship that exists between hospitals and
HHS with respecto the creation and application tfferegional wagendices generally
speaking HHS createsherequiredregionalindicesbased orwagerelateddata that the
agencygleans fromcostreportsthathospitals submit when they seek Medicare
reimbursements, antthen, oncdhe indicesarecreated(which can take years, as
explainedbelow), HHS appliestheregionalwage indicedo the cost reports that
hospitals submit regding their expenses in order t@termine the particular
prospective amounts thate paid to individual hospitals for tledigible services they
provide in a given fiscal yearOf course, as with many complex systems, the devil is in
the details, whicha&n be describedenerallyas follows.

a. How The Wage Indices Are Created

By statute, the Secretadevelopsnewwage indicesannuallyand by regior‘on
the basis of a survey. . of the wages and wagelated costs of subsection (d) hospitals
in the UnitedStates” 42 U.S.C. 81395ww(d)(3)(E)(); see alscAnna Jacquesiosp,
797 F.3d at 1158. The surveyreflectswageinformationthat is derivedrom the cost
reports that hospitalsubmitevery yearo “Medicare administrative contractérs
("MACs”), which areprivate entitieghat are also known as “intermediaries” ahdt

act as the Secretary’s agents tbe purposeof calculating PPS payment See

2“Hospitals that participate in the PPS are called ‘subsectiohddpitals[.]” Anna Jaque$iosp, 583
F.3d at 2 (citation omitted).



PalisadesGen. Hosp. Inc. v. Leavjtd26 F.3d400, 401(D.C. Cir. 2005). For the
purpose of the creatioof thewageindices therelevantinformation dwells in a portion
of a hospitals cost report calledWorksheet S3,” which solicits detaileddata abouthe
wagesthe hospitapaid, its wagerelated costs, anthe hoursits employeesvorked
during a parttularreporting period.Regents of the Univ. of Cal. v. Burwelb5 F.
Supp. 3d 31, 38 (D.D.C. 201,69ee2005 Final Rule, 70 Fed. Reg. at,373.

The wagendicesare developed based omuailtistep processSee, e.g.
Medicare Program; Changes to the Hospital Inpatient Prospective Payment Systems
and Fiscal Year 2007 Rat€s~FY 2007 PPS Changes”), 71 Fed. Req,8¥4D, 48016
(Aug. 18, 2006) (describing the process). Firsg MACs audit the datahatthe
hospitals provide in the cost reports irorderto ensure that it complies with all
applicable formatting requiremenb&fore it is passed on to the SecretaBeeRegents
of the Univ. of Cal.155 F. Supp. 3dt 41-42; Owensboro Health, Inc. v. BurwelNo.
14-95, 2016 WL 4361527, at *5 (W.D. Ky. Aug. 12, 201@prkviewMed. Assocs.L.P
v. Shalala No. 941941, 1997 WL 470107, at *10 (D.D.C. Aug. 13, 199%f,d, 158
F.3d 146 (D.C. Cir. 1998005 Final Rule, 70 Fed. Reg. 4,369, 47372, 47,384,

(see alsacCompl., ECF No. 1, 10). Then—after theMACs inform the hospitals of “the
results of their review” and the hospitals respond, FFY 2007 PPS Changes].Rdge
at 48016—the Secretary “scrubghe datahatthe MACs forwardto the agency
removingdata “that fail to meet certain criteria for reasonableness, including hi@ta t
are ‘incompletel[,] inaccurate . , or otherwise aberrani[’ Anna Jaques$iosp, 583
F.3d at 3 (quotindMedicare ProgramChanges to the Hospital Inpatient Prospective

Payment Systems and Fiscal Year 2005 R&3@9-ed. Reg. 48,916, 49,049 (Aug. 11,



2004)) first and second alterations original); see als®2005 Final Rule, 70 Fed. Reg.
at 47372 (describing the posnhtermediary removal of data)The Secretarthen
compares the average hourly wagelod hosptals in each region of the country against
the national average hourly wagend thereby computesach region’s wage index.
And oncethis lengthywagedata collection and cleaning processime,the Secretary
publishes for public comment a proposed riflat includeghe updated wage indices
which is followed by the agency’s publication @ffiinal rulethat containghe particular
wage indices that will goverthe PPS paymentsat will be calculated andistributed
during the next fiscal yearSee Ana JacquedHosp, 797 F.3d at 115%ee also
SoutheastAla. Med. Ctr, 572 F.3d at 914confirming thatthe Secretary updates the
wage index annuallythroughnoticeandcomment rulemaking

Significantly for present purposes, because this complex prde&ss timethe
set of regionalvage indcesthat the Secretary promulgates each yesdrased orwage
data fromcostreporting periodshat took placeseveral years (generally three or four
years)prior. See Regents of the Univ. of Cdl55 F. Supp. 3dté88; see also Anna
JaquesHosp, 583 F.3d at 3; 2005 Final Rule, 70 Fed. Reg. a3@d (explaining that
thefederal fiscal yeaR006 wage index was based on cost reports for reporting periods
beginning infederal fiscal yea002) (Compl.| 68 (“The . .. determinations regarding
the [fiscal year] 20062011 wage indices were based upon data gleaned from Hospitals’
cost reports for [fiscal years] 2082007, respectively.)) Furthermorepecause the
agency updates the wagelex on an annual basis, theACs must take care to use the

applicable wage index for the relevant fiscal period when they uakketb calculate



the prospective payments that will be made to a hospital for any giveal fisar, as
explained below.

b. How The Wage Indices Are Applied

A bird’s eye view ofthe manner in whichhe MACs use theegionalwage

indicesto calculate PPS payments brinigslividual hospital cost reports, once again,
into focus. “At the end of its fiscal year, a hospital submits to its intermediariest co
repott setting forth all costs for which it claims reimbursement[,]” and I{li§ased on
these costs and tHmspital’'s wage index[ thathe fiscal intermediary calculates the
amount of reimbursement due to the hospitdPdlisades GenHosp, 426 F.3d at @1;
see alsod2 C.F.R. 8405.1801(b1) (“In order to be paid for covered services furnished
to Medicare beneficiaries, a provider must file a cost report wstisontractor[.]”);id.
8§8405.1801(a)413.24(f) When it comes time to pay, the Secretatydugh her
agents) uses the pertinent regional wage index to “adjustpdhion of thebase
payment ratehat corresponds tohe hospital’slaborrelated share. 42 U.S.C.
§ 1395ww(d)(3)(E)(i);see also Cape Cod Hos®30 F.3d at 2056; PalisadesGen.
Hosp, 426 F.3d at 401Anna Jacques Hosp797 F.3d at 115%outheastAla. Med.
Ctr., 572 F.3d at 91415. This adjustmenessentiallyentails multiplying thehospital’s
labor-related share by the applicable regional wage infdetor. See Cape Cod Hosp
630 F.3d at 20506. Then,that adjusted laberelated share replaces ttsetandardized”
labor-related share in the summation of the hospital’s total operating expfrses
purposes of theomplex PP $aymentcalculationthat determines the amount the
hospital is paid See id.at 206.

With respect to thenatter of identifyingwhichwage indexs to be used to

calculate a hospital’'s PPS payments for a given fiscal, yeas important to note that



hospital costreporting period arenot necessarily cogensive with thdederalfiscal
year, which runs from Octobewstiof the calendar year preceding the fiscal year to
September 3 of the next €.g, federal fiscal year 2007 ran from Octolder2006 to
September 30, 2007)Seed42 C.F.R. 81.2. Accordingly, with exceptions not relevant
here, hospitals receive PPS payments based on the wage index in effegtttar
federal fiscal year when the inpatient discharge for which the hosgatls
reimbursement occurredSee, e.g. 2005 Final Rule, 70 Fed. Reg. at,3G8; 42 C.F.R.
§ 412.64(a)?

This all means thatospital cost reports serve at least two relevant functions:
theyprovide the information pursuant to whietHS doles out PP®aymentdor
inpatiert treatmenthata particularhospitalprovidesto Medicare beneficiarieguring a
given fiscal yearand theyalso add to the data set that the agency uses to construct
future wage indices, which, in turwill impactthe PPS reimbursement amouttiat
aretendered to hospitals future years.See Kiiser Found. Hosps. v. Sebelju&8
F.3d 226, 228 (D.C. Cir. 2013Ralisades Gen. Hosp426 F.3d at 401see also42
C.F.R. 8405.1803. Thus, inpatientospitak areunderstandably interested the
process by which HH8onstrucs and appliesheregional wage indces andthey
generallyproceed in the hope th#te wagedata the agency gathefrom the cost
reportswill be used tocreateindices thatwill yield the highest possible reimbursement
amountin the future See, e.g.SoutheastAla. Med. Ctr, 572 F.3d at 915 & n.4 (giving

examplg. Moreover,becausdghe processdescribed abovdependsn large part ora

3 Thus, unless otherwise noted, references herein to PPS paymemtsfiscal year” relate to the
pertinent federal fiscal year, and not necessarig/dhlendar year or the hospital's caeporting
period.
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hospital’s selfreporing of its own laborrelated share, hospitatecessarily spend
considerableéime andenergy on ensuring that theiragges and wageelated costs are

accurately measureahd reported

B. The Secretary’s ChangingWage-Index Rules And Guidance

The dispute in this casgems fromcertainactions the Secretary took, beginning
in 2005, that allegedly affectdtie wage indiceghatthe MACsapplied wherPlaintiffs
submitted theircost reportseeking PPS payments in fedefiskal years2007 through
2011 In order to understand thregency’srule changes and Plaintiffs’ argumisnabout
them, one mushave some knowledge of theigr state of affairs—i.e., the governing
standards befor2005.

1. TheWageReporting Ruledn Effect from 1995 to 2005

a. The 1994Final Rule

In 1994, the Secretary promulgated a final rilataddressedthe amourdg and
factors necessary to determine prospective payment ratddefdicare hospital
inpatient service$or operating costs and capiedlated costs as relevant herehe
1994 Final Rulespecificallyrequiredinpatient hospitals “to follow Generally Accepted
Accounting Principles (GAAP) in developing . . . wagdated costs” for the Worksheet
S-3. Medicare Program; Changes to the Hospital Inpatient Prospective Payment
Systems and Fiscal Year 1995 Raft&d994 Final Rule”), 59 Fed. Reg. 430, 45330,
45357 (Sept. 1, 1994) This change affe@dthe range of permissible methods of
reporting pension costs when the hospitals reported welg¢éed costs on their
worksheets.SeeRegents of the Univ. of Call55 F. Supp. 3d at 4(explaining that,

“‘under GAAP, there are differirgindeed, conflictng—rules pertaining to the

11



reporting of pension costs depending on the set of standards appbed’also idn.3
(observing different “GAAP” standards for pension reportirgd);Shalala v. Guernsey
Mem’l Hosp, 514 U.S.87,101(1995)(observingtheindeterminacy of GAAPY. And
the 1994 Final Rule alsoexplicitly rejected the idea thaapplicable Medicare
principles(which may differ from GAAP)’should governthe Secretary explainetiat
it wasthe agency’s view thabAAP would “more accurately reflect relative labor costs,
because certain wagelated costs (such as pension costs) as recorded under GAAP
tend to be more static from year to year.” 59 Fed. Red5857. Thus, adopting
GAAP would likely avoid large annual “swings in these costs,rélg preventinga
situation in which the “wage index. . does not accurately reflect relative labor costs.”
Id.

Although the changes in this rule generally appliéraOctober 1, 1994-i.e.,
for federalfiscalyear 1995-the Secretary explained thidte GAAP adoption would not
go into effectuntil federalfiscalyear 199. Seeid. at45,330, 45359. This
determination was made for three reasdij:the “data necessary to institute [the]
changes immediately [were] not availabl€2) it had been age&y policy “not to apply
policy changes retroactively” antlwould beunfair to require hospitals to

“retroactively revise their recordkeeping systems to accommodate ¢hasges; and

4 Defendant maintains that using GAAP permitted hospitals tortgpension costs for a given period
even if those costs were not actually liquidated, asospd to permitting hospitals to repamly costs
that had actually been fundedSdeDef.’s Mem. at 1#18 (“[U]nder [another, notGAAP form of
reporting], pension costs may be reported for a given period only ifabes ceflect actual
expendituresi.e., that the pensions are actually fuddevith those costs liquidated and reported within
1 year. In contrast, under GAAP, pension costs may be repevten without such actual and
immediate funding, because GAAP does not require such fundingnnainy shortterm time period as
a condition br recognizing pension costs.”).) Plaintiffs appear to agree withaharacterization.
(SeePls.” Mem. at 17 (complaining that the 2005 Final Rule meant thatiteds'reportable wagendex
Pension Costs were now limited to the amount which had been fumdé&te hospital during a given
fiscal period (either during the fiscal year or within 12 monthshef ending balance sheet date”).)

12



(3) a delayed implementation would “allow[] time for hospitals thaighnf] be
adversely affected to adjust their fiscal pland. at 45,359.

b. The 1995 Final Rule

Just under a year latethe Secretary promulgated a final ruhea slightly
different contexthatis significant for present purposbgcause it addressétHS's
view of GAAP and Mediare accounting principles as they relatethe reporting of
costs SeeMedicare Program; Clarification of Medicare’s Accrual Basis of Accounting
Policy (“1995 Final Rule”), 60 Fed. Reg. 326, 33126 (June 27, 1995%ee also
Regents of the Univ. of Call155 F. Supp. 3d at 39 (discussing the 1995 Final Rule)
The 1995Final Rule arose fromthe fact thateven thoughCongress had adopted the
prospective payment systefior the provision of inpatient hospital servicegrtain
other servicegprovided by hospitalsvere still being reimbursed under the “reasonable
costs” methodology-i.e., reimbursement payments wevased on the costactually
incurred”for the services renderedlL995 Final Rule, 60 Fed. Reg. at,B36; seealso
Regents of the Univ. of Cgll155 F. Supp. 3d at 39Under the accrual basis of
accountingwhich governed howhe expenses related to those other services were
reported providerswere requiredo report expenses in “the period in which they are
incurred,regardless of when they are paidl995 Final Rule, 60 Fed. Reg. at,B36.
But the Secretarprad noticed a problensomeproviders were using that definition to
claim costs “without evidence of having incurred actual expenditurélseoassurance
that liabilities associated with accrued costs w[ould] ever be fully ligiedahrough an

actual expenditure of funds Id.> To addresghis problem, the Secretary decidiuht

5 For example, some providers were reporting, as expenseslesick days that had vested with
employees but thatoald still be subsequently forfeited, and thus may never be “paitl” €295 Final

13



the costreportingrules should be adjustétb incorporate longstanding Medicare
policy regarding timely liquidation of liabilitigd” Id. at 33126, see also idat
33,126-27 (explaining thathe MedicareProvider Reimbursement Manuhhd long
stated thaproviders who did nofttimely liquidate” liabilities—however timely
liquidation was defined for that particular liabili#ycould not claim reimbursements for
those costs

Significantly for present purposeshen the Secretary first proposec 1995
Final Rule, commenters complained that it would confliath GAAP. Id. at 33,127.
In response, the Secretary explained that “Medicare payment policy doabmagyts
follow GAAP exactly because Medicare payment policy and GAAP havereifi
objectives.” Id. That is, while “Medicare’s objective for cost paymeptirposess to
pay providers appropriately for the reasonable and proper cost ofurgiservices to
Medicare beneficiaries in a specific fiscal period[,]” th@itnary goal of GAAP is the
full and proper presentation of accounting data throsighementsand reports.”Id.
Moreover, according to the Secretaay,least in this contexGAAP had to be
subordinated to Medicare payment policy where the two conflseeid. at 33128; see
also id.(“The fact that Medicare payment policies may at times differ fromABAs
neither unusual nor unintentional.”)The Secretarnlso stressethatthe agencyas
not saying that GAAP wasirrelevant, but simply clarifyng that GAAP could notbe
usedto undermine Medicare policySee id.at 33129 (explaining thatto comply

providersneeddonly torecord their costs in accordance with GAAP and then “make

Rule, 60 Fed. Reg. at 3X6.
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necessary reclassifications and adjustments in their Medicareeqmmstts to conform
with Medicare policy”).

The 1995Final Rule wasultimately codified at42 C.F.R. 813.10Q but it was
explicitly made inapplicable to inpatienarethat was subject to the PPS payment
scheme SeeRegents of the Univ. of Call55 F. Supp. 3d at 3&iting, inter alia, 1995
Final Rule, 60 Fed. Re@t 33126); see alsal995 Final Rule, 60 Fed. Reg. at,B36
(“This policy pertainsto all services furnished by providessher than inpatient
hospital services . . and certain inpatient routine services furnished by skilled nursing
facilities[.]” (emphasis addejl) Thus,between 1995 and 2005&osptals continuedto
report their wageelated costs in accordance with GAARh respect to
reimbursements for inpatient servic@gile the expenses that wenmt subject to the
prospective payment systamere reported only if they wettemely liquidated

2. The2003 PRMinstructionAnd The2005 Proposed Rule

In 2003,HHS attemptedo address whahe agencysaw as potentiavage
relatedreporting abuses by hospitasekingreimbursement for inpatient services under
the PPS systemThe Secretarynserted a directivento one of the provider instructien
in the Medicare Provider Reimbursement Manudhé PRM’), which is a manual that
“contains ‘guidelines and policies to implement [the] Medicare regulatitirat][set
forth principles for determining the reanable cet of provider services,’ but... ‘does
not have the effect of regulations.'Catholic Healthlnitiativesv. Sebelius617 F.3d
490,491 (D.C. Cir. 2010)quoting Grs. for Medicare and Medicaid Servydrovider
ReimbursemenManual, Part 1, éreword, at ); see als®2005 Final Ruley0 Fed. Reg.
at47,369 (hoting that the Secretary’s GAARIated statement appeared in Part Il of the

PRM, at section 3605.2)The instruction stated that, “[a]lthough hospitals should use

15



GAAP in developingwagerelated costs, the amourdportedfor wage index purposes
must meet the reasonable costs provisions of MedicaRegents of the Univ. of Cal.
155 F. Supp. 3d at 39 (emphasis add@dlteration in origingl (internal quotation
marks and citation omittgd

Then, o1 May 4, 2005 the Secretary went even furthém:the proposed ruléhat
introducedthe wage index fofederalfiscal year 2006, the agenautlinedits
“propos|al] to revise the Medicare hospital inpatient prospective paymerdansgst. .
to implement changes arising fromIHS’s] continuing experience with th[o]se
systems. Medicare Program; Proposed Changes to the Hospital Inpatient Prospective
Systems and Fiscal Year 2006 Raft&005 Proposed Rule”), 70 Fed. Reg., 236,
23,306 (May 5, 208). Thesummarysection of the2005ProposedRule specifically
mentionedthe Secretary’sntention to change “the amounts and factors used to
determine the rates for Medicare hospital inpatient services for pgrests and
capitatrelated costs.”ld. And the summary also set forth a long list of proposed
“policy changeg]” including changes related to “wage data, including the occupational
mix data, used to compute the wage indgx|[ld.

In a subsectiomf the 2005 Proposed Rule that wéted “Worksheet &3 Wage
Data for the Proposed FY 2006 Wage Index UpdHted. at 23371,the Secretary
recounted the 1994 Final Rule and explaitleat HHS had “instructed hospitals to use
[GAAP] in developing wageelated costs for the wage index,” in largerpbecause the
agencyhad believed that “the application of GAjHor purposes of compiling data on
wagerelated costs used to construct the wage index [waulaste accurately reflect

relative labor costs, because certain waglated costs (such as p&wrs costs), as
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recorded under GAAR, tend to be more static from year to yeatd. (quoting 1994
Final Rule, 59 Fed. Re@t 45357). Since then, howeveHHS had “periodically
received inquiries for more specific guidance on developing watped casts for the
wage indek]” and in responsdhe agencyhadprovided several attempted
clarifications, including the 2003 PRM Instructioid. Neverthelessthe Secretary
remainedconcernedbout“inconsistent reporting and overreporting of pension and
other deferred compensation plan cosisliich was a problem that al$ad been
highlighted in“an ongoing Office of Inspector General review[.ld.; see alsdRegents
of the Univ. of Cal.155 F. Supp. 3d at 40 (“In May 2005, the Office of Inspector
Generd. . . alerted [the Secretary] to . . . preliminary findings regarding hospitals
inconsistent reportingf pensionsand other postretirement benefit costs as wage data in
their cost reports.” (third alteration in original) (internal quotatmarks and itations
omitted)). Therefore the summarysectionof the 2005 PoposedRule stated that

we areclarifying in this proposed rule thd&tospitals must comply with

the PRM, Part I, sections 214 2141, and 2142nd related Medicare

program instructions for developing pension andther deferred

compensation plan cosés wagerelated costs for the wage indeXhe

Medicare instructions for pensi@osts and other deferred compensation

costs combine GAAPs, Medicapayment principles, and other Federal

laborrequirements.We believe that th&edicare instructions allow for

consistent reporting among hospitaésxd for the development of

reasonablaleferred compensation plan costs faurposes of the wage

index.

Beginning with the FY 2007 wagendex, hospites and fiscal

intermediaries must ensure tipnsion, postetirement health benefits,

and other deferred compensation plaosts for the wage index are

developedaccording to the above terms.

2005 Proposed Rule, 70 Fed. Reg. aBZ2. With this languge, the 2005 Roposed

Rule requiredhospitals to move away from the GAAdhly approach to reporting their
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wagerelated cost$or wageindex purposeand toreport those costs in accordance with
“Medicare instructions,” which are also known as “Medicare Reasonable Cos
Principles,” or “MRCPR” (Admin. R. App.(*AR”), ECF Nos. 22120, 960; Def.’s

Mem. at 17) The 2005 Proposed Rule also imposed a-gear lag with respect to the
effectivedateof this change; only the Worksheet®&datathat the agencwould rely

upon to construct the 2007 wage indi¢aad beyondwould need tocomport with

MRCP. See2005 Proposed Rule, 70 Fed. Reg. aB323.

Thus, he Secretarpropoedthat MRCP governwhat hospitals wuld report on
their wagedata worksheets, as well as what the Secretary would accept witlcréspe
those costdeginning in 2007and explained that, by establishing this requirement, it
was theagency’sintention to support the development of a more accurate wage index
based on consistent reportingwégerelated costs.See d. The Secretary received
555 written commentsegarding the 2005 Proposed Rulering the publiecomment
period only five of which expressed concern about the propabasges related to the
wage index (SeeAR 306-08.)

3. The Auwust 2005 Final Rule

In the finalnoticethat the agencpublished in the Federal Registem August
12, 2005, the Secretapddressed certaimommentshatHHS hadreceived in response
to the proposedvageindexrelated changesSee2005 Final Rule, 70 Fed. Reg. at
47,369-70. Two commenters complained that treportingrule would be“a significant
change” from the policy articulated in 1994d that the agency hdgrovided no
rationale for moving away from using GAAP for developing these costthBowage
index,” 2005 Final Rule, 70 Fed. Reg. at,389, whileanother claimed that GAAP was

simply superior to MRCP for these purpossseid. In response, the Secretaagain
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explained the key differences between GAAP and MR&d reiteratedhe proposed
rule’s referenceo the 2003 PRM Instruction, which, as noted abdwe] previously
informed hospitals that “[a]lthough [they] must use GAAP in developing watged
costs, the amount reported for wage index purposes must meet the tdasoos
provisons of Medicare.”ld. The Secretary also articulatétHS’s view that,
notwithstanding GAAP’s benefits and tlagency’sstatements about GAAP in 1994,
HHS hadnotintended “for hospitals to include costs in the wage index that ha[d] not
been funded and m[ight] never be funded[,]” which was a practice that, if oketig
could lead to significant distortions in the regional average wage calmulad. The
2003 PRM Instructiowas oneattemptto make this cleamut experience had
demonstrated the necaty of enacting a ruléhat prevented a GAABNly approach to
filling out Worksheet S3. See id. In addition, he Secretary’sesponsdo the
commenterspecificallyreferencedhe Inspector Generalreport—which had found
that“some hospitals includd] millions of dollars in unfunded pension and other
postretirement benefit costs,” while others “include[d] only fundedwams,” thereby
distorting the wage indexand explained that requiringRCP (which, again, did not
render GAAPs irrelevant but merelgombine[d] GAAPs, Medicare payment
principles, andepartment of Labor and Internal Revenue Service requirerfents
would fix that problem.lId.

The 2005 Hnal Rule rejected the call for a new comment perigde id.at
47,370 (asserting that the “discussion in the proposed rule was sufficienefjptand

ultimately adopted t& proposed rule nearly verbatisee id.at 47.369. The operative
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language—which is almost exactly the same e language othe proposed ruland
differs onlyas indicated byhe underlinegortions below—is as follows:

Due to recent questions and concerns we received regarding
inconsistent reporting and overreporting of pension and other
deferred compensation plan costs, as a result of an ongoing Office of
Inspector Generaleview, we are clarifying in thiginal rule that
hospitals must comply witthe requirements in 42 CFR 413.100, the
PRM, Part I, sections 2140, 2141, and 2142, and related Medicare
program instructions for developing pension and other deferred
compensatiomplan costs as wageelated costs for the wage index.
The Medicare instructions for pension costs and other deferred
compensation costs combine GAAPs, Medicare payment principles,
and Department of Labor and Internal Revenue Service
requirements We believe that the Medicare instructions allow for
both consistent reporting among hospitals and for the development
of reasonable deferred compensation plan costs for purposes of the
wage index.

Id. at 47,369 (emphasis added) Furthermorein addition to regting the MR®

reporting requirementhe 2005 Final Rile also reiterated thahe MRCPrequirement
would not go into effect untifiscal year2007. See d. In this regardthe Secretary
explainedthat all regulated parties should be able to comply withrequirement by
fiscal year2007, because “hospitalsavebeen required, since cost reporting periods
beginning during FY 1995, to complete . . . a reconciliation worksheet betweelPGAA
and Medicare principldd” id. at 47,370, and,apparently, [w]hen combined with wage

costs included on Worksheet3' this reconciliation worksheetgrovided a basis to

5 Theunderscoredanguageis the onlydifference betweethe operative language of the 2005 Proposed
Rule andthat ofthe 2005 Final Rile. The requirements in 42 C.F.R. § 413.100 are the timely
liquidation principles that the Secretasgidapplied to certain healthcare providers that were not
subject to the prospective payment systedeed42 C.F.R. § 413.100(a) (providing that the

“Ip]rinciple” therein is the “accrual basis of accounting” under which “esgsnare reported in the

period in which they are incurreft”id. 8 413.100(c)(1) (“[F]Jor purposes of payment Medicare does not
recognize the accrual of costs unless the related liabilities are liquidatelytijn The reference tthe
Department of Labor and Internal Revensiervice requirements replaced the proposed rule’s reference
to “other Federal labor requirements[,]” 2005 Proposed Rule, 70 Fed. Reg,3atl2and thereby
providedan additional (and more specific) example of MRCP’s scope.
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determine which pension costs were timely liquidated in compliance with 42 C.F.R
§413.100, without requiring further reportin’ Regents of the Uw. of Cal, 155 F.
Supp. 3d at 4041.

Thus, per the 2005 Final Rul®ACs would need teexamine the previously
submitted costeport data upon whicfuture wage indicesvould be basetio ensure
thatit complied with MRCPas part of their auditing procebgginning in fiscal year
2007. See idat40-41,45-46. And when it came time to begin the wagelex
creationprocess for the 200fkgionalwage indicegfandthe subsequent wage indices
that necessarily relied on data from cost reports submiiéddrethe 2005 Final Rule)
the MACs did just that Seeid. at46 (explaining thathe “fiscal intermediaries ..
adjust[ed] previously submitted daft@r purposes of computing the . 2007 and 2008
wage indices). Furthermore,he Secretarnlsoconductedher usual scrubbing process,
followed by proposinghe wagendices, and thepromulgatingthem inafinal rule.
See, e.g.FFY 2007 PPS Changes, 71 Fed. Reg. ad¥B (describing, among other
things, the posintermediary removal of data from over twaandred hospitals).

Consequentlywhen the wage indices for fiscal year 2007 through 2010 were
constructedusing costreport data from prior years, as usuahdthen used to
determineindividual hospitak’ PPS paymentdhe accounting adjustment thatet 2005
Final Rule required impacted tipaymentgshat hospitalgeceivedfor those fiscal years
(See, e.g.Pls.” Mem. in Supp. of PIs.” Mot. (“Pls.” Mem.”), ECF No. 14 at9 (“[The
Secretary] . . . began applying [the 2005 Final Rule] when reviewing hos@#t08-
2006 cost reports for purposes of determining wage ind[ices] for [fiscasly2A0 7

2010.”), see alsaCompl. 11 4243 (allegingthat “at the time [Plaintiffs] filed their
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respective cost reports for fiscal years 260306, they were operating under the
guidance of the [1994 Final Rule]” and “would have made different decisibtisey
had known the 2005 Final Rule was coming)

4. Transmittal436 And The 2009 Spreadsheet

After it promulgatedthe 2005 Final Rulel{HS took two additional sps that are
relevant here.First,in Marchof 2008, the Secretargecided tcamendthe PRMto
addresauiserconfusion regarding the reporting of pension costg&a a memorandum
dubbed*Transmittal 436, the Secretaryoted thathe PRM“defines pension osts
using ERISA terminology and the ERISA minimum and maximum cost I[fjitand
thatthe agency wasepladng the GAAP-relatedtermsthat appeareth parts of the
PRM with ERISA termsin order“to prevent confusion with pension costs determined
for financial accounting purposés(AR 1112) The Secretary explained that these
“clarifications” were meant “to state the original intent of the manual on how to report
pension costs.”(ld.) However, acording to Plaintiffsprior HHS rules “did not
specifically require the use of ‘ERISA’ . . . for purposes of reporting pension costs”
when they “prepared their respective cost reports for [fiscal y@&35-2007[.]”
(Compl. | 47.) Plaintiffs complain thatafter Transmittal 436 issuet{sjJome [MACs]
beganapplying the guidance set forth in . . . Transmittal 436 to hospital costtsefoor
[fiscal year] 2005 for purposes of making [fiscal year] 2009 wage index

determinations (Pls.” Mem. at 18see alsadCompl. { 48 élleging that, in the wake of

"Elsewhere in the complaint, Plaintiffs describe the cost reportswilibh they are concerned as those
prepared for fiscal years 208@5. (SeeCompl. § 70.) This discrepancy is unexplainadd does not
reappear in the briefing.Sge, e.g.Pls.” Mem. at 17 (describing the affected cost reports as beginning
in fiscal year 2003).) In any event, as far as the Court can hesl discrepancy does not affect the
disposition here.
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Transmital 436 “some [MACs] changed the methodology by which they determined
pension costs includable for purposes of the [fiscal year] 2009, 2010, and 2011 wage
indices”).?

Second, in 2000HHS released to the MACs an optional spreadsheetdbald
beusdl to assist inthe auditingof wageindex data.(SeePls.” Mem.at 19; Def’'s
Mem. at 27.) Plaintiffs allege thatnot all of theintermediaries used theptional
spreadsheet, antiose thatlid usethe document did st differing degrees, which,
Plaintiffs say, altered the wage indices and necessarily affected Plaintiffs’ PPS

payments (SeePls.” Mem.at 19-20; Compl. 71 5653.)

C. Procedural History

The plaintiffs in the instant action ad®3 hospitals from all over the United
Statesthatbrought a consadlated administrative proceeding before Br@vider
Reimbursement Review Board (“PRRBY challengethe PPS payents they had
received duringdderal fiscal years 2007 through 201(KEeeProviders’ Final Position
Paper, AR942-45.) The Medicare statutauthorizes hospital® petition the PRRB
which is a tribunal within HHSregardingPP Sdeterminationssee42 U.S.C.

8 139500(a)(b); 42 C.F.R. 8 405.1803(a)}(b), 405.1811(a)(b), andunder certain
circumstances, aggrieved providers can alsek judical review of final agency
decisionson such matterssee42 U.S.C. 8139%00(f); seealso PalisadesGen. Hosp.

426 F.3d at 40402.

8 Just aswith Plaintiffs’ description of the 2005 Final Rule, tkeis an intracomplaint discrepancy;
Plaintiffs sometimes describe the affected cost reports as those creafiestél years 2006 through
2008. SeeCompl. 1 71.) Again, the discrepancy is notpgeated in the briefingsge, e.g.Pls.” Mem.
at 18), and is of no moment here.
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In their proceedings before the PRRBaintiffs claimed that thePPS
reimbursements they had received were unsatisfaeodycontrary to lavbecausef
the effects of therule changedhatthe Secretary had maaéth respect tahe wage
indices. In chief, Plaintiffs homed in on the wathattheir MACshad adjusted
Plaintiffs’ reported laborelated costsluring the auditig process after the 2005 Final
Rule became effective(SeeProviders’ Final Position PapeAR 942 (“This . . . appeal
is brought . . . to challenge . . . reductions in [certain hosp&pbrted expenses]
utilized to determine the relevant wage indicesfive federal fiscal years][.]”)id.
944-45 (“The exclusion of [certain] expenses from the Wage Data resulted in wage
indices . . . which were not reflective of the national average wage levadversely
impact[ing] . . . [PPS] payments[.]"Pls.” Mem. at 10(“[Y]ears after the hospitals
reported their [costs], some [administrative contractors] disallolwede expenses
based upon the Secretarysst hocpolicies.”), see alsdPRRB DecisionAR 11 (“The
parties dispute the amount of the pension pastretirement benefit . . . costs that
should be reported on WorksheeBSor purposes of the wage index . . Thg
hospitalsdispute] the computation of the wage indices for federal fiscal years . .. 2007
through 2011[.]).)

As relevant here, Plaintiffs argued the PRRBthat the2005 Final Ruleequired
meaningfulnotice and commenptandthatsuch had nobeenaffordedwhen the 2005
Final Rule was promulgate@eeAR 205, 9495; that theagency’srationale formoving
away from GAAPIn the 2005 FinaRule was insufficiently explainedid. 212); that
Transmittal 436 was an interpretive guideline that required notice and conbaeatse

it hadchanged a previous position of tagency(id. 204-05, 217, 955-56); that the
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agency hadicted in an impermidsly retroactive fashion in establishing these new
policies {d. 945); and that theMACs hadcalculated wageelated costs in a disparate
way due at least in part to inconsistent use of the SpreadsdgetTThe PRRB vewed
the case a%a dispute over ta proper amount of Medicare reimbursement due” that
turned on‘[w]hether the MACs’] adjustments to pension costs . . . resulted in
erroneous wage indices[,f#nd so construedejectedPlaintiffs’ challengeon the
grounds thaPlaintiffs’ noticeandcomment claims lacked meritandthatthe PRRB
lacked the authority to consider Plaintiffs’ retroactivity argumenf3RRB Decision,
AR 1, 8) ThePRRBalsostatedthat, because th2005Final Rule was valid, it would
not reach Plaintiffs’ arguments that tB805Final Rule was “arbitrary and capricious
and/or inconsistently applied[.](Id. 18 & n.46.) Thereafter,n aletterdated
November 13, 2013, the CMS Administrateclined to review the PRRB rulingSee
id. 1.)

Having exhausted their administrative remedies, Plaintiffs filed the contpta
the instant case on November 8, 2(1®laintiffs’ four-count complaint allegedirst,
thatthe Secretary failed to comply with the APfMoticeandcommentrequirements
when the agencissuedthe 2005 FinaRule. (SeeCompl. 1154-60 (Count 1)) The
complaint further claimshat the Secretary violated the APA in issuing Transmittal 436
becausdhe Secretary changedyencypolicy in that document withowngagng in

noticeandcommentrulemaking(seeid. 1161-66 (Count I)); that theSecretary acted

9 Plaintiffs were authorized to do so with respect to the questioatsthe PRRB passed on and also the
matters over which it claimed to lack authorit$ee42 U.S.C. § 13980(f)(1) (providing that

healthcare providers may obtain direct judicial review of a MAC’s actidh“ihvolves a question of

law or regulations relevant to the matters in controversy&e also Regents of the Univ. of C4l55 F.
Supp. 3d at 42.

10 Plaintiffs’ complaint calls the 2005 Final Rule the “2006r@ion Policy.” (Compl{ 40.)
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in animpermissibly retroactivenanner(seeid. 167-77 (Count I11)); and that the
Secretaryiolated the Medicare statute becatiBe agency’'sagents failed to act
uniformly in gathering data for the wage im@s,and thus the resultinigndicesdid not
complywith the statutory mandate that they “reflethe regionalhospital wage level
relative to the national wage levideeid. 1178-81 (referencingd2 U.S.C.
8 1495ww(d)(3)(E)(i) (Count IV)).

As for theremedy,Plaintiffs ask this Court to declaboththat the 2005 Final
Rule and Transmittal 436 were illegally issusecauseHHS flouted therequired
rulemakingproceduresandthat the change in the 2005 Final Raled the MACs
application of the 2009 Spadsheetonstituted “impermissible retroactive rule
making” (Compl., Prayer for Relief, {—D.) Plaintiffs also request that this Court
find that the MACs “failed to treat . . . pension costs in a consistent and uniform
mamer for purposes of determirg wage indices for [fiscal yearg]007—-2011" and
that the Secretary’s determinations of “pension costs for wage ipdigoses . . . was
arbitrary and capricious, an abuseda$cretion and/or not in accordance with the law.”
(Id. TTE-F) Accordingly, Plaintiffs maintain thathis Court should “order the reversal
of the audit adjustments” the MACs made to the pension costs for wage index gairpos
and order the Secretary to “recalculate [the] wage indices for [figals] 20042011
using GAAP[]” and to“adjust [Plaintiffs’] respective [PPS] reibursements]s] . . .
accordingly” (Id. 1 G-H.)

Plaintiffs filed amotion for summary judgmern September 5, 2014, and
Defendant filed a crosmsiotion for summary judgment on November 5, 2014

Plaintiffs’ motion reiterates their conviction that their PRe8nbursements$or fiscal
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years 2007 through 20Mere insufficientbecause they were based oneatgively
constructed wage indesand had an impermissibly retroactive effe¢geePls.” Mem.
at23-35.) The Secretary’s crossotion counters that all of its actions adhered to
noticeandcomment procedures where applicglifeatthe 2005 Final Rule reasonably
interprets the Medicare statute, athétthe 2005 Final Rule is not impermissibly
retroactive. (SeeDef.’s Mem. at 3251.) This Court held a hearing on both motions on

May 12, 2015.

1. LEGAL STANDARD

The judiciatreview provisions of the Administrative Procedure Act, 5 U.S.C.
88 701-706, governthis Court’sevaluationof final agencydecisionsconerning
Medicare reimbursementSee42 U.S.C. §8139%00(f)(1). Although “[sJummary
judgment is the proper mechanism for deciding, as a matter of law, wleatheagency
action is supported by the administrative record and consistent with thesfeP@ard
of review[,]” the Court’s “limited role” in “reviewing the administrativeaord” makes
the typical summary judgment standards inapplical8&rene Info& Research Citr.,
Inc. v. Sebelius944 F. Supp. 2d 71, 77 (D.D.C. 2013) (internal quotation marks and
citations omittedl. Insteadper the APA’s judicialreview provisionsgcourts “hold
unlawful and set aside agency action, findings, and conclusions” thaadrierary,
capricious, an abuse of discretion, or otherwise not in accordance with’laaw{J).S.C.
8§ 706(2)(A). The systemeffectivelycreates a division of labotfit is the role of the
agency to resolve factual issues to arrive at a decision that is suppgrted
administrative record,” and it is the Court’s role to “determine whethewobas a

matter of law the evidence in the administrative record permitted theepgemake
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the decision it did.”Styrene Infq.944 F. Supp. 2d at 77 (internal quotation marks and
citations omitted).In short, when a district court reviews agency actiofisits as an
appellate tribunal, and [t]he entire case on review is a question of [avdt 78
(alteration in original) (internal quotation marks omittedgudtingAm.Bioscience Inc.

v. Thompson269 F.3d 1077, 1083 (D.C. Cir. @D)).

Two general legal standardBatareapplicable to this Court’s analysis of the
instant issuesvarrant introduction hereOne relates tthe “arbitrary and capricious
prong” of 5 U.S.C. § 706(2)(A)which requires agencies to satisfy the strictures of
“reasoned decisnmaking[.]” Nat’l Fuel Gas Supply Corp. v. FER@68 F.3d 831, 839
(D.C. Cir. 2006). When this issue is raisedourts must “ensure that [the agency] has
examine[d] the relevant data and articulate[d] a satisfactory explanatiots faction
including a rational connection between the facts found and the choice mdieat
839 (second and third alterations in original) (internal quotation marks andaogati
omitted);see also Fox v. Clintqr684 F.3d 67, 7475 (D.C. Cir. 2012) (“To survive
arbitraryand capricious review, an agency action must be the product of reasoned
decisionmaking.” (citations omitted)). Under this “very deferentialhdtad,Van
Hollen, Jr. v. FEC 811 F.3d 486, 495 (D.C. Cir. 2016), courts “presume the validity of
the agencys action[,]” Grid Radio v. FCC 278 F.3d 1314, 1322 (D.C. Cir. 2002), and
may not “substitut[e] [their] judgment for that of the agencyMEn Hollen, Jr, 811
F.3d at 495.

Plaintiffs alsosometimes complain that a particular agency action required
notice-andcommentprocedues but the agency failed to provide thenihe Medicare

statute contains a dedicated noteedcomment provision.See42 U.S.C. 8 1395hh(b)
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see alscClarian Health 2016 WL 4506969, at *10But not all kind of agency actions
aresubject to the noticandcomment process; for examplée Medicare Act
specificallyexempts “interpretive rules-as the APA defines themfrom the notice
andcomment requirementSee Monmouth Med. Ctr. v. Thomps@b7 F.3d 807, 814
n.2 (D.C. Cir. 200%)Clarian Health 2016 WL 4506969, at *10 (“[T]he Medicare
statute . . . import[s] the APA’s exemption for interpretive rules[.]tatton omitted));
see als®d U.S.C. § 553(b)(A) (exempting “interpretative rules” from notice and
comment). Furthermorethe question of whethean agency action required notiead
commentrulemakingis a pure question of lawhat does not requirany special
“deference . . . to an agency’s characterization of its own ru@ddrian Health 2016
WL 4506969, at *9 (citatiommitted);see also Otsuka Pharm. Ce. Burwell No. 15
1688, 2016 WL 4098740, at *8 (D.D.C. July 28, 2016).

Because the notiecandcomment process is intended to ensure that the phbdic
a fair chance to be heard on a proposed decismothe mine-run APA casan which
noticeandcommentprocedures are required, the notice is deedefdctiveif it does
not “include sufficient detail on its content and basis in law and evidence to allow for
meaningful and informed commdrit Am. Med. As$ v.Renq 57 F.3d 1129, 1132
(D.C. Cir. 1995) And once the public’s comments asebmittedandthe agency
reviews themthe resulting final rule must not stray too far from the rule that the
agency proposedSeeAir Transport Ass’n of Am. v. C.A.Br32 F.2d 219, 224 (D.C.
Cir. 1984) (“An agency adopting final rules that differ from its proposedsride
required to renotice when the changes are so major that the originag¢ dadioot

adequately frame the subjects for discussion][.]” (citation omitte@hat is,“[w]hile an
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agency may promulgate final rules that differ from the proposed ruletiah fule must

be the “logical outgrowth of [the] proposed rule[.]ht’| Union, United Mine Workers

of Am. v. Mine Safety & Health Admj 07 F.3 1250, 1259D.C. Cir. 2005) (internal
guotation marks and citation omittedee alsaKevin M. Stack,Interpreting

Regulations 111 Mich. L. Rev. 355, 418 n.308 (2012) (“The logical outgrowth doctrine
seeks to ensure meaningful participation in the neéicdcommentprocess.” (citation
omitted));cf. 42 U.S.C. § 1495hh(a)(4) (imposing a logimaltgrowth requirement on

Medicare regulations)

1. DISCUSSION

Much like the Medicare statute itself, Plaintifislaimsin this Medicare action
are “hardly a paragon of clarity.Southeasfla. Med. Ctr, 572 F.3d at 915At
bottom,eachof Plaintiffs' contentions appeatrto rest on thdeliefthat thePPS
paymentsPlaintiffs receivedfor fiscal years 2007 through 20idere calculated
wrongy becausdhe wage indices that th@gancy used to calculate those payments
were tainted.(See, e.g.Compl. 1 14 (“This case arises from appeals which all involve
a common basis for challenge to [the Secretary’s] computation of wagesiqd”).)
And all of Plaintiffs’ assertionswhenboiled to bare essence, seem geared toward
advancing thdollowing two overarchingarguments

First, Plaintiffs maintainthatthe challengedegional wagendicesthat were
used to calculate their PPS payments for fiscal years 2007 throughnZ0&linheratly
defective Plaintiffssaythis is sofor a host of reasons; specificallyecausd€1) the
pertinentwageindiceswere created pursuant,tandwereaffectedby, the 2005 Final

Rule and Transmittal 43@othof which were allegedlymposed withoutequired
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notice and commen(2) the GAAP-related accounting changkatthe agencynade in
the 2005 Final Rulevas not sufficiently explained3) the GAAP-related policychoice
is itself contrary to the Medicare statytend(4) the MACs acted erraticallyvhen
evaluating wage data for the purposamplementingthe Secretary’sule changes
which caused theesultingwage indicesot to reflectrelative wage levelas the
Medicare statuteequires Plaintiffs second line of attacks their assertionhat,
regardless of whetheéhe 2005 Final Rule and Transmittal 436 weegally permissible,
adopted properly, and applied consistenthe resultingwage indices had an
impermissibly retroactive effeathen applied to Plaintiffspecausehey were
constructd basedn data fromcost reportghatthe hospitalsubmittedprior to the
critical rule changes.

For the reasons explained below, this Court finds that none of Plaintiffs
arguments igpersuasive, anthat, to the contrarythe rule changes that the Setamry
adopted were lawfly promulgatedand sufficiently explained, and were not applied to
Plaintiffs in an impermissibly retroactive manneAs a result, thiCourthas granted
summaryjudgment in favor of Defendant

A. None Of The Agency ActionsThat Plaintiffs Say Violated The APA Or

The Medicare Statute(And Thus Purportedly CausedHHS To Create
And Apply DefectiveRegionalWage Indices Actually Did So

1. The Secretary Gave Meaningful Notice Of The Change The Agency
Adopted In The 2005 Final Rule, Which WAd ogical Outgrowth Of
The 2005 Proposed Rule

Plaintiffs arguethatthe GAAP-related change that HHS articulatedthe 2005
Final Rulewas problemati¢and, thus, so too were the subsequent regional wage
indicesthat were used to calculate Plaintiffs’ paymentsbecausédHHS provided

insufficient notice to the public regarding thée change before it was adopte@See
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Pls.” Mem. at24 (“The Secretary failed to provide meaningful notice of rulemaking
before changing the methodology for determining wage index pension expeh'des”)
As mentioned, the Medicare Aceéquires the Secretaty providenotice of a proposed
rule and an opportunity to comment before the igladoptedsee42 U.S.C.

8 1395hh(b)(1) andPlaintiffs here insistthat HHS failedto meetthis requirement,
primarily because¢he 2005 Proposed Rule allegedtyischaracterized itself as a
clarification of prior policy rather than a change in poliegd therefordacked
“sufficient detail on its content and bs$n law and evidence to allow for meaningful
and informed commefp{” Am. Med. Ass, 57 F.3dat 1132 (SeePls.” Mem. at23-
28.) For the reasons that follow, this Court concludes &wan a cursoryeview of the
2005proposed ruleevealsthat the agncyfully satisfiedthe applicable noticand
commentstandard.

To begin with,the very first sentencef the relevant notice-i.e., the ‘summary
of the 2005 Proposed Ruteinformed the reader that the Secretary was “proposing to
revisethe Medicare hospal inpatient prospective payment systefti3PS) for
operating and capitalelated cost$o implement changearising from our continuing
experience with those systems2005 Proposed Rule, 70 Fed. Reg. a3P8 (emphasis
added) And the summaryid notstop there. Ifurtherwarnedthat the proposed rule
would “describe the proposathangedo the amounts and factors used to determine the
rates for Medicare hospital inpatient servigEsand that‘{aJmong the policychanges
that we are proposing to k@ arechanges relating to . .the wage dataincluding the

occupational mix data, used to compute the wage iridék (emphasis added)

I Notably, there is no dispute that the mandate that hospitals sfwaohpure GAAP to MRCP
constituted a change in policySé¢e, e.g.Def.’s Mem. at 2, 49; Pls.” Mem. at 24; AR 118.)
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Moreover,when one turns to the content of theposedule itself,the fact that
the agency was changing pelicy regardingthe way in which wage data was to be
reportedcould not have been more explicit. In the section titled “WorksheM&ge
Data for the Proposed FY 2006 Wage Index UpdHtehe Secretarppenedwith a
description of the status quas seforth inthe 1994 Final Rule: “The [1994 Rule]
discussed criteria for including . . . wagelate costs. In that discussion we instructed
hospitals to use [GAAP] in developing wagelated costs for the wage indgX Id. at
23,371. An additionalbrief discussion othe original rationale for the GAABNIly rule

followed, and thenthe proposed rulelearlytransitioredto theproposedchange

[W]e have periodically received inquiries for more specific
guidance on developing wagelatead costs for the wagindex. . ..

Due to recent questions and concerns we received regarding
inconsistent reporting and overreporting and other deferred
compensation plan costs, as a result of an ongoing Inspector
General review, we are clarifying in this proposed rulet tha
hospitalsmust comply with the PRM, Part I, sections 2140[,] 2141,
and 2142 and related Medicare program instructions for
developing pension and other deferred compensation plan costs as
wagerelated costs for the wage indekhe Medicare instructions

for pension costs and other deferred compensation costs combine
GAAPs, Medicare payment principles, and other Federal labor
requirements. We believe that the Medicare instructions allow for
consistent reporting among hospitals and for the development of
rea®nable deferred compensation plan costs for purposes of the
wage index.

Id. (emphasis added)The 2005 Proposed Rufartherhighlighted the fact that this
new directive was break from the pashsofar asghe agencyid not require that
“hospitals andiscal intermediaries . . . ensure that pension, yyedtement health
benefits, and other deferred compensation plan costs for the wage index diopddve
in accordance with the abe term$ immediately instead the proposaéxpressly

provided a oneyear lag time before this new requiremeésnto takeeffect See id.
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Thus, Plaintiffs’ suggestion that the notice HHS provided amounted to an imséshais
“bureaucratic game of hide and seek[MCI Telecomm. Corp. v. FCC 57 F.3d 1136,
1142 (D.C. Cir. 1995)rings hollow.

Undaunted, Plaintiffsnsistthat the 2005 Proposed Rule gave insufficient notice
of the change thate agency was makingecausd¢he agencyasserted that it was
“clarifying” its policy on the GAAP issue€005 Proposed Rule, 70 Fed. Reg. at
23,371—a representation thatp Plaintiffs, means that a reader must “divine the
agency’s unspoken thoughts” &scertairnwith sufficient certainty that the Secretary
wasreally making a change(Pls.” Mem. at 25 (internal quotatm marls and citations
omitted)); see alsoAriz. Pub. Serv. Co. v. ERR11 F.3d 1280, 1299 (D.C. Cir. 2000)
(noting that an agency provides insufficient notice if its proposedradaires
interested parties “to divinghe agency’$ unspoken thoughts”)But the argument that
HHS’s use of the word “clarifyinghid the ball in an unacceptabt@annercan only be
acceptedf one ignoreghe fact that agency algd) repeately and explicitly referenced
“revis[ions]” and “changes [to] the wage data . . . usedompute the wage index”; (2)
specifically directedhat hospitalsvould henceforthhaveto submit wage data pursuant
to Medicare program instructions thatdmbin[ed] GAAPs, Medicare payment
principles, and otherdderal labor requirements”; and (3) unmisthky decidedto
authorize a delay irmplementationthereby indicatinghe agency’delief that things
were changing. 2005 Proposed Rule, 70 Fed. Reg.,a08323371 (emphasis added).
In this Court’s view, thesetherstatements and representatiomsre more than
sufficient tosend a cleasignalthatthe agencywas makinga regulatory changeeven if

the agency also perceived itself‘atarifying” its policy choice.
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The D.C. Circuit’s opinion irAllina Health Services v. Sebeliug46 F.3d 1102
(D.C. Cir. 2014) which Plaintiffs cite and rely upoheavily, is not to the contraryln
Allina, the D.C. Circuit reprimanded the SecretaryHdfS for making a rule change
under the ambit of a “proposal to clafify’ and herePlaintiffs’ emphasize the
Circuit’s statementhat “the word clarify does not suggest that a potential underlying
major issue is open for discaisn.” 746 F.3d at 1108(seePIs.! Mem. at24). But a
closer look atAllina revealsthe circumstances that gaviee tothis prorouncement
which are quite different from those presented here.

As backgroundin the Allina case HHS had been called upon to decudeether
Medicare Part C patients werer were not—entitled to benefitsinder Medicare Part
A; thisdeterminationjn turn, governed whether subleneficiariespatient days” were
to be included irthe “Medicare fraction,’on the one handyr the “Medicaid fractior’
on the other.Allina Health Servs.746 F.3d at 11056.12 Before 2003, the Secretary
had treated Part C patientsrast entitled to Part A benefits, but confusion had arisen
regarding tlat policy’s precise contoursld. at 1106. In2003 the Secretary issued a
notice of proposed rulemakintatidentified the confusion and stated in relevant part
that thre agencywas “proposing to clarify” that Part C patisrghouldnot be treated as
entitled to Part A benefitlor the purpose of determining how their patient days were
counted id. (internal quotation marks and citation omitted)e., the proposed rule
merely reiteratedthe agency’grior long-standing policythat, becaussuch
beneficiariesvere not entitled to Part A benefits, theatient days should be counted

in the Medicaidfraction. However, when it came time to promulgate the final rullee

2 Both fractions are used to calculate supplemental Medicare paynehtspitals that serve a
disproportionate number of loiwmcome patients.SeeAllina Health Servs.746 F.3d at 110506.
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agercy announcedhat itwas*“adoptingthe exact opposite interpretatiph’ id.
(emphasis added); that, ihat Part C patiendaysshouldbe counted in thMedicare
fraction, becausdPart C patientsverg in fact, entitled to Part A benefitiseeid. The
plaintiffs in Allina filed suit, alleging thathe agency had failed forovide sufficient
noticeof the policy change, and given the circumstances, thatawasgument with
which both the district court anithe D.C. Circuit agreed.See idat 1111.

When viewed in context, theAllina’s disapproving mention of the agency’s use
of the word “clarifying”is nothingmore than the unremarkable observation that the
agency’s use of that teromfairly masked a trug@olicy change(and therebyeprived
the public of a meaningful opportunity to commpeuahderthe circumstances presented
in that case Put another waybecausdahe Secretary’s longstanding practice before the
proposed rule had been precisely whatalgencyhad “propos[ed] to clarifly]” id. at
1106,the proposed ruldid not “suggest that the Secretary was thinking of
reconsidering a longstanding practice,” ahd D.C. Circuit reasonablgoncluded that
“[tlhe hospitals should not be held to have anticipated that the Secretprgjso'sal to
clarify’ could have meant that the Secretary was open to reconsidering gxistin
policy[,]” id. at 1108. To readAllina as Plaintiffs’ de—i.e., asstandng for the
propositionthat themereappearance of the wofdlarify” in a proposed rulenakes it
per seimpossible for regulated entities to anticipate that a change is being—rgaks
much too far, and that isspeciallyevidentwhere, as here, the agernsyproposed rule
otherwise make# abundantlyclear that the policy beingroposeds, in fact,a
“change” and a “revigon” of a previous rule See2005Proposed Rule, 70 Fed. Reg. at

23,306.
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This Court notestoo, thatat leastsome of the commentevgere not in fact
deceived; theyroperlyperceived théanguage in the 2005 Proposed Rule to be the
change thaHHS intended Plaintiffs are, inessence, making a “dog that did not bark”
notice argument regarding the 2005 Proposed Rule’s lack of clafitghisom v.
Roemey 501 U.S. 380, 396 n.23 (1991) (citing A. Doyle, Silver Blaze, in the Complete
Sherlock Holmes 335 (1927)), whichight havebeencompellingif no onehad noticed
the policy shift. But five commenters—four hospital conglomerates amaduniversity—
specificallyobjected to thevery policy changethat Plaintiffssay the word “clarifying”
hopelessly obscured(SeeAR 306-08.) And the D.C. Circuit hasong treated the
submission of relevant comments as evidence that sufficient noticeinweas @Hee,

e.g, Appalachian Power Co. v. ERA35 F.3d 791, 816 (D.C. Cir. 1998) (observing
that, although the proposed rule did rextpresslypropose the use of two technologies,
the proposed rule solicited comments on the use of the technologies and that
“[clommentas clearly understood that the[] technologies were under considerasion, a
the agency received comments on them from several ssguficdernal quotation marks
and citation omitted)).Furthermorethe fact that only arelatively small number of
interested partiedeigned to comment on this iss(seePls.” Mem. at 27 is not
dispositiveof the notice questignwhat mattersnostis whether the policy changeas
clear on the face of theroposed rulesuch that the agency provided tpeblic with a

fair opportunityto address jtseeMCI Telecomm. Corp., 57 F.3d at 1142see also Fla.
Power & Light Co. v. United State846 F.2d 765771 (D.C. Cir. 1988) (explaining

thatthe agency’shotice must “provide sufficient factual detail and rationale for the rul
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to permit interested parties to comment meaningfullyFpr the reasons discussed
above, this Coureasily concludsthat such was the case here.

Finally, thisCourt also reject®laintiffs’ relatedsuggestiorthat, even if the
2005 ProposedRule provided fair notice of the GAARelatedchange in agency policy,
Plaintiffs were denied a meaningful opportunity to comment on the that HHS
ultimately adopted because the 2005 Final Rule was not a “logical outgrowthe
2005 Proposed Rule(SeePls.” Mem.25-27.) To be surethe Secretary “may
promulgate a rule that differs from a proposed rule only if the final isube‘logical
outgrowth’ of the proposediule.” Allina Health Servs.746 F.3dat 1107 (quoting
Ass’n of Private SectoColls. & Univs. v. Duncan681F.3d 427, 442 (D.C. Cir. 2012)).
But Plaintiffs have failed tdemonstratehat the languagm the proposed fe actually
differed fromthat of the final rulan any meaningful respegchor can they reasonably
do so,given thatthe operative language in the 2005 FinallRis dmost averbatim
copy of theanalogous language in the 200posedRule, as explainedbove. See
supraPart I.B.1.b. Plaintiffs suggest thathe agency’sinsertion of “the requirements in
42 C.F.R 413.000” before “the PRMin the 2005 Final Rulenatters,see2005 Final
Rule, 70 Fed. Reg. at 469, but this addition to the finalule did not alter the
substance of the change that the agency previquslgosed.Indeed, he 2005
Proposed Rulédadmade itclear that unlike past practiceyagerelated costsvould
need to be reported in accordance with MR@Rdsection 413.100 of Title 42fahe
Code of Federal Regulatiomrstablished precisely that requirement for nopatient
servicesas explainedsupra in Part I.B.1.b. Thus,theaddedreference to 42 C.F.R.

8§ 413.100 changed nothing about the import of the rule; it simply serveldcaate
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what the proposed rule had announced: trodpitalsseeking reimbursement for
inpatient serviceshould understand, going forward, that MRCP’s timely liquidation
principles trumped GAAP.

In sum, when applicable, the notiamdcomment mandateequiresonly thatthe
proposed rule provide “fair notice” such that “interested parties should dvavapated
the agency’s final course in light of the initial noticeOwnerOperator Indep. Drivers
Ass’n, Inc. v. Fed. Motor Carrier Safety Admid94 F.3d 188, 209 (D.C. Cir. 2007)
(internal quotation marks and citations omittes@p id.at 210 n.7 (observing that the
“crux of the logical outgrowth test” is “what wasasonablyforeseeablé (quotingLong
Island Care at Home, Ltd. v. Cokg51 U.S.158, 175 (2007)) As explained above,
this Court concludes that the 2005 Proposed Rule made crystal clear thgptloable
standards were changing such that the GAXIPy approach to reporting wage data
would no longer be countenanced, and PlaintHanotreasonably contenthat they
lacked fair notice that MRCP would apply just because, in the nearlyicd¢ 2005
Final Rule, the Secretary decided to give a further example of what MR&jplication
would mean by pointing to a closely related @it Binding precedent has blessed far
lessin terms ofnotice See, e.g.Ariz. Pub. Serv. C9.211 F.3dat 1299-1300 (holding
notice sufficient where the EPA first proposed that Native American tbee®quired
to meet the “same requirements” as the States regarding judicial revieleaf Bir
Act permitting actions, even though the final rule exempted tribes from certaitinot
all—requirements)cited approvingly in Long Island Car&51 U.S.at175. Thus this

Court concludeshat there was noatice-andcomment violation with respect to the
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2005 Final Rule, much less a violation that would render subsequent wage indices

necessarily tainted, as Plaintiffs maintain.

2. By Plaintiffs’ Own Admission, Transmittal 436 Required No Notice
And Comment

Plaintiffs devote an entire séion of ther complaint to attacking Transmittal 436
(seeCompl. |1 4549, 61-66), essentially on the gountsat,“[b]Jecause Transmittal
436 effectuated a substantive change to . . . previous regulations and policy,amatice
comment rulemaking was require@d. I 64). But Plaintiffs say almost nothingbout
this agency actiom their motion for summary judgment. In a single cryptic paragraph
entirely bereft of citations to legal authority, Plaintiffs appear guarthat by replacing
lingering GAAP terminology in the PRM with ERISA terminology, Transmittal 436
somehoweffected a further substantive change in policgedPls.” Mem. at 28
(describing Transmittal 436 as “a complete departure from CMS’ long stg@nuandate
to use exclusively GAAP” and “inconsistent with the policy set forth in[#0®6 Final
Rule]”).) But nowherein the complaint or in the briefdo Plaintiffs explain howthe
allegedchange in terminology amounted to a change in poligg.a resilt, Plaintiffs
have waived this claimSee ® Vehicles, Inc. v. U.S. Dep’t of Energhs6 F. Supp. 3d
185, 192 n.2 (D.D.C. 2016) [P]erfunctory and undeveloped arguments, and arguments
that are unsupported by pertinent authority, are deemed waiygubting Johnson v.
Panetta 953 F. Supp. 2d 244, 250 (D.D.C. 2013))).

Even more significantPlaintiffs undercuttheir own argument that Transmittal
436 should have gone through noti@edcomment procedures by characteng that
document as “an interpret guideline.” (Pls.” Mem. at 28.)Plaintiffs’ summary

judgment motion argues th@aransmittal 436'was [improperly] issued without the
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provision of notice and comment rulemaking” becaus®#és merely an interpretive
guideline’? (1d.) This is no merdypo—Plaintiffs previouslyassertedo thePRRBthat
the transmittal was an “interpretive guidelinddR 205), and argued to that tribunal
that“[oJnce an agency gives a regulation an interpretation, it can onlygehtre
interpretation as it would fornllg modify the regulation itself through the process of
notice and comment rimaking’ (id. 409 (internal quotation marks omitted) (quoting
Paralyzed Veterans of Am. v. D.C. Arerdd7 F.3d 579, 586 (D.C. Cir. 1997¥ee also
id. (“[HHS] failed to reviseits previous interpretation through . . . notice and comment
rule-making[.]”)). This argument is squarely based on the D.C. Circidtsalyzed
Veteransdoctrine,which an interveningSupreme Court decisiomas abrogatedSee
Perez v. Mortg. Bankers A%, 135 S. Ct. 1199, 1203 (2015Y.he D.C. Circuit’'s
Paralyzed Veteransase 117 F.3d 579had held that certain interpretive rules are
subject to the APA’s noticandcomment requirementseeid. at 587-88, butthe
Supreme Court ifPerezdetermined tht interpretive rules are categorically exempt
from noticeandcomment proceduresegePerez 135 S. Ct. at 1206° Pereztherefore
spelled the end of that doctrine with respect to interpretive ruleseidBA and
Medicare statute contexts alikeee Alina Health Servsy. Burwell No. 14cv-1415,
2016 WL 4409181, at *45 (D.D.C. Aug. 17, 2016) (recountirRerezs overruling of

Paralyzed Veteranm a discussion of the procedural requirements of the APA and

13 Although Perezaddressé interpretive rules under the APA, not the Medicare stasgel35 S. Ct.
at 1203,Paralyzed Veteransthe decisiorPerezexpressly abrogatedwas the D.C. Circuit’'s authority
in boththe APA context and the Medicare contex8ee Monmouth Med. Ctr257 F.3d at 814
(explaining that, because the Medicare statute imports the APA’'s1disgth between substantive and
interpretive rules, it likewise imported tharalyzed Veterandoctrine).
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Medicare Act), and thuBlaintiffs’ acknowledgement her¢hat Transmittal 436 was an
interpretive rule dooms their argument that those procedures shau&hppled.

3. The 2005 Final Rule Wadlore ThanSufficiently Justified And The
Agency’'sMRCP Policy Choice Is Entitled To Deference

Next up ae two related challenges tbhe 2005 Final Rule that, dar as this
Court can tell, appear for the first time in Plaintiffs’ summary judgmenfibge First,
Plaintiffs arguethat“[t] he Secretaryglid not acknowledge her departure from previous
policy, much lesgrovidea reasoned analysis for [her] policy chapfe (Pls.” Mem. at
27.) This appears to be an assertion that the agency’s explanation fogehdin
GAAP-only reporting policyfailed theAPA’s reasoneedecisionmaking requirements
See5 U.S.C. 8706(2) Motor Vehicle Mfrs. Ass’n \State Farm Mut. Auto. Ins. Co.
463 U.S. 29, 4243 (1983) Those standards “requirefhter alia, that an agency
adequately explain its action so that a reviewing court can ‘evaluategémeds
rationale athe time of decision.””Van Hollen, Jr, 811 F.3d a#95 (QuotingPension
Benefit Guar. Corp. v. LTV Corp496 U.S. 633, 654 (1990) Plaintiffs alsomaintain
that,even if the agency’policy choicewassufficiently explained, its decision is
contraryto “[c]ongressional [d]irectives and [a]gency [g]oals[.]” (PIslem. at31-
33.) The court notes thatsaan initial matter, these two arguments are flawed from the
getgo becausdheyare conceptually distinct fromny ofthe challenges to the 2005
Final Rule that Plaintiffhaveallegedin the complaint.See Budik v. Ashley36 F.
Supp. 3d 132, 144 (D.D.C. 2018gxplaining that parties may not amend complaints
through briefing(citing Larson v. Northrop Corp.21 F.3d 1164, 11734 (D.C. Cir.
1994)). But even whenheytheseattacks on the 2005 Final Rudee duly considered,

theyeasily failfor thefollowing reasons.
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Thefirst assertior—that the Secretary’s “explanation for the rule change was
intolerably mute”(Pls.” Mem. at 28)-is entirely baselessThe text of the 2005iRal
Rule demonstratethat HHS was acutely awarthat it was announcing changdo its
prior position regarding the use of GAAFhenwage data is reportedSee 2005
Proposed Rule, 70 Fed. Reg. atZAl (describingthe 1994 rule as background for its
explanation of the agency’s nawportingpolicy); 2005 Final Rule, 70 Fed. Reg. at
47,369 (same) seealso Arkema Inc. v. EPA618 F.3d 1, 6 (D.C. Cir. 201@hoting
that, when an agency changes course, it roegy “display awareness thatig changing
position[,J' and that its*policy change [need not] be justified by reasons more
substantial than those the agency relied on to attappolicy in the first place”
(emphasis in originalfinternal quotation m&s and citation omitted) What is more,
as explainedbove,seesupraPartl.B.2, HHS expresslyroffered a series of reasons
for shifting to MRCP. Briefly, theagency explained that thedd GAAP reporting
system was causing “inconsistent reporting amdrreporting of pension and other
deferred compensation costshatan Inspector General repdradindicated serious
problems with the status quandthat, in the agency’s viewMRCP would help rectify
those issues by “allow[ing] for consistent reporting among hospéat for the
development of reasonable deferred compensation plan costs for purposes afjthe w
index.” 2005 Proposed Rule, 70 Fed. Reg. 8828; see alsd?2005 Final Rule, 70 Fed.
Reg. at 47369. An agencys duty toexplain its actias sufficiently requires no more,
andPlaintiffs are simply wrong to suggest otherwisgee, e.g.Anna Jaquesiosp,

583 F.3d at 224 (holdinthatHHS’s explanatiorthat it excluded certain hospitals’

wage data from PPS wage index because those hosfhtale significantly different
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labor costs” and “including them in [its] calculations would skew wage inglewas
sufficient).

Plaintiffs are also far off course when they ass#ilS’s substantive decision to
implement Congress’s directive that the wageex reflect regional wage levels by
makingthe wagedatathat hospitals submit anthat MACs analyze componvith MRCP
standards (SeePls! Mem. at33 (arguing that “[ulnder GAAP, a stable expense figure
is produced for a given year regardless of eagpt fundingl[,]” while “under other
methods (including ERISA and MRCP), a hospital has the flexibility to compbte la
costs under any of six different methodsthe prevalence of whicharies
geographically—and that‘[t ]his regional variation introduces volatility to the wage
index, and thus undermines its stated purgggePlaintiffs do not acknowledge that
HHS has special expertise when it comes to deciding Wdrat of wagedata best
generatesgeographic comparisons of hospitals’ labor cosid’)( nor do Plaintiffs
recognize that it ishe longstanding policy of the federal courts to defearo
administrativeagencys policy-making prowess under precisely the circumstances
presented hereseg e.g, Anna Jaquesiosp, 583 F.3d at 224 (deferring HHS’s
“expert view” that its chosen approach “would improve the overqllity of the wage
index’ (internal quotation marks and alteration omitteg)ge alsaNat’'l Cable &
Teleconm. Ass’n v. Brand Xnternet Servs.545 U.S. 967983 Q005 (noting thd an
agency is to be deemed “the authoritative interpreter (within the liofiteason)” of
“an ambiguous statute [it] is charged with administering”).

In fact, as Defendanpoints out(seeDef.’s Mem. at 2930, 32-33), Plaintiffs’

argumenthat HHS’sdecision to switch to MRCP was “[ijnconsistent with
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[c]ongressional [d}iectves” (Pls! Mem. at 33)unquestionablymplicatesthe welt

worn two-step framework that the Supreme Coarnticulatedin Chevron U.S.A., Inc. v.
Natural Resources Defense Council, I67 U.S. 837 (19843 But Plaintiffs have

not argued that Congress has spoken unambiguously to the question of whether GAAP
or MRCP should apply, and courts have already held that Congress has not done so.
See, e.g.Anna Jacquesiosp, 797 F.3d at 1164observing the lack of anythinig the
Medicare statutdeyond “general guidance” regarding how the Secretary should
construct the wage indexMethodist Hospof Sacramentw. Shalala 38 F.3d 1225,

1230 (D.C. Cir. 1994) (“The statute does not specify how the Secretary shoulduconstr
the index . . . Congress through its silence delegated [that] decision[] to the
Secretary.”). Plaintiffs have also failed to make case that the agency’s selection of
MRCP rather than GAAP wamreasonable&is-a-vis the text or purpose of the

Medicare statuteseePharm. Research & Mfrs. of Am. v. FTZ90 F.3d 198, 204 (D.C.
Cir. 2015) (internal quotation marks and citation omitted); and, indeed, Pfairi#ld
suggestion that the Court should applyatgn policy preferences when evaluating the
2005 Final Rule indicates a lack of awareness of the deference that thisnQ.oir

afford to the agency’s determinati¢seePls.” Mem.at 33 {nviting the Courtto

secondguess “the Secretary’s decision tdaroduce MRCP into wage index” because, in

¥In Chevron the Supreme Court announced the applicable legal standard whaimtfphattacks a
regulation as contrary to a federal statuee Flynn v. C.I.R269 F.3d 1064, 1069 (D.C. Cir. 2001).
At Step One, courts ask whether “Congress ‘has directly spokeretprecise question at issue,’ in
which case the cort must give effect to that unambiguously expressed intent{ldt'l Treasury Emps.
Union v. Fed. Labor Rel. Auth414 F.3d 50, 57 (D.C. Cir. 2005) (quotigdevron 467 U.S. at 842

43). But if the statute does not unambiguously resolve the questisaus, the court moves on to Step
Two, pursuant to which the court is required to defer to the agencyésrmdietation, so long as it
reasonably follows from a permissible constructiontsd statute.SeeOtsuka PharmCo., 2016 WL
4098740, at *14 (“At Chevron Step Two, this Courtistaccept a reasonable agency construction of a
statutory provision, even if it ‘differs from what th€Jourt believes is the best statutory
interpretation” (alteration in original) (quotingBrand X 545 U.S. at 980)).
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Plaintiffs’ view, MRCP generategolatile indices that vary geographically in a manner
that isinconsistentwith “the statutory mandate that the wagdex reflect relative labor
costs across geographic areas pthd agency’s] regulatory goal[s])’)

The bottom line is this: Plaintiffs are mistaken to insist that the 2005 Final Rule
was arbitrary and capricious in violation of the ABAcausdhe agency’s shift to
MRCP standards was insufficiently explained andubstantively wrong To the
contrary when the 2005 Final Rule is examined in the lighthe requiredegal

standardsthis Court finds that nothing could be further from the truth.

4. Plaintiffs Have Failed Tdemonstrag That Inconsistent MAC
BehaviorProducedWage Indices That Violated The Medicare Statute

The final arrow in Plaintif§’ defectivewageindices quivels their assertion that
theregionalwage indiceghat were used to calculate Plaintiffs’ PPS payméntdiscal
years 200through2011 were “arbitrary” (d. (internal quotation marks and citation
omitted)) anddid not properly reflect statutory mandaisgeCompl. { 81;see also id.
19 78-79), becausdhe MACsapplied the policieshatthe 2005 Final Rule and
Transmital 436 had adoptedin an inconsistent and sporadic marn@®?ls.” Mem. at
33;see alsadd. at 11 (“[T]he inconsistent methodologies used by the [MACs] to
determine the hospitals’ wage index Pension Expenses violates the Coogaéssi
mandate requirin@ uniform wage index.”); Compl. § 80 (alleging disparate MAC
behavior). In this regard Plaintiffs assert that the agenggtatutory mandate was to
“‘create a uniform picture of what wage levels were’ around the couiily.” Mem. at
34 (quotingCenta Health Inc.v. Shalala 102 F.Supp.2d 654, 660 (W.D. Va.

2000)), but that goal was not achieved in practbmrause“as a result of the

agency’$ conflicting instructions, hospitals were not using a single, consistent
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methodology to report Pensidxpenses, and [J[MACs were not using a single
consistent methodology to review such Expenges.). Plaintiffs offer the testimony
of “an independent actuar[y]who, according tdPlaintiffs, wascommissioned to
review data from the relevant period adéntified “significant discrepancieis the
patterns of [Pension Expense] adjustments across the [MACs] and gearss” (d.
(first alteration in original) (quoting AR149).) However, what Plaintiffs donotdois
establish thathoseidentifiedinconsistencies resulted iregionalwage indices that
were so inherently defective that their construction and use mustdraedo have
violated the APA.

This conclusion is based, first and foremosttlo@ wellestablishegrinciple
that theCourt must‘presume the validity of the agency’s action[.{3rid Radio v.
FCC, 278 F.3d 1314, 1322 (D.C. Cir. 2002) (internal quotation marks and citations
omitted). Plaintiffs bear the burden of showing the twage indices violated the
Medicare statutesee Aducates for Highway & Auto Safety v. Fed. Motor Carrier
Safety Admin 429 F.3d 1136, 1144 (D.C. Cir. 2005 egents of the Univ. of Call55
F. Supp. 3d at 53, and a demonstration that there was inconsistent reporting or
evaluation of the data during thelevant periog-alone—will not do, becausg¢he
Medicare statute does not mandate that Hit&luce wage indices that capture regional
labor costs to a degree stientific certainty; a “reasonable approximafidrof
regional labor costs all that is regired, Anna Jacques$iosp, 797 F.3d at 11655ee
also Atrium Med. Ctr. v. U.S. Dep’t of Health and Human Seris6 F.3d 560, 569
(6th Cir. 2014) (explaining that the “statute . . . does not mandate exactifcitiaty

Methodist Hosp.38 F.3d at 1230)).This means that the bar is fairly low in terms of
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the agency’statutoryduty to produce wagmdices that reflect relative wage levels
while, by contrast, the hurdle that Plaintiffs must overcomddmonstratéhat the
agencyacted arbitrarily and capiously with respect to developing the pertinent
indices is quite high.See Van Hollen, Jr811 F.3d at 495 (“[S]how[ing] the agency
action is not a product of reasoned decisionmakingis a heavy burden[.]” (internal
guotation marks and citationmotted)).

This Court is confident that Plaintiffs have failed to cleatthurdle. For
example, gen asuming thavarious MACs treated the reporting and reviewing of wage
data differently, and that this differential treatment amountetdigpaate treatment of
parties who were truly similarly situated in all relevant respects (wisdardly
obvious),Plaintiffs have not explaineldowthat disparate treatmemtth respect to the
collection ofwage datampactedthe wage indicesmuch lessddemonstratedhat the
disparities wereso egregious or the impact so great that the resulting wage indices
becane an unreaonably inaccurateeflection of relative wage levelsationwide. To
rebut the presumption of validity that applies to the agency’s actiomsnat enough to
suggest thaany suboptimal behavior on the MACpart when applying the agency’s
rulesnecessarilyfdemonstrates that the wage indices were irredeemably defective, nor
will this Court acept that unproven assumptioBee Anna JagsHosp, 583 F.3d at 7
(“Unsupported allegations of arbitrary treatment are insufficien{ttog Court] to
render a judgment on the merits of such a clains&e alsdRegents of the Univ. of
Cal., 155 F. Supp. 3d at 52 (rejecting challenge to inconsistent application of the 2005
Final Rule because plaintiffs’ expert testimony “was based on spenuland

inferences”).
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And it is especially important to reject the bald assumption that the alleged
“pattern of inconsistency” inlatareporting and review prdices necessarily “violated
the statutory mandate for the creation of a uniform wage index” (Pls.’ .Na&35)
where, as here, the record demonstrates that the “disparate treatheme data by
the hospitals and MAE (d.) was not the sole basis ftre wage indices that the agency
ultimately promulgated.That is, & explained above, in order to produce the wage
indices, HHS undertakes an extensive process in which it “scrubs” the dataives
from the hospitals.SeeAnna Jaque#losp, 583 F.3dat 3. Ths scrubbing process is
over and above what tHdACs do when they review the data in the first instance, @nd
often involvesremoving data that is “incomplete[,] inaccurate , or otherwise
aberrany’ id. (citation omitted) includingdatathat pertains t@ntire hospitalssee,

e.g, 2005 Final Rule, 70 Fed. Reg. at, 372 (removing wage data for seven hospitals);
Medicare Program; Changes to Hospital Inpatient Prospective Payment Systeims a
Fiscal Year 2008 Rategs FFY 2008 PPS Changgs 72 Fed. Reg47,130,47,317 (Aug.

22, 2007)(removing data for thirty hospitals). Thus, evémhe hospitals and the

MACs applied agency policiconsistenty in a manner thawvould otherwisehave

made the wage indices not reflectivelalbor coststhis Court sees no reason &ssume
thatsuch problems remained uncorrected during the rigorous scrubbing process such
that the ultimatevage indexwas irredeemably deformedand Plaintiffs have offered
none Thus Plaintiffs have failed to carry their burdefidemonstrating that the wage
indices that were applied to thetm generate PPS payments for fiscal years 2007
through 201lwere constructedrbitrarily and capriciouslyn violation of the APA.

See, e.g Regents of the Univ. of Call55 F. Supp. 3d at 53 (concluding that PPS wage
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index was notrbitrary and capricious because fiaintiffs “failed to offer any
evidence about how the purportedly inconsistent application of the [2005 Final Rule]
affected the accuracy of the wage index as a measurdaifuwe labor costs”).

To the extent that Plaintiffs’eal concern isnot defective indices buhe MACs
allegedy inconsistentapplication ofthe 2005 Final Rule itselfsee, e.g.Pls.” Reply
ECF No0.18,at 15-16 (suggestinghat the inconsistent apphtion of the agency’s
policies, in and of itself, constitutes “arbitrary conduct [and] is a viotatf the
agency’s legal mandate and an abuse of discretjptii)s Court doesotdiscern any
such allegation iPlaintiffs’ complaint. Counts | and H—which are nominally brought
under the APA-allege only that the agency failed to adhere to required natice
comment procedures(SeeCompl. 11 5466.) And while Plaintiffs do presapplication
issues in their briefs in relation ounts Il and IV, Cant Ill claimssolelythat the
agency has applied its policies in an impermissibly retroactive dasgeeid. 1Y 6/-77
(Count I1I)), andCount 1V decrieghe lack of uniformity in the application of the
agency’spension policiesnsofar as such digpities allegedly violatéhe Social
Security Act 6eeid. 1179-81 (Count I\)). Itis clear beyond cavil that the APA does
not permit a “blunderbuss” complaint about “general deficiencies in comgdiavith
broad statutory mandatigs’ Banner Health v. &elius 797 F. Supp. 2d 97, 1101
(D.D.C. 2011) (internal quotation marks omitted and citations omitegpecific
agency action must be challenged, and this Court seashitvariness claim related to
the application of the challenged agency poBkarePlaintiffs’ complaint. See Norton v.
S. Utah Wilderness All542 U.S. 55, 6264-66 (2004) (stressing that, because the APA

contemplates review of “discrete” agency actions, a plaintiff musttigetsome
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particular agency action that causes itrhaand may not complain of “[g]eneral
deficiencies in compliance” (internal quotation marks and citations oay)tte
Consequently, Plaintiffs have forfeited any standalone claim that thEVIA
inconsistent application of the policielHS established in t 2005 Final Rule and
Transmittal 436 was, in itself, arbitrary and capricious conduct thadateid the APA.
SeeWasco Prods., Inc. v. Southwall Techs., J@8&5 F.3d 989, 992 (9th Cir. 2006)
(“[SJummary judgment is not a procedural second chance to flesh out inadequate
pleadings.”(internal quotation marks and citation omittdee also 3E Mobile, LLC v.
Global Cellular, Inc, 121 F. Supp. 3d 106, 108 (D.D.C. 2015A] complaint must

. .. give the defendant fair notice of what the . . . claim id #dre grounds upon which
it rests.” (second alteration in original) (internal quotation marks emh)t{quotingBell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007%))

For all these reasons, Plaintifisave not made colorable attack on the wage
indices used to produce their PPS payments, and their myriad requests for summary
judgment on the grounds that their PPS payments were calculated useasgwieivage
indices must be rejected.

B. None Of The Agencys Actions Had An Impermissibly Retroactive Effed

Plaintiffs havenot only attackdthe regional wage indicetat were used to
calculate Plaintiffs’ PPS payments between 2007 and 2@k the various angles
discussed abovéheyhavealsoclaimedthat HHS and its agentscted in an
impermissiblyretroactivemanner when they appligtie polices that the agency adopted
in the 2005 Final RulandTransmttal 436 to Plaintiffs, andalso when some of the
MACs employedhe optional spreadsheet ¢talculatePlaintiffs PPS payments. See

Compl. 1 6%77.) The fact that Plaintiffs fail tadevelop theiretroactivity arguments

51



regardingTransmittal 436or the spreadsheet in their summary judgment briefs makes
qguick work of this Court’s task of evaluating those claims, whichnaost certainly
waived SeeNew England AntVivisection Soc’y v. U.S. Fish & Wildlife SeriNo. 16
cv-149, 2016 WL 4919871, at *6 n.10 (D.D.C. Sept. 14, 2016) (“[A]n issue raised in the
complaint but ignored at summary judgment may be deemed waived. atabtein
original) (citation omitted));Saunders v. MillsNo. 11-cv-486, 2016 WL 1170924, at

*13 (D.D.C. Mar. 24, 2016jdeeming waived a basis for summary judgment not raised
in movant’s principal brief) But even if theretroactivityclaims related to thost@vo
agency actions ltabeen sufficiently pursuedhose claimswould fail for the same

reason that Plaintiffsctontentionregarding thempermissibly retroactive application of
the 2005Final Rule cannot be sustaindgecausdhe agency’s gpication of the 2005
Final Rule,Transmittal 48, and spreadshe&t evaluatewagedata from cost reports

that were submitted prior to the enactment of those policies wasnpermissibly
retroactiveagencyaction as explained below.

1. An Agency Can Alter The Future Legal Consequences That Attach To
Past Actions Without Transgressing Retroactivity Principles

Although the “general legal principles governing retroactivity are relatively easy
to statg” theyare“not as easy to apply.’Nat'l Min. Ass’n v. Dep’t of Labqr292 F.3d
849, 859 (D.C. Cir. 2002) (per curiam).he basic thrust of the doctring thatthe
governmenis preventedrom applyingnewlegal consequences tactions that have
already occurred #andonly if—the government’s actionpends vested rights
“provision operatesetroactively when it ‘impair[s] rights a party possessed when he
acted, increase|[s] a party’s liability for past conduct, or impose|[s] ngiggiwith

respect to transactions already completedd’ (quotingLandgraf v. USI Film Prods.
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511 U.S. 244, 280 (1991) In the administrative context, “a rule is retroactive if it
takes away or impairs vested rights acquired under existing laereates a new
obligation, imposes a new duty, or attaches a new disability in respaenigattions or
considerabns already past.ld. (internal quotation markand citationomitted). By
contrast,f a regulated party’s rights have not yet vested with respegatbcular
condud—i.e., if theformerlegal consequenceasd hisacthave not attachedeforethe
rule change-the agency’saapplication of achanged rulehat altersthelegal
consequencesf the prior conductoperatesonly prospectively. SeeMobile Relay
Assocsyv. FCC, 457 F.3d 1, 11 (D.C. Cir. 2006) (“Retroactive rules ‘alter[] plast
legal consequences of past actions.’” (alteration and emplmsisginal) (quoting
Bowenv. Georgetown Univ. Hosp488 U.S.204,219(1988)(Scalia, J., concurring).
Determining wetherthe application of rule isimpermissibly retroactive
“involves a commonsense, functional judgment about whether the new provision
attaches new legal consequences to eveonspleted before its enactmentNat’l Min.
Ass’'n 292 F.3d at 860 (citath omitted) It is well established th&administrative
rules will not be construed to have retroactive effect unless theiuégegrequires this
result” QuantumEnt'mtLtd. v. U.S. Dep’t of the Interigi714 F.3d 1338, 1342 (D.C.
Cir. 2013) (internahuotation marks omitted) (quotirigandgraf 511 U.S. at 264).
When gplying this analysis, courtSirst look to see whether [the rule] effects a
substantive change from the agency’s prior regulation or prattidertheastHosp.
Corp. v. Sebeliys657 F.3d 1, 15 (D.C. Cir. 2011gitation omitted) The parties here
agree that ta 2005 Final Ruleffected a substantive chanf(geeDef.’s Mem. at 43;

Pls.” Mem. at 2829), andthis Court concursnsofar ashospitalsat least arguably had
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certain costrepating options that were plainly foreclosed after @05 Final Rule.
The second area of inquiry when evaluating the potential retroactive effectule is
that rule’s “impact, if any, on the legal consequences of prior condidrtheast
Hosp. Corp, 657 F.3d at 14.If the new rulé‘alters only thefuture effect of past
actions,” it is not retroactive, but if falter[s] the pastlegal consequences of past
actions’ it is. Id. (emphasis altergdalteration in original)internal quotation marks
and citation omitted).In other wordsalthougha new rule may not “attachfjewlegal
consequences to events completed before its enactmdn(internal quotation marks
and citation omitted)there is no retroactivity objectiafthe rule simply “relies on
facts drawn from a time antecedent to the enactihé&tggents of the Univ. of Call55
F. Supp. 3d at 45 (internal quotation marks and citation omitss® alsd_andgraf
511 U.S. a69n.24 (“[A] statute is not made retroactive merely because it draws upon
antecedent facts for its operation.”)

2. Far FromChangingThe Past Legal Consequences Of Past Actions, The
2005 Rule Merely—And Permissibly—Disrupted Expectations

Clear and convincing precederdgstablishthe fallacy of Plaatiffs’ contention
that the 2005 FinaRule andthe Secretary’s othewageindex relatedactions were
applied in anmpermissibly retroactivenanner Earlier this year, irthe case of
Regentof the University of California v. Burwelll55 F. Supp.3d 31 (D.D.C. 2016)
the U.S. DistrictCourtfor the District of Columbiaaddressed a retroactivity argument
that is indistinguishable from the one Plaintiffs seek to advance hereplaimiffs in
Regentsvere a group of hospitals that challenged the PPS payments they had deceive
for fiscal years 2007 and 2008 on several grounds, inclubyrassertinghat

“application of the 2005 [Final] Rule to the wage indices for [fiscal yle2087 and
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2008 constitutes impermissible, retroactive rulemakinigl’ at 43. Just as in the
instant case, the plaintiffs complained thatorder to construct the wage indices for
2007 and 2008, HHS had employed the 260%al Rule to adjusivagedatathatthe
plaintiffs hadsubmittedto the agencyefore that rud was enactedSeeid. at 42
(noting the plaintiffs’ argument that “the relevant cost data was gestetadfore the
2005 [Final] Rule was adopted, and that application of the rule to that datatetess
impermissible retroactive rulemaking”)n responséo this retpactivity argument, the
Regentsourt explained clearlpothwhy the 2005 Final Rule did not “operate
retroactively”when it wasemployedto evaluate the datthatthe agency used to
construct future wage indiceandhow the plaintiffs’ retroactivityargument actually
“misconceives the nature tiie prospective payment systémid. at 44 Thecourt’s
explanation was firmly rooted in the purposes and function of the wage indexeand th
manner in whiclreimbursemenpayments are generated in the PPS system:

The wage indexfor a particular fiscal year is used to calculate

hospitals’ compensation for wagelated costs that will be incurred

to provide Medicare services in that fiscal ye@hus, the FFYs 2007

and 2008 wage indices were used to deteemihe amount of

compensation hospitals would receive under the prospective

payment system for services provided in those years. The Secretary

simply used historical dataincluding historical pension coststo

calculate theprospectivepayment rate. Althouy the Secretary’s

application of the 2005 [Final] Rule to evaluate historical pension

costs from FYs 2004 and 2005 arguably changed the method used to

make this prospective estimatioih did not alter the compensation

that providers receive for servicesemdy provided.
Id. (emphasis in original).

This Court wholeheartedly agrees with the analysis and explanatitre

operation of the @05 Final Rulethatwas set forthin the Regens$ case and sees no

reason to deviate from that cogent discussiore.héost notablythe Regentpinion
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explained that, when properly understood, changes in the mechanism folatalg the
wage index do noaffect ary vested right of the hospitalbecause “[ulnder the PPS,
the wage index is not used to reimburse providers for labor costs incureadli@r
years[; rlather, thoskistorical costs are used to determine a fair ratgopfospective
compensation.”ld. (emphasis added). Indeed, the treatnsmtvices that Plaintiffs
performed and sought reimbursementifofiscal years 2007 through 2011 had not
even occurred whethe 2005 Final Rule was enacted; therefottee fact thatHHS
determined the rate of compensation for thpest2005services based on datagnst
reports that were submitted befdtee rule clange doesvas not an impermissibly
retroactive application afhe 2005 Final RulePut another way, far from divesting
Plaintiffs of payments that the agency owed for services that the hisspéad already
provided, the 2005 Final Rulaerelyaltered whaPlaintiffs mighthave expectetb
receive fortheservices that they telered to beneficiaries ontlee rule was adopted
At most,then,the 2005 Final Rulehanged the future legal consequences of the
hospitals$ present and futureesvices which is not the stuff of whichmpermissibly
retroactive rulemaking is madeseeNortheastHosp. Corp, 657 F.3d at 14 (explaining
that “[a] rule that alter[s] the past legal consequences of past acsioatroactive”
while one that “altes only the future efect of past actions . . . is notsecond alteration
in original) (emphasis omitted)nternal quotation marks and citation omittedyge
also, e.g, Admirs of Tulane Educ. Fund v. Shalgl887 F.2d 790, 7908 (D.C. Cir.
1993) (rejecting a retroaeity claim where, “[r]ather than altering [past]

reimbursements,” an HHS regulation only “permit[ted] the Secreianyse reaudited
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versions of those past figures for the purpose of determining reintherdgs in
succeeding years!y

Plaintiffs’ only resmpnse to this analysis is to insist thagd they knowrthe
changethat the Secretary adopted in the 2005 Final Reds comingthey “would have
had an opportunity to make different funding decisfowsenthey submitted their cost
reports for 2003 through 2005PIs.” Mem. at 31) But nothing in the law promised the
permanent ossification afageindex-calculation methodsr bound the Secretary to
continue to utilize a certain methodology for evaluating historical daenvelalculating
future wage indies. SoPlaintiffs argument is not so muchcamplaint that the 2005
Final Rule alteredhe “past legal consequences of past adi¢h NortheastHosp.
Corp., 657 F.3d at 14as it is an assertion the Secretary changed the prospauofpost
of their pad actiongexpensesand thereby “upset[] expectations based on prior [aW
DIRECTYV, Inc. v. FCG 110 F.3d 816826 (D.C. Cir. 1997) (internal quotation marks
andcitation omitted) This line of argumenis unavailingbecause, asxplained above,
an agency’s disruption ot regulated party’s expectations about how the law is likely to

treat him in the future is not the same as its applicatiom méw law to that party’s past

15 Recalling that PPS payments are made based on (1) the cost report tsptitalnsubmits related to
discharges in a given year and (2) the wage index in effect when the dadisaharge occurred helps
explain why this is so.SeeRegents of the Univ. of Call55 F. Supp. 3d at#4 see alsa2005 Final

Rule, 70 Fed. Reg. at 4368. It is true that the wage indices about which Plaistidmplair—those

for federal fiscal years 2007008, and 2009-were constructed based on data in cost reports submitted
by hospitals for cost reporting periods beginning in federal fiscalsy2@03, 2004, and 2005,
respectively. SeeFFY 2007 PPS Changes, 71 Fed. Reg. a048; FFY 2008 PPS Changes? Fed.
Reg.at47,316, Medicare Program; Changes to the Hospital Inpatient Prospective Payment System
and Fiscal Year 2009 Rate83 Fed. Reg48,434,48,581 (Aug. 19,2008). But the 2005 Final Rule did
not alter in any way the PR&yments hospitals actually received for the discharges they neddeeb
that rule was adopted (in fiscal years 2003 through 2005); those paymehi®éa made previously
and were based on the wage indices in effect when the covered discharggne tdtarred. The 2005
Final Rule simply explained how the data in those reports would la¢etevhen—for the first time—it
was scrubbed and incorporated into a wage index that would be usaictdate PPS payments in the
future.
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conduct in an impermissibly retroactive mann&ee Ladgraf, 511 U.S. at 269.24
(pointing to the example of “a new property tax or zoning reguldtioat] may upset
the reasonable expectations that prompted those affected to acquire theypso poe
“a new law banninggambling [that] harms the person who had begun tstroct a
casino before the law’s enactment or spent his life learning to count daraisg
noting that “[e]Jven uncontroversially prospective [rules] may unsettpeetations and
impose burdens on past conduct”).

In short, agzhe Regentsourtaptly explained, the Secretaryapplied the 2005
[Final] Rule only to establish prospective compensation rates forcesrwnot yet
provided[,]” and“did not engage in retroactive rulemaking by merely auditing or
drawing new conclusions from previously submitted, historical costidadader more
accurately to establish future reimbursement rategen if that data was previously
audited or used for the purpose of reimbursing providers for past setviBegents of
the Univ. of Calif, 155 F. Supp3d at 45, 46 (citing Adm’rs of Tulane987 F.2d at 794
98). This analysids not only clearly correct, it alsappliesbeyondPlaintiffs’
retroactivityargumentwith respect to the 2005 Final Ruded extends tthe
substantiallysimilar attackghatappear inPlaintiffs’ complaint regardindransmittal
436 and HHS'’s dissemination ofspreadsheet, which, as noted above, Plainté#ifisto
develop in their summary judgment brief€SeeCompl. 1 6%#77.) Plaintiffs have said
nothing to convince this Court thateven assumingrguendothat the arguments based
on Transmittal 436 and the spreadsheet were properly developed and Hemageacy
actions constituted a substantive change in agency pellegnsmittal 48 and the

spreadsheet “alter[ed] reimbursement ratasskervices already provided, amend[ed] the
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rules applicable to past reimbursement periods, or [sought] to recoup amounts
previously paid’ Regents of the Univ. of Calift55 F. Supp3d at45. Therefore all

of Plaintiffs’ retroactivity claims fail.

V. CONCLUSION

Plaintiffs’ myriad attempts t@stablishthat the regional wage indices that were
used to calculate their PPS payments for fiscal years 2007 through 204 Inlverently
defective miss the markor the reasons statedove Nor can Plaintiffs rake a
persuasive claim that the challenged agency actions were impermissiolgatéte.
Accordingly, as provided in the Order this Court issued on September 30, 2015,
Plaintiffs’ motion for summary judgment has be@ENIED and Defendant’s cross

motion for summary judgment has be&RANTED.

DATE: October 26, 2016 Kdanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Jueg
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