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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CATHY CONN,
Plaintiff,
V. CaseNo. 13¢v-01810 CRQ
AMERICAN NATIONAL RED CROSS,

Defendant

MEM ORANDUM OPINION

Cathy Conn was warned for undermining the leadership of her mestalled supervisor at
the American Red Cross, and then terminated seneratihs later for failing to heed the warning
and several other purported transgressions. Believing she wasydutehbecause of her age and
disability—she was 59 years old and suffered from depression, anxiety, and imsttie time—
Conn filed ths suit. Before the Court are three motions by the Red Cross: @arfamtisummary
judgment on all aspects of liability; a motion for summary judgno@ certain issues of damages;
and, should the Court deny summary judgment on liability, a médioa bexch trial on the ground
that the Rd Cross’s status as a federallyartered instrumentality immunizes it from trial by jury.

Finding that Conn has offered sufficient evidence to support a findinghetn&ed Cross’s
proffered reasons for her termination were pretexts for age and disdlsititimination, the Court
will deny the Red Cross’s summgugigment motion on Conn’s claims under the federal Age
Discrimination in Employment Act (“ADEA”) anthe Americans with Disabilities Act (“ADA”).
But becaus€onn has failed to establish that any conduct surrounding her taomionaturred in
the nation’s capital, it will grant summary judgment in favorhef Red Cross on Conn’s claims

under the District of Columbia Human Rights Act.
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As for damageshe Cout agrees with the Red Cross that any baak Conns awarded
should be reduced lifze income she received fraan ancillarybusinessand that Conn is not
entitled to recover pension benefiiscrung after theRed Cross’setirement system closed on
Decamber31, 2012, losinterest incomelife-insurance benefitor living expenses above and
beyond ag award of backpay. The Court willthereforegrant summary judgment to the Red Cross
on thosadamagesssues. A genuineissueof material fact exists, however, as to whether Conn
mitigated her damages by makitig required goocdhith effort to obtain substitute employment
after she was terminatedndthe Court agrees with Conn that it has the authorigmtard backpay
without offsetting that amount with unemploymensurance benefits. The Court willusdeny
summary judgment to the Red Cross on those issues.

Finally, the Courteserves judgment and will issue a separate opinion as to theifgjlow
issues: (1) whetheZorgress has waived the Red Cross’s sovereign immunity with respect to
punitive damages under the ADA and liquidated damages under the ADEA, arte{Bemw
Congress has waived the Red Cross’s sovereign immunity with réspagttrials undeboth
statutes It will therefore defer ruling on the remainder of the Red Cross’somdar partial
summary judgment on damages and on its motion for a bench trial.

l. Background

Cathy Conn worked for the Red Cross for over ten years, primarilyiesctod of the audi
department responsible for ensuring that the Red Cross’s blood lthbloadtesting facilities
complywith federal regulationsSeeDef.’s Mem. SuppMot. Summ. J. Liability*MSJL") 2.

Conn supervised between eight and fourteen auditdrsin August 2011, the Red Cross created
the position of chief compliance officer to oversee Conn’s departiaedthired Thomas Manor for
the job. Id. at 2-3. Things did not go smoothly. Both sides agree that Conn “had issues with

Manor’'s management $&” Pl.’s Opp’n Def.s MSJL 5; Def.’s Mem. Supp. MSJL But while
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Conn claims she was a team player, the Red Cross insists that sheregistég Manor’s authority
from the beginning. In either event, the relationship between the twedsm Septeber 2011,
only a month or so after Manor arrived, following a presentation &ydvito the auditing staff
outlining his vision for the departmenDef.’s Mem. Supp. MSJL-4%. According to Conn,
multiple members of the staff voiced concerns about wiegtpérceivedas inaccuracies in the
presentation slidesPl.’s Opp’n Def.’s MSJL 7.In response to these concerns, Conn sent a
“confidential” email to all of the auditorswithout copying Manc+advising them to take certain
of the slides “with a grain of galand clarifying that she “had no input” on the presentatiDef.’s
Mem. Supp. MSJL 5When Manor became aware of threal and asked Conn about the staff's
reaction to the presentation, Caronveyedheir concerns but failed to mention having seat th
email. Id. at 5-6.

Following this incident, on September 30, 2011, Manor issued Conn aWfiitegdn
warning” letter for “undermining [his] leadershipDef.’s MSJL Ex. 9.Manor wrote that Conn’s
all-staff email exhibited “a lack of support” and raised questions aboutdreagament abilities, as
well as her “ethics and integrity.ld. Manor admonished Conn to conduct herself professionally
and with an “absence of negativity” and directed her to, among othgstticopy me on your all
staff communication” and “invite me to all staff meeting&d!

Thenext business day, Comotified Manorin an emaikhat she had “been under a
psychiatrist’s care for the past 6 years due to job related stress and amdetiyaihe final
written warninghad “exacerbatefher] condition to the point whereshe washeavily medicated
andnot able to travel or work Id. Ex. 13. Conn subsequentyppliedfor approximately five
weeks ofleave under the Family and Medical Leave Act (“FMLA”) due to “poor focus,
distract[ibility], [and] anxiety.” Id. Ex. 14. On her application, which was approved and signed on

Manor’s behalf by another employee, Conn indicated that she had “asskealth condition that
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makes meinable to perfornthe essential functions of ngh.” PIl.’s Opp’nDef.’s MSJLEX. G.
Conn claims that after sleturned from leave, in November 2011, Manor proceeded to “strip(]
[her] of her original job functions,” Pl.’s OppDef.’s MSJL 9, and “informed other employees that
she would slow them downid. at 3.

OnJanuary 16, 2012, Conn emailed Manor and hetir@ztor in the auditing department,
Winnie Dimmick,concerningKristine Bevan, Manor’s executive assistant. Cdaiping about
Bevan's interactions with the auditing st@@onn wrote that[Kri stine] has insulted Winnie and
[me] on multiple occasions. Perhaps a final written warning letter is wadamce her letter is
undermining your leadership with the staff?!” Def.’s Mem. SigSJLEX. 17.

Three days after this incident, on January 19, 2012, Manepared a memorandum
requesting approval to terminate Cond. Ex. 16. Inthe memorandumManor offered four
reasons in support of his terminati@aguest (1) the January 16 email about Kristine Bevan, which
Manor took to be a violation of his admonition in Conn’s finaitten warning to act professionally
and with arfabsence of negativity(2) Conn’s failure tocopy him on all of her email
communications to her staff) her failure toaccurately complete the processing of retirement
paperwork for another employee, which Mahadasked her to do; ar{d) Conn’s distribution of
multiple incorrect versions of@gocument discussing department goals. Def.’'s Mem. SUgpL
Ex. 15. The Red Cross’s Human Resources Doeapproved Conn’s terminatipwhich took
effect on January 20, 2012

Conn then timely filed a charge of discrimination with the Equal Bympért Opportunity
Commissioron March 19, 2012vas issuea rightto-sue letteby the agency on August 22, 28)1
andfiled suit in this Courbn November 19, 2013. Compl.if; Exs. 1, 2. The Court held a

heaing on the Red Cross’s summanggment motias on December 14, 2015.



. Standard of Review

Summary judgment is proper “if the pleadings, depositions, answertetrogatories, and
admissions on file, together with the affidavits, if any, shioat there is no genuine issue as to any
material fact andhat the moving party is entitled to a judgment as a matiang’ Fed. R. Civ. P.
56(a). The party seeking summary judgment bears the burden to demonstratbstince of a

genuine issue of material factCelotex Corp. v. Catretd77 U.S. 317, 32@L986). To overcome a

motion for summary judgment, the namoving party must “designatspecific facts showing that
there is a genuine issue for trial.ld. at 324 (quoting Fed. R. Civ. P. 56(e)). A dispute is genuine
only if a reasonable fadinder could find for the normoving party; a fact is materiahly if it is

capable of affecting the outcome of the litigatidxnderson v. Liberty Lobby, Inc477 U.S. 242,

248 (1986); Laningham v. U.S. Dep't of Navy, 813 F.2d 1236, 1241 (D.C. Cir. 198@kséssing

a party’s motiona court must “view the facts and draw reasonable inferemecele light most
favorable to the party opposing tleimmary judgmehtmotion!” Scott v. Harris 550 U.S. 372,

378 (2007) &lteration in origingl (quotingUnited States v. Diebold, Inc369 U.S. 654, 655 (1962)

(per curiam).

1. Analysis

The Red Croshasfiled a motion for summary judgment on liability as to all of Cenn
claims, which she brings under the ADEAg ADA, andthe DCHRA; a motion forpartial
summary judgment on damagesiich addresseSonn’s mitigation osalary andbenefitsrelated
damages, the availability of punitive damagader the ADA andiquidateddamages under the
ADEA, the availability of compensatory and punitive damageter the ADEA, an€onn’s living
expenses; and a motion for a bench trial. The Geillraddress the liability and most the

damages issues bugserve judgment on the availability of punitive damages under tiAeahid



liquidated damages under the ABEas well as Conn’s right to a jury triagainst the Red Crass
until a later date

A. Motion for Summary Judgment on Liability

The Age Discrimination in Employment Act (“ADEA”) prohibits empérg from
“discharg[ing] an[] individual . . . because of such individual's’ag® U.S.C. § 623.Similarly,
the Americans with Disabilities Act (“ADA”) prohibits employdrem discharging “a qualified
individual on the basis of disability.” 42 U.S.C. § 12112(a). Conn chéngeRed Cross with
violations of both of thesacts® To succeed on her ADEA claim, Conn ultimately “must prove that

age was the ‘butor’ cause of [her] employer’s adverse decisiofaioss v. FBL Fin. Servs., Inc.

557 U.S. 167, 176 (2009). Althougtre D.C.Circuit has not spoken directly to the issoder
circuit courts to have considered the issue in liglfsshave concluded that both the ADEBAd
the ADA “prohibit discrimination that is a ‘bufor cause of the employer’s adverse decision.” The

same standard applies to both lawk€éwis v. HumboldtAcquisition Corp, 681 F.3d 312, 321 (6th

Cir. 2012)(en banc)quotingGross 557 U.S. at 176ee als&erwatka v. Rockwell Automation,

Inc., 591 F.3d 957, 962 (7th Cir. 2010)A] plaintiff complaining of discriminatory discharge
under the ADA must show thatshor her employer would not have fired him but for his actual or
perceived disability; proof of mixed motives will not suffice.”Jhis Court will apply “the same

standard . . . to both lawsl’ewis, 681 F.3d at 321But seeDrasek v. Burwe]INo. 13CV-0847

1 As noted, Conn also charges the Red Cross with violating the DigtGetlumbia Human
Rights Act. The Court “analyze[s] discrimination claims untder®.C. Human Rights Act in the
same way that [it] analyze[s] discrimination claims under the fedetiadlscrimination laws,”
including the ADEA and ADA.Vatel v. Allianceof Auto. Mfrs, 627 F.3d 1245, 1246 (D.C. Cir.
2011);see alsdsiles v. Transit Employees Fed. Credit Uni@A4 F.3d 1, 5 (D.C. Cir. 2015)
(*When evaluating claims brought under B@HRA, ‘decisions construing theD¥ [are
considered] persuasive. tjgotingGrant v. May Dep’tStores Cq.786 A.2d 580, 5834 (D.C.
2001))).




(KBJ), 2015 WL 4910499, at *7 (D.D.C. Aug. 17, 201bolding that “a [disability] discrimination
... claim brought under the ADA can rest on a ‘motivating factau'sation analysismeaning
that the claim can be sustained if discriminatory animus is ynenel of several factors that
precipitated the adverse employment action”)

Courts analyze both statutes under the famiieDonnellDouglasframework, which first

requires the plaintiff to make oaftprima facie case of discriminationHall v. Gant Food, InG.175

F.3d 1074, 1077 (D.C. Cir. 1999ka v. Wash. Hosp. Cir156 F.3d 1284, 1288 (D.C. Cir. 1998)

In the agediscrimination context, making outpaima facie case entails “show[ing] that [the
plaintiff] belongs in the statutorily protected age group, [s]hequadified for the position, [s]he
was terminated, and [s]he was disadvantaged in favor of a youngen.pdtsdl, 175 F.3d at 1077.
As relevant herdn the disabilitydiscrimination context, an employegkes out @rima facie case
in a similar way, buputsforward evidence showing that she is disalhiaderthe ADA—meaning
that she has “a physical or mental impairment that substgrimits one or more major life
activities” 42 U.S.C.8 12102(1)(a).After the plaintiff makes out hegrima facie case, the burden
then switches to the defendant to show that there was a lawful feasbe employment action.

McDonnell Douglas Corp. v. Greg#ll U.S. 792, 802 (1973). If the defendant does so, then the

guestion on summary judgment becomes whether, based on the tdthiéyparties’ evidence, a
reasonable jury could determine that the defendant’s proffered explawats pretext for

discrimination? Brady v. Office of Sergeant at Arm520 F.3d 490, 49495 (D.C. Cir. 2008). In

other words,

[T]he focus of proceedings at trial (and at summary judgnjehbuld]be on whether
the jury could infer discrimination from th@mbination of (1xhe plaintiff's prima

2 The Court’s use of the term “reasonable juskibuld not be taken to presage its decision
on the Red Cross’sepding motion to hold a bench trial in place of a jury trial. Theenfamiliar
reasonablgury standard would still apply in the event of a bench trial becélisdaw of summary
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facie case; (2) any evidence the plaintiff presents to attack the employeffsred
explanation for its actions; and (3) any further evidence of distation that may be
available to the plaintiff . . .

Aka, 156 F.3d at 1289Where, as here, “an employer offers ‘clear and reasonably specific’

nondiscriminatory reasons for the adverse employment aciRaydll v. Nat'l Ass’n of Letter

Carriers 548 F.3d 137, 144 (D.C. Cir. 2008) (quotihgx. Dep’t of Community Affairs v. Burihe,
450 U.S. 248, 258 (1981), “the court need not decide whether the plaintiffdtesout a prima
facie case, anpshould]‘proceed [directlylto the ultimate question of discriminatigd non,” id.

(quotingGeorge v. Leavitt407 F.3d 405, 411 (D.C. Cir. 2005)

1. The Red Cross’s Proffered Reasons for Terminating Conn

Applying McDonneltDouglass burdenshifting framework the Court makes two

determinations: whether the Red Cregsoffered reason®r Conn’s terminatiorre legitmate

and nondiscriminatory, and, if they ara&vhether Coninas produced sufficient evideniog a
reasonable jury to concludieat those legitimate reasons were in fact pretexts for discrinmnaiio
undertaking this inquiry, the Cougtmindful that “there are ‘instances where, although the plaintiff
has . . . set forth sufficient evidence to reject the defendant’aretmn, no rational factfinder

could conclude that the action was discriminatongGiles 794 F.3dat 9(quotingRee\es v.

Sanderson Plumbing Prods., Inc., 530 U.S. 133, 148 (RO00¥uch situations, summary judgment

for the defendant would be prope3eeid.
The Red Crosmaintains that its decision to terminate Conn is amply supportdtedgur
reasons cited iManor’s termination memoranduniirst,the Red Cross points to Conn’s email to

Manor complaining about Kristine Bevan, Manor’s executive assjstawhich Conn wrote,

judgment does not vary with this circumstance.” Farmland Indus.v.I@rain Bd. of Irag 904
F.2d 732, 738 (D.C. Cir. 1990).




“Perhaps a final written warning letter is warranted since her lettederonining your leadership
with the staff!?” Def’dVISJLEX. 17. According to the Red Cross,

Manor understood Conn’sreail to be a sarcastic and unprofessional reference to the

final written warning letter he had issued to Conn because Bevan diépwt to

Conn andjf Conn wanted to make a serious request for an employee outside of her

reporting chain to be disciplined, Manor expected her to do so in -@reoee

discussion rather than in a flippantmail copied to a third person who also was not in

the employee’saporting chain.
Def.’s Mem. SuppMSJL 8 (ctting id. Ex. 2 at 105:2108:17). Conn conteskdanor’s
characterization of the email as negatavel“snarky.” Pl.’s Opp’n Def.’sMISJL 27. But the email
speaks for itselflt clearly was a sarcastic reference to the final written warning she hadeckcei
It can also be reasonably readviolatethe admonition in Conn’s final written warning to act with
“an absence of negativity.” Def.’'s Mem. SuppSIL Ex. 9. The email thus constitutes
legitimate, nonrdiscriminatoryreasorsupportingConn’s termination

The same cannot be saifithe second reasdvianorofferedfor terminating Conn.The
RedCross cites multiple emails th@bnn sent tawvariousstaff membersvithout copying Manor, an
action whichit contends violated Manortirectiveto copy him “on all of her communications with
her staff following the final written warning letterld. Conn’s actions in this regardight seem to

corstitute insubordination, but for the fact that Manever requested that Conn copy him on “all

of her communications with staff.ld. Rather, Mance+in thefinal written warningletter—

instructed Conn, “[Q}py me on yourll staff communication,’id. Ex. 9 (emphasis added), not all
of her staff communication. The Red Crosslichéhis confusion up to a tygoaphical errar
insistingthat Manor made a “reasonable mistake” when he reversed the words “alljcamd “
Def.’s Reply SuppMSJL 21. But that does not change the fact that Ciodisputablycomplied
with theliteral directive in her final written warning: to copy Manor on hers&dlff communication.

Conn’s failure to copy Manor on emails to some individual stafinimers—which in and oftself



does not violate any Red Cross polietherefore cannot constitute a legitimate reason for
terminating her employmentAnd the fact that Manor included this reason as part of the rationale
for his decision to terminate Conn certainly bolsters l@mcof pretext.

Third, the Red Cross points @onris failure to follow up with Human Resources to ensure
that the retirement of another employee was processed successfudlgy ttensing the eavorker
to miss her first pension paymend. Connresponds that she faced technical difficulties in
processing the retirement paperwork and theref@®“disciplined for failing to perform a task
that [ste] literally could not complete.Pl.’s Opp’n Def.’sMSJL 29 n.16. Manor’s termination
memorandum rakes clear, however, that Conn’s transgression was not simgilbes to process
the other employee’s retirement paperwork, but her failure, upon @eciogrtechnical difficulties,
to “follow[] up when she did not receive a response” from Human Ressuather tharfassume(]
that someone [else] had performed the . . . task.” DdEi®. SuppMSJILEX. 15. Especially
given thatthe coworkermissed her first pension payment as a result of Conn’s aetion
inaction—thereappears to be nothintlegitimate aboubasingan employee’s terminatio@at least
in part,on this reason

Connprotestghat Manor was initially tasked with that assignment, never comptetsad
was not disciplined; by contrast, Conn alleges, she attempted tdeterte task, was unable to do
so because of technical issues, yet was terminated. “Such a scenario,” shds;datnacks of
pretext.” Pl.'s Opp’n Def.’s MSJL29. The Red Cross offers a facially sensible explanation for
this distinction:*Human [Rlesource®nly asked Manor to process [the employee’s] retirement
because Conn was out on leave. . . .When Conn returned to work, theasast yet complete and
human resources reassigned it to Conn.” Def.’s Reply S4BpL 22. Yet the fact that both
Manor arnl Conn were at one point tasked with processing the retirement papeivedvidently

neither followed up to ensure that the retirement paperwork was sudigga®cessed, and that
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only Conn faced disciplinary repercussions could potentiadlg &reasonable jury to conclude that
this otherwisdegitimate reason for Conn’s termination was pretextual.

Fourth,the Red Cross claims that Conn repeatedly sent auditors in her depantoenect
versions of a documenutlining department goals and “eveatly instructed the auditors to open a
draft version which highlighted the specific revisions made bydd and ‘accept’ the changes
themselves using word processing software.” Def.’s Mem. SUBAL 9. In Manor’s view, “[t]hs
string of events demonsteqd] [Conn’s] inability to effectively execute as a directotd. Ex. 15.
This too appears to be a legitimate, fthcriminatory reasosupporting Conn’s termination
especially because the incorrect versions that Conn distributed appereaaledifferences of
opinion between Conn and Manbat should not have been shared with st&feDef.’s Mem.
Supp.MSJL9.

Conninsiststhat Manor has done the same thing himself (and was not disciplametigjtes
testimony from the Red Cross’s Vice President for Human Resoudieating that, as far as he
knows,no oneelse at théred Cross has been disciplirethuch lesdired—for distributing
incorrect versions of documentBl.’s Opp’n Def.’sMSJL Ex. C (Dep. of Keith Sherma69:16—
70:11. If a jury credits this testimongnd finds that other Red Cross employees have not been
disciplined for similar conduct, it could conclude thegtifying Conn’s terminatioim partbased on
this kind oftechnical mishap was pretextual.

Conn alsacontends thathe mamer of her terminationaises otherred flags that are
indicative of pretext. “An employer’s failure to follow its owropedures in terminating an

employee may be probative evidence of prete®eeJohnson v. District of Columhi&®9 F. Supp.

3d 100, 106 (D.D.C. 2015)onn first pointdo what she alleges are irregularities in the process by
which she was terminated. For one, she asserts that she had not besrisainy discipline by

the Red Crosprior to receiving her final written waing, and she offers testimony from Dimmick
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that “she had never seen an employee given a final written warningwétteut having some prior
discipline.” Pl’s Opp’'rDef.’s MSJL 26 n.11. It is unclear what firsthand knowledge Dimmick
would have of such a practice, but if it is in fact the Red Cross’siggrawtver to issue final written
warning letters to employees who have no prior disciplinary retioed,Conn’s case might be an
anomaly. Connalso claims that Manor violated the@tRCross'’s disciplinary policies by failing to
consult with both the Human Resources departmentratequal Employment Opportunity office
prior to issuing Conn’s final written warning. The record resainclear as to whether the Red
Crosswholly complied with thepolicy. The Court disagrees with Conn that there is no dispute as
to this point, but acknowledges that some uncertainty exists as toewtieRed Cross fully
complied with its own proceduresdisciplining and terminating Conn.

Taken together, the weaknesses in several of the reasons that the s&dff€rs for
Conn’s termination and the potential anomalies in the processioi whe was terminated could
allow a reasonable jury to conclude that the reasons given were pretéiaral evidence of
pretext, thoughis insufficient to survive a motion for summary judgment, bez@yen in
instances where a plaintiff has provided enough evidence to reject thdaddgfeexplanation, she
still must produce evidence that would allow a rational factfindeptwlude tht her termination
was made for discriminatory reasorGiles 794 F.3d at 9The Court therefore turns to Conn’s
evidence of discrimination.

2. Evidence of Age Discrimination

Connpoints tothree alleged remarks by Manor as evidence that she was terntiratecse
of her age. First, a few weeks after he was hired, Manor held a telephone a@an¥etbrConn
and Dimmidk concerning their professiondévelopment goals. According to both employees,
Manor asked them during the call “when they planned tceréti?l.’s Opp’n Def.’s MSJL 19.

(Dimmick testified that Manor also asked their ages, although Cormotlicécall that in her
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deposition.) Second, Dimmick testified in her deposition that Memdher that she and Conn
“had been in [their] jobs too g to accept changePl.’s Opp’n Def.’s MSJL Ex. Aat43:21-
44:14 And third, Dimmick testified that, prior to Conn’s return fronMeaManor suggested that
Conn would “slow us down” were she to be reassigned the slekhad previously handlefdl. at
121:8-16. Conn contends that Manor’s alleged statements are both aherrtdirect evidence of
discriminatory intent on the part of Manbr.

Manor’s alleged comments are not direct evidence of discriminationudlycgas direct
evidence, a statgent or remark musitself show(] . . . bias in the employment decisioWilson

v. Cox 753 F.3d 244, 247 (D.C. Cir. 2014) (quotigssi-Etoh v. Fannie Mge712 F.3d 572, 576

(D.C. Cir. 2013) (per curianmsee als®aniel v. Johns Hopkindniv., No.CV 14-87 (RCL), 2015

WL 4611525, at *2 (D.D.C. July 31, 201&)irect evidence of discriminatianay include a
“statement or written document showing discriminatory motivetffiominading the employee] on

its face” (quoting_emmons v. Georgetown Univ. Hps431 F.Supp.2d 76, 86 (D.D.C. 2008) In

other words, there must be an “evident connection” “between the rematkeaadverse

employment decision” for the remark to be considered direct evid@&esxk v. Fed. Exp. Corp.

81 F. Supp. 2d 48, 54 (D.D.C. 2000o suchconnectiorhas been shown here. Manor did not
make any of the remarks in connection with his decision to termirmate. CHis question about
when Conn and Dimmick planned to retire arose in an entirely diffemntext—during a

convesation abut professional developmenrsome three months before Conn’s termination.

3 Conn also cites the uncontested fact that she was replaced by a younger pdirsgh as
evidence of discrimination. The D.C. Circuit has made clear, howevefthibahere fact that an
older employee is replaced by a younger one does not permit an cgefénanthe replacement was
motivated by age discriminationl’a Montagne v. Am. Conveence Prodslinc. 750 F.2d 1405,
1413 (D.C. Cir1984) Conn’s replacement by a younger employee is more appropriately
considered as an element of paima facie case of discrimination.
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Although the record is not entirely clear, the same appears to bd Mamor’s purported
comment about Conn and Dimmick having been in theg fob long to accept chge: Dimmick
said it took place during the professiocdalvelopment call, while Conn could not pinpoint iatht
And Manor’s statement that Conn will “slow us down” arose duringeudsion of Conn’s
assignments upon heesturn from leave, again wedtior to her termination.

At most, then, the statements attributed to Manor could be indireeinee of age
discrimination. Unlike direct evidence, indirect evidence does notreeguiexpression of bias on
the face the statement. Discrimination trinstead benferred from the statement based on what
was said and the surrounding circumstances.

Manor’s question regarding Conn’s retirement plans, viewedaad solely in the context
in which it was made, cannot support a discriminatory inference. uiovice perfectly naturalni
the Court’s view, for a newlinstalled supervisor, in the course of discussirsgnior staff
member’s careedevelopment goals, to inquire as to her age and retirement plans. okitipe]
connotation can reasonably be drawn from the question in that seXtaigso, however, for
Manor’s other alleged remarks. The comments that Conn “had been abheo jong to adapt to
change” and “would slow us down” if given back her former asagnts may well have been
innocuous, as the Red Cross claims. But they could also reflect “thef Sndoourate and
stigmatizing stereotypes’ that led Congress to enact the ADBAISon, 753 F.3dat 24748

(quotingHazen Paper Co. v. Biggins, 507 U.S. 604, 610 ()9@8&ding a supervisor’'s remarks

that older workers “didn’t come here to work, [they] came here to reticeivane occasionally

found asleep constituted evidence of-agsed employment discrimination). That is, a reasonable
factfinder cold conclude from thgestatements that Manor viewed older workers like Conn as
resistant to change and inefficient due to their agetmtdhese views led tas decision to

terminate her. That can be enough to permit an inference tleasgebias
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The circumstances surrounding Manor’s statements lend furpeoiguo such an

inference. Cf. Thomas v. Gandh650 F. Supp. 2d 35, 40 (D.D.C. 2008.d, 377 F. App’x 25

(D.C. Cir. 2010) (“[C]ourts doat look at such statements golation but rather in light of the
context in which they were made.”;As discussed previously, Conn has presented “pretext”
evidence challenging the legitimacy of at least some of the reasons thatd¥faned for her
termination and thprocess used to effectuate The relativédy short period of time&uring which
Manor supervised Conn before issuing her final warning and themtgmg her also raises
guestions concerning Manor’s motivations. Viewed against theegntif Conrs and Manor’s
relationship, andh the light most favorable to Conn, the Court concludes that Marmmsents
could support a reasonable inference that he terminated Conn because of A¢guagée Court
will deny the Red Cross summary judgment as to Conn’s ADEA claim.

3. Evidence oDisability Discrimination

Before turning to Conn’svidenceof disability discrimination, the Court must resolve two
threshold questions that the Red Cross has raisggposition to Conn’s claim: first, whether Conn
suffers from a disability within theneaning of the ADA and, second, whether Manor was aware of
any such disability.

a. Whether Conn is Disabled

A person is disabled within the meaning of the ADA when, as neldnvexe, she has “a
physical or mental impairment that substantially limits one aerned her] major life activities.”
42 U.S.C. § 12102)(A). Conn claims that she is disabled under this definition bechassiffers
from depression and anxiety, which slatends substantially interfendth her ability to sleep. It
is undisputedhat Conn suffers from depressiand anxietythatthesedisordes qualifyas mental
impairmens, thatthey caused at least some disruption to Conn’s sleep, and that sleesitiyitesn

a major life activity. The only open question is whether Conn’sah@npairments substantially
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limit[ed]” her ability to sleep. Importantly, “[a]n impairment that is egis@r in remission is a
disability if it would substantially limit a major life aeity when active,” and “[t]he determination
of whether an impaiment substantially limits a major life activity shall be madieut regard to
the ameliorative effects of mitigating measures such as . . . meditatiz U.S.C. § 12102(4)(B)
(E).

To demonstrate that a mental impairment substantially limitgjar life activity, “plaintiffs
must show that their limitatiofis] substantial ‘as compared to the average peirsthe general

population,” Desmond v. Mukasey, 530 F.3d 944, 955 (D.C. Cir. 2008) (quSiimgh v. George

Washington Univ. Sch. of Med., 508 F.3d 1097, 2120(D.C. Cir. 2007)), although “it may be

more appropriate in some situations to set the benchmark againsdithéual’s experience prior
to becoming impaired, or perhaps upon some combination of the indigidunal’he average
person’sexperiencé,id. at 955-56. Wherma plaintiff alleges a substantial limitation oher ability
to sleepshemust “offer more than generalized allegations of restless or $igep, or occasional,
temporary bouts of sleeplessnesB&smond 530 F.3d at 956.

The evidence Conn proffers to estabtisat she suffers from a substantial limitation on her
ability to sleepcenterson her history of insomnia. She testified tsatbegan experiencing
problems with sleeplessness in 19BI/’s Op’n Def.’s MSJL Ex. EDep. of Cathy Gnn)67:16-
19, which is corroborated by héusband and heurrent andormer psychiatrist 1d. Ex. Y (Dep.
of James Connid. Ex. CC Dep. of Dr. John Gragd 2:24-13:4id. Ex. AA (Dep. of Dr. Leo
Yason 15:9-14 As a result of her insomnia, Conn asserts, she experienced troublegsleep
approximatelytwo nights per week around the time she was terminatetipn those nighthe
would typically sleep for around four hour®ef.’s MSJL Ex. 1 (Dep. of Cathy Cont13:1521.

The Red Crossounterdhat any limitation on Conn’s ability to sleep was not substidntizause
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“unrebutted evidence [shows] that [Conn] was sleeping well withodicaigon but had difficulty
sleeping more than four hours a couple times a week.” Def.’s Bejply.MSJIL 23.

The evidenceés far fromonesided however As the Red Cross implicitly recognizebet
relevant question is not how much sleep Conn was actually recé@ming months leading up to
her termination, but rathéo what degree her ability to sleep would be limited in the absence of
“mitigating measures ... such as medicatiorf.”42 U.S.C 8§ 121024)(E)(i). Conn testified that she
is able to sleepvith Ambien,” a prescription sleep ai®l.’s Opp’n Def.’s MSJLEX. E, at68:8
(emphasis addedyvhich shesays sheontinues to taked. at 67:910, clearly implying that her
sleep would suffer without it. If indeed Cooauldsleeponly because of medication, then her
ability to sleep may stilhave beesubstantidy limited within the meaning of the ADA even if the
amount of sleep she actually got did not vary dramatically fronoftthe average person in the
population. See42 U.S.C. § 12102(4)(E)(i). The Red Cross mhagllengeConn’s evidence with
the testinony of Conn’s former psychiatrist, Dr. Yasdhat Conn was sleeping wellthout taking
medication regularlyseeYason Dep. 27:28:4, which would indicate that Conn’s mental
impairments did nosignificantly impairher ability to sleep regardless of mitigation. Badsed on
her testimonya reasonabl@ctfindercouldstill believe she was only sleeping as well as she did

because of medication.

“In the fallof 2008, after the D.C. Circuitad decidedesmoml, Congress amended the
ADA to “reject the requirement enunciated by the Supreme CoS8ution v. United Air Lines,
Inc., 527 U.S. 471 (1999) and its companion cases that whether an impawimgansgally limits a
major life activity is to be determidewith reference to the ameliorative effects of mitigating
measures.” ADA Amendments Act of 2008, Pub. L.-BIb, Sept. 25, 2008, 122 Stat. 3553.
Under this amendment, “[t]he determination of whether an impatrswbstantially limits a major
life activity shall be madevithout regard to the ameliorative effects of mitigating measures such as
. .. medication.” 42 U.S.C. § 12102(E)(i) (emphasis added).
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Even if a jury believes that Conn waat taking medicationan isue of fact would still exist
as to whether getting as little as four hours of sleep two nightsgek constitutes a substantial
limitation. The D.C. Circuit has wrestled with the question of when limitationa person’s ability
to sleep qualify as &istantial In Desmondthe Courtheldthat a reasonable jury could conclude
that a persogettingtwo to four hours of sleep per night for five monéxperienced substantial
limitation. 530 F.3d at 9571t did not however purport toset a ceiling o how much sleep a
person could get and still be substantially limiteter ability to do so Ratheyit emphasized that
“the only question is what a reasonable jury could conclude” as to wimethet a person’s “sleep
difficulties amounted to nothing more than those commonly expezd.” Id. Undoubtedly many
Americans contend with problems sleeping more savamewhat Conn has testified to
experiencing, buthis Court is not in the position to decjdes a matter of law, thatperson who is
able to sleepnly four hours per night on two nights each week is not substantialtgd in her
ability to sleep. Thequestion of whether a plaintiff's ability to sleep is substantiattited is
ultimately a question of fact, and “borderline cases like this turn ondastigns best left to juries
rather than to judges ruling on summary judgmeid.”at 957.

b. Whether Manor Was Aware of Conn'’s Disability

The Red Cross argues that Manor did not have enough information tookrewen suspect
that Conn was disabled and that therefore “he could not possibly &icherdd discriminatory
animus based on a disility.” Def.’s ReplySupp.MSJL 24. Manor’s knowledge in this regard is

relevant, of course, because “an employer cannot fire an employee ‘becausiésability unless it

knows of the disability.”"Hedberg v. IndBell Tel. Co, 47 F.3d 928932 (7th Cir. 1995).Conn
respondshat Manor was aware of her disability because he signed off dfiMiek gpplication
which indicated that she had “a serious health condition that makésifiadte to perform the

essential functions of [her] job,” Pl.’'s Opp’n Ex. &dbecaus¢he emailkhe sent Manor
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discussing her leavexplainedthat she had “been under a psychiatrist’s care for the past 6 years due
to job related stress and anxiétef.’s Mem. SuppMSJL Ex. 13. Conn alsaasserts that “[t]he

Red Cross possessed” a statement by Cdaniser psychiatrist, Dr. Yson, indicating that Conn
suffered from depression and anxieBl.’s Opph 36 n.20althoughManor evidently did nosee

the physician’s statemeunttil after Conn had been terminatedeDef.’s Reply 24.

Although “an employer cannot be liable under the ADA for firing mpleyee when it
indisputably had no knowledge of the disabilityifedberg 47 F.3d at 932emphasis addeddhat is
not the case here. At the time Manor decided to terminate Conn, he was awstnelthdtbeen
and continued to be treated by a psychiatrist over a period of yearxifetlyassues and knew that
whatever mental impairment sheffered frorqudified as a serious health condition. He also was
aware,from the emailConn sent him after receiving the final written warning letteat she was
“heavily medicated and not able to travel or work.” Def.’s Mem. SuppllM=X. 13. This
evidencemight not suffice to show that Manor knew that Conn suffered from dapress
particular,but it could allow for the inference that Manor knew that Conresedif fromsome
seriousmental impairment that wouklibstantitly limit a major life activity—an impairnent that
would thereforequalify as a disability under the ADATherefore even thouglguestions remain
whether Manor knewhat Conn was disabledif in fact she was-viewing the facts in the light
most favorable to Conma, reasonable jury could conclude that he did.

c. Evidence of Disability Discrimination

Assuming that Conn was disabled anidnorwas aware of her disability, Conn still must
produce sufficient evidence for a reasonable jury to findtbieaRed Cross intentionally
discriminat@ against her based on her disability. Coontends that she has produced sufficient
evidence to support a finding of disability discriminatigkccording toConn Manor told

Dimmick that, afterConnreturned from leavehe didn’twant hemworking onher prior assignments
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“because [she] would slojthem] down,” Def.’s MSJL Ex. 1at 33:15-22;see alsd”l.’s Opp’n
Def.’s MSJL 36. Additionally, Conn asserts that when she came back from mésheal, Manor
“had removed almost everything that defined [lj@o]as far as its responsibilities and level [she]

was working at.”ld. at 53:1215; see alsd’l.’s Opp’nDef.’s MSJL 36.

As with Conn’sagediscrimination claim,lte Court agreethat the comment that Conn
“would slow us down” if given back her former assignments mely ave been innocuous, as the
Red Cross claimsThen againit could also reflect “the sort of ‘inaccurate and stigmatizing
stereotypes’ that led Congress to enhet ADA. Wilson, 753 F.3d at 2448 (quotingHazen
Paper Cq.507 U.S. at 610That is, a reasonable factfinder could conclude from the statement
Manor made, in relation to when he potentially received notice of'€afieged disability, that
Manor vewed workers with mental impairments like Conn’s to be inefficagik allowed this view
to motivate his decision to terminate her. That, when viewed inghierhost favorable to Conn,
can be enough to permit an inference of disablddaged bias. Sidairly, if Manorwasindeed made
aware ofConn’sdisability, the fact that heery shortly thereafteremoved her job
responsibilities—following her doctor’s approval to return to work from medicalé&acould
furtherallow a reasonable factfinder to conclude that Conn was terminated orsihefldaer
disability. This is true—whether considered under a motivatiagtor or butfor causation
standard—especially in light of thevidenceConn hagproducedcalling into questionvhether the
Red Cross’s reasoffsr terminating her were the true reasons for taking the action it did
Accordingly, the Court will deny the Red Cross summary judgmetat @snn’s ADA claim.

4, District of Columbia Human Rights Act

The DCHRA prohibits age and disability discriminatioremployment along the same
lines as the ADEA and ADA. The Red Cross contends that Conn cannaot plaisos under the

DCHRA, however, because “the PIRA does not apply extraterritorially and Conn’s claims do not
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have a sufficient link to the District of Columbia.” Def.’s Mem. BUdSJL 35. The Red Cross is
correct. “The DCHRA is not extraterritorial; it does not and casaotire an end to discrimination

in jurisdictions outside of the District of ColumbiaCole v. Boeing C9.845 F. Supp. 2d 27732

(D.D.C. 2012). Neither party disputes the DCHRA'’s lack of extrigbelity, but they sharply
disagree as to whether this case involves an extraterritorial applichthe act.

In support of its position that the act does not apply, the Red Gndgsscores that Conn
was not employed in the Red Cross’s D.C. office, that there is noneeidie the record
contradicting Manor’s sworn statement that he was in Minnesota dhéecided to terminate
Conn(who telecommuted)and that Conn was in Florigdéhen she was terminated and has resided
there ever since. Def.’s Reply SuppSJIL 36. Conn responds “that the Red Cross, not Mr. Manor,
terminated Ms. Conn, and the termination letter came from the Dsti@bdlumbia.” Pl.’s Opp’'n
Def.’s MSJL 37. Urder District of Columbia Court of Appeals precedent, howevet, Wguld not
be enough to establish subject matter jurisdiction under the DCHRAysismshow that the

company is headquartered here or has offices helenteilh v. AFSCME 982 A.2d 301, 3G4-05

(D.C. 2009) as is true for the Red CrosRatler, for the DCHRA to apply, “[e]ither thedecision
must be made, or itgfects must be felt, or both must have occurred, in the District of Colutmbia.
Id. at 305 (emphasis added). Here, Conn doeatt@mpt to show that any effects of the alleged
discrimination against her were felt in the District, and it isigputed that Manor, thenly person
whom Conn alleges discriminated against her due to her age or disatulityhoat all relevant
times worked in Minnesota, madbeallegedly discriminatory decision to terminduer outside of

the District. As a result, the DARIA does not applyo Conn’s clainof discrimination and the
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Courtwill therefore grant summary judgment for the Red Cross on CohrgésandFourof the
Complaint.

B. Motion for Partial Summary Judgment on Damages

The Red Cross also moves the Court to enter summary judgment &inswith respect
to certaincategories oflamages that she seekk) salary and benefitgelated damagesn the
ground that Conn failed tmitigate her damages, and because most of the/satad benefits
related damages Conn seeks are not recoverable for additional reaspuosjt{Z&damaes under
the ADA and liquidated damagesder the ADEAbecause the Red Cross is immune from such
damagess a federal instrumentaljt{3) compensatory and punitive damages under theAAD
because such damages aravailable undethat statuteand (4) living expensebecause Conn
would have incurred the same expenses even if she had not been terntedtsdot. Partial
Summ. J. Damages (“MPSJDI) The Court will addreg$e first, third, and fourth issues, and
defer rulingonthe second

1. Mitigation of Damages

Conn seeks damages to compensate her for the loss of salary andoezieféd after her
termination. In order to recovdrese‘back pay” damages, plaintiffs in dismination cases must
make gooedaith efforts to mitigate their lossey beeking other, suitable employment. According
to the Red Cross, the evidence establishes that Conn did not condoasttermination job search
with the required good faith. In the alternative, the Red Cross urgestinet@cap Conn’s baek
pay camages because Conn acknowledged in her deposition that she volati@nidypned her
search altogether some eight months after she was terminated. eéd@misthe adequacy of her
job search¢laims she continued to search for work after eight months/hstanding her

deposition testimonto the contraryand that furthesearching would havieeenfruitless,and
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argues that the Red Cross has not established that comparable jobs Walrke aveher. The Court
will address the last of Conn’s argumebégore proceeding to the first two.

a. The Availability of Substantially Equivalentiployment

The Red Cross has raised Conn’s alleged failure to mitigate damageaftasrative
defense. Conn responds that, to establish the defense, the Rech@bpsve not only tht she
failed to conduct a goefdith search, but also that suitable employment existed in the fgobhso
similar to thattrom which she was terminate®l.’s Opp’n Def.’sMPSJD2-3. Conn is able to

mustertwo opinionsfrom this Court adpting her proposed standar8eeGriffin v. Wash.

Convention Ctr.No. Civ. 932297 (JMF), 2000 WL 1174967, at *2 (D.D.C. July 21, 2000) (“[T]he

presumption in favor of back pay can be overcome only by thedkefie showing that there was
substantially quivalent employment availabénd that the plaintiff failed to search for it in a

meaningful vay and accept it once foundeériiphasis addejj)Borgo v. Goldin Case No. 9855

(RCL), 1998 U.S. Dist. LEXIS 13847, *323(same) Yet the descriptiosof theappropriate

standard in thoseasesannot be squared witheD.C. Circuit's. INNLRB v. Madison Courier,

Inc., the DC. Circuit explained that where a plaintiff has faileditiigently exercise goodaith
efforts to find a new job, “a scarcity of work and the possibiligt hone would have been found
even with the use diligence [anetelevant.” 472 F.2d 1307, 1318 (D.C. Cir. 1942mphasis

added) Thisconforms tahe prevailingview among the ccuits. SeeWagner v. Dillard Dep't

Stores, InG.17 F. App’x 141, 15354 (4th Cir. 2001) (“Although an employerdinarily must

come forward with evidence that comparable work is available, that ikenoase if the plaintiff

makes little or no effort to seek employmenteginphasis addegEreenway v. Buffalo Hilton

Hotel 143 F.3d 47, 54 (2d Cir. 1998)eaver v. Casa Gallardo, In@22 F.2d 1515, 1527 (11th

Cir. 1991);Sellers v. Delgado Cmty. CqlB39 F.2d 1132, 1139 (5th Cir. 1988¢e alsquint v.

A.E. Staley Mfg. Cq.172 F.3d 1, 16 (1st Cir. 199@¥cognizing a similar exception where “it has
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been shown that the former employee maaleffort to secure suitable employmen&niphasis

added)).But seeOdima v. Westin Tucson Hoté33 F.3d 1484, 1497 (9th Cir. 1995) (rejectany

exception to the rule)Accordingly, if the Red Cross can establish that Conn dic¢mduct a
goodf{aith job search, it need not also present evidence on the availabgitytable alternative
employnent in order to successfully advance its affirmative defense thatf@ethto mitigate
damages.

b. The Adequacy of Conn’s Jole&rch

The parties dispute whether Conn made an honest effort to find @lnafter she was
terminated in January 201Zonntestified in her deposition that she sent out some 140 copies of
her resume, about fiygerweek,to prospective employer$l.’s Opp’n Def.’sMPSJD3. While
the Red Cross does not contest that Gapplied for jobsit questions whether she was truly
serious about obtaining substitute employment. Citing Conn’s ownitlepdsstimony, it claims
that “the only reason she looked for a job at all was to fulfill the mimmequirement for
receiving employment benedit Def.’s Reply Supp. MSJD 5The relevant testimony, however,
fails to prove the Red Cross’s point. Conn was askedshaYstop[ped] looking” for employment.
Id. at 3. She responded that she had sent out five resumes per week because that many were
requred “to get unemployment benefits” and that she ultimately stopp&thpafter she “decided
[she] didn’t want tayo back to work because there wasn't anythinfher] area.” Id. Viewing the
testimony in the light most favorable to Conn, her referémesmemployment benefits could well
have been meant to explain tinember of resumes she sent, rather than her motivation for
conducting any search at all. Moreover, the part of Conn’s answevdkaictually responsive to
the question suggests that sleased her search because she could not findpgmgpriate jobs in

her field—hardly an admission that her search was not in good faith.
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More troublingfor Conn is heacknowledgement that she withdrew from consideration
from the one position for whickhe was offered an interview because she was “too embarrass[ed]”
to provide references or tell the potential employer that she haddyeanated.ld. at 8. As the
Red Cross notes, Conn’s hesitance to provide references or even distingsinformation abat
her former employment suggests that she may have been marg\tlgoughthe motions of
finding a job. On the other hartthe interview offer in question was made in 2013, well after Conn
acknowledges having given up actively searching for employm&ntasonable juror might
conclude that she failed to follow through with the interview becaleskastsensiblystopped her
search months befarel'hat same reasonable juror could also corcthdt Conn’s overall efforts
including sending out some 14€sumes andgsting to jobsearch websitesreflected a goodaith
attempt to secure alternative employment. Given the inherentlycsubjeature of the “good
faith” inquiry, the Court will leave it to a jury to decide whetlann gave it the old collegry.

c. Conn’'s Abandonment of Her Jole&ch

As an altenative to denying Conn all baglay damages, the Red Cross asks the Court to
limit her damages to the eightonth period following Conn’s termination during which she claims
she was actively seekingeainative employment. In her deposition, Conn unequivocallydstast
she stopped looking for employment in September 2012. The Red Crossthagtileis concession
foreclosesanaward of pay for the period after September 2012 because “[a] plenatyfhot

simply abandofher] job search and cinue to recover back pay.” West v. Nabors Drilling USA,

Inc., 330 F.3d 379, 393 (5th Cir. 2003¢onn’s response is twold. Citing her own affidavi#—
which she claims to have prepared in order to “clatikyr’prior deposition testimory-Conn first
contends that she did not completely abandon her job search after Saf6dth It was just “not
as intensive and more selective?l.’s Opp’n Ex. A (Decl. of Cathy E. Copfi 6 The Court will

not credit Conis belaed attestation on this poinT.he socalled “sham affidavit” rule “precludes a
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party from creating an issue of material fact by contradicting pniorrstestimony.” Galvin v. Eli
Lilly & Co., 488 F.3d 1026, 1030 (D.C. Cir. 2007)he rule applies here because Conn has not
offered a persuasive explanatimn why her subsequent statement is more accurate or why it
constitutes a “clarification” rather than a contradictaf her deposition testimonyd.

Conn next contends thet the extent she did curtail her search in September 2012, she did
S0 because the search had become futile. This argument fares better. AsoeG@ain
testified in her deposition that after eight months of searchimgs apparent that “thereasn’t
anything in my area” in terms of suitable employmenef.’s Reply Supp. ®SJD 3 This
testimony, along with the fact that Conn sent out around 140 resamesavail could lead a
reasonable juror to conclude that Conn was justified in abandoeirggarch after eight months of

diligent effort. Cf. Killian v. Yorozu Auto. Tenn., In¢.454 F.3d 549, 55{th Cir. 2006)

(“[Plaintiff] was unemployed for eight months before enteringwetslogy school. It cannot be
said that she removed herself from the job market prematurelyy@wcannot fault her for
embarking upon a new career when there were no comparable positiondevait old one.”).

Accordingly, because a genuine dispute of fact exists as to whether Commeasdnable,
goodf{aith efforts to find substitute employment before September 2012, and whether
searching after that point would have been futile, the Court wily tlee Red Cross'summary
judgment motion as to whether Conn fulfilled her duty to mitigat@abes. While the Red Cross
will have ample evidence from which to argue that she did notugstiqn is ultimately one fahe
eventual factfindeto decide.

2. Other SalaryandBenefitsRelated Damages

The Red Crosalso contendshat most of the other salargndbenefitsrelated damages
Conn seeks are not recoverable for additional reasons. First, i tlatrany award of baglay

Conn receives should be offset by the $226 she earned from an agsbugdie owns and the
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$33,18! she collected in unemploymeinsurance benefits during 2012. Def.’s Mem. Supp.
MPSJD7. Conn concedes that any baizky award should be reduced by any income she earned
from her art business, but disputes that any award should also be redinegdibgmployrant
insurance benefitsPl.’'s Opp’n Def.’sMPSJD10. Of particular relevance ithis dispute is the
collateralsource principle, which “states that benefits from a collateral sohocddsnot lessen

recoverable damagesNeal v. D.C. Dep't of Corr.No. CIV. A. 932420 (RCD, 1995 WL

517249, at *7 (D.D.C. Aug. 9, 1995)
Multiple judges in this district have taken the view that “the colldsgrarce principle,
properly applied, suggests that unemployment benefits shoule sibtracted” from baclpay in

employment discrinmation casesld. (emphasis added)n Neal v. D.C. Department of

Corrections for example, Judge Hogan confronted the identical issue vidhwhis Court is now
faced and held:

[Ulnemploymentbenefits do not represent multiple recovery for injuries inflicted
upon the plaintiffs bythe Department of Corrections. Instead, these benefits are
remuneration under a separate contract with the government, finangagrbll taxes

and payable whethar not an employer is culpable .. Plaintiffs are separately
entitled to back pay and to unemployment benefltise former is compensation for
the wrong they have suffered’he latter is an obligation incurred by thevernment
under a distinct and unrelated statutory regimayment of unemployment benefits

IS not punitive; it is mandatory, and &aty independent of defendantgansgressions.

Collateral benefits should be deducted, if at all, only when treegratuitous (e.g.,
free medical care received by the plaintiff from a friend or relativid, ma expectabin

of repayment in any manner)Gratuitous benefits must be distinguished from
collateral receipts arising from sources like an insurance contraate \wbnsideration
pursuant to a separate bargained arrangement was exchanged by ttie iplénati
form of policy premiums.Unemployment benefits are analogous to insuraide
plaintiff ultimately pays for the benefisif not by policy premiums, #n by lower
wages to offset employer payroll taxasogically, it makes no difference whether the
insurer is the defendant or an independent third party.

Id. at * 7. And Judge Friedman adoptdee sameaeasoningn Phuong v. Nas‘conclud[ing]that

unenployment insurance benefits should not bietsacted from plaintiff's [backpay] award’in an
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ADEA case. 927 F. Supp. 487, 4923(D.D.C. 1996) But seeBishop v. Jelleff Assocs398 F.

Supp. 579, 597 (D.D.C. 1974) (&Bk pay is measured by the difference between the salary an
employee would have received but for a violation of the [ADEA] and theysactually received
from other employmentess unemployment benefits.” (emphasis addell) As compared to the Red

Cross’s position, thleedecisions aralsomore compatible with the Supreme Court’s opinion in

NLRB v. Gullett Gin Co, whichexplainedthat “declin[ing] to deduct state unemployment
compensation benefits in computing back pay is not to make thleysas more than whole . . ..
[M]anifestly no consideration need be given to collateral berjékiesthese]which employees may
have received.” 340 U.S. 361, 364 (1951) (deciding a case under the NatiomaRledations Act,
on which he backpayprovisions of other employmewdiscrimination statutes amodeled).

None of this is to sayhat courts may not emplaffsetsin certain situations to “provide a

way to prevent windfall recoveries.” Swanks v. Wadbtro. Area Transit Auth.116 F.3d 582,

587 (D.C. Cir. 1997). Amost, however, courts “retain(] thiescretion under the ADEA to deduct

[unemploymentinsurance] compensation from the back pay awakthton v. Bank of Cal.649

F.2d 691, 700 (9th Cir. 1981) (emphasis added). No hard and fastquieesthemto dos. As a
result, the Court will deny the Red Cross’s motion for summualyment as to the unemployment
insurance benefits that Conn may have received.

Additionally, the Red Cross contends that Conn cannot recover pensigiitdshe claims
would have acrued after th&Red Cross’setirement systemased on December 31, 2012, lost
interest income oher401(k) contributions, or her lifegnsurance benefits in the form of the total
amount payable under the policy in the event of her death. Def.’s Mgmp.\8PSJD8-10. Conn
now concedes that she cannot recover retirement or pension benefitsl lamber 31, 2012
andthat she cannot cever any lifeinsurance benefitsPl.’'s Opp’n Def.’sMPSJD10 n.14. The

remaining dispute, then, is over whether Conn may recover leststtorner 401(k)contributions
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without an evidentiary foundation for her assertion that she would have aateezbt at an annual
rate of 7%.Whereaghe Red Cross argues that market interats projections require expert
testimony (and Conn has not identified an expert), Def.’s Mem..S34pSID8-9, Conn responds
that she ist leasttcompetent to testify as the interest rate through the end of 2012, Pl.’s Opp’'n
Def.’s MPSJD10 n.14. In either event, the Court agrees with the Red Cross that'l@s
conceded her claim for lost interest income fettng 2012,” Def.’s Reply SuppPSJD11, and
Conn has cité no evidence at all to support her claim that her 2012 contributionsl \Wwaué

grown at a rate of 7%. The Court will therefore grant the Red Grogstion for summary
judgment as t@€onn’sclaims forpost2012 pension benefitistinterest income, ahlife-
insurance benefits.

3. Compensatory and Punitive Damages Under the ADEA

The Red Cross contends tipamnitive damages armbmpensatory damageshat is,
damages for pain and suffering or emotional distres® never available under the ADEA. Def.’s
MPSJD16. Conn concedes in her opposition that she cannot recover cangogias punitive
damages under the ADEA. Pl.’s Opp’'n DeMPSJD2. In light of this concession, arflgecause

persuasive case lasee, e.g.Lindsey v. District of Columbia310 F.Supp. 2d 189, 201 (D.D.C.

2011),and thetext of the statutenakeclear that such damages are unavailahke Courtwill grant
the Red Crossummary judgment o8onn’sdemand for compensatoandpunitive damages
under the ADEA.

4. Living Expenses

Connalsoseeks$220,000n damages as a resulttudr need to withdraw funds from her
401(k)to pay“[lliving expenses” she incurred after she was terminated from the Rex$.CiThese
expenses included “mortgage payments, home equity loan paymentspliléqgrayments, credit

card payments, taxes, home repairs and improvements, medicasesfend]food and clothing,”
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as well as “tuition and housing assistance to [her] niece.” DMdém. SuppMPSJIDEX. 1(Pl.’s
Suppl. Response Def.’s First Set Interrpgés the Red Cross points out, however, “Conn seeks
reimbursement for such expensesddition to—not in lieu of—an award of backay for the
period of time between her termination and trial.” Def.’s Mem. SMREJID17 (emphasis
added) Connincurred none of these expensasa result of herallegedly unlawful termination; she
would havefacedall these same expenses regardless of whether she was terminated or not.
Allowing Conn to recover damages to cover the cost of her living expemnseasldition to
recovering baclpay—would obvioushprovide Conn with a windfall recoverysuch relief is
unavailable under any of the statutes pursuant to which Conn bringlaines. TheCourt will
therefore grant summary judgment in favor of the Red Cross astg<Cattempt to recover her
living expenses addition to an award of baglay.

IV. Conclusion

For the foregoing reasorthie Court will grant the Red Cross’s motion for summary
judgmenton liability as to Conn’s DCHRA claim&ounts Three and Fouoyut will denyit as to
Conn’'sADA and ADEA claims(Counts One and Two)The Court will also grant the Red Cross’s
motion for partial summary judgment asctertain salaryandbenefitsrelated damages by denying
Conn the opportunity to recovdamages in the form of pension benefits she claims would have
accrued after the retirement systewseld orDecember 31, 201 R st interest income, dife-
insurance benefits; compensatorypanitive damages under the ADE&ndliving expenses above
and beyond an award of bapky. The Court will also require that any basky Conn receives be
reduced by the income she received from her art business. The Court wilhdesever, the
motion for patial summary judgment as tehether Conn mitigated damages and whether Conn’s

unemploymeninsurance benefits must offset any baaly award.Finally, the Court will defer
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ruling as to the Red Cross’s immunity from punitive damages undemiie Iguidated damages

under the ADEA, and jury trialunder both statutes

(lotipline L. loper—

CHRISTOPHER R. COOPER
United States District Judge

Date: February 252016
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