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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARTIN SANCHEZ-ALANIZ,

Plaintiff,

)
)
)
)
)
V. ) Civil Action No. 13-1812 (EGS)
)
FEDERAL BUREAU OF PRISONS:t al, )

)

)

Defendants.

)

MEMORANDUM OPINION

This matter idefore the Court on Defendants’ Renewed Motion for Summary Judgment
[ECF No. 32] and Plaintiff's Cross Motion for Summary Judgment [ECF No. 34]. The Court
will deny plaintiff's crossmotion and instead construe it as his opposition to defendants’
renewed motion. For the reasons discussed bét@nZourt will grantlefendants’ motion.

. BACKGROUND

Plaintiff “is currently serving a sentence of 108 months[’] imprisonment imposed by the
[United States District Court for] the Southern District of Texas based amvaction for illegal
reentry of a deported alien in violation of 8 U.S.C. § 1326.” Mem. of P. & A. in Support of
Defs.” Mot. to Dismiss, or in the Alternative, for Summ. J. [ECF No. 15¢{5.” Mem.”), Decl.
of Jennifer Vickers (“First Vickers Decl.”) 1 4eeCompl. at 2.He brings this action under the
Freedom of Infomation Act (“FOIA”), see5 U.S.C. § 552, against the Federal Bureau of Prisons
(“BOP” or “defendant”),a component of the United States Department of Justice (“DOJ"), to

challenge its response to three requests for informagee. generallCompl. at 3-8.
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A. Request Regardirgdministrative TorClaim No. TRTWXR2013-05023

Plaintiff alleges thatin August 2013, he submitted a FOIA request to the BOP’s Central
Office “for a copy ofthetort claim file related to Tort ClaifNo. TRT WXR 201305023,
Compl. at 3see id, Ex. A (Freedom of Information Act Request dated August 19, 26¢3),
which plaintiff demanded compensation of $134.40 for damage to his Iseleeid Ex. B-3
(Incident Report dated June 13, 2013), and for the loss of property contained Hesréin EX.
B-4 (Small Claims for Property Damage or Loss) dated June 14, 2A&3)lso seeks “any
claim[-Jrelated statements issued by any employee or officer of the [BORbjtexh
photographs, diagrams, repair orders, and any othertsaptated to” the claimld. at 3.
Plaintiff explains that the BOP denied his tort claith Ex. C (Letter to plaintiff from Dominic
Ayotte, Deputy Regional Counsel, Western Regional Office, BOP), and the infamrhat
requested would allow hirtto determine what facts or evidence the regional counsel relied upon
to deny the claim.”ld.

“The [Western Regional Counsel's Offic/KRO)] received [p]laintiff’'s FOIA request .
.. on August 23, 2013.” First Vickers Decl. § MVXRO staff returned theequest to plaintiff,
instructing him “that [this] request and [any] future requests must be suthimiftseuant to 28
C.F.R. 8§ 513.60" to the BOP’s Central Office in Washington, [k{gst Vickers Decly 17 see
id., Attach. 3 (Letter to plaintiff from Dennis M. Wong, Regional Counsel, WesterroRagi
Office, BOP, dated August 23, 2013)he declarant “ran a FOIA Report for all requests made
by [p]laintiff and received in the BOP databasé’ | 18 see id, Attach. 4 (FOIA sarch
results). She determined ttiithe Central Office never received a FOIA request [from

plaintiff] for the investigative reports pertaining to TRYXR-2013-05023.”Id. § 18. In other



words, plaintiff “never filed with the Central Office as advidgothe WXRO and required by

[regulation].” Id.

B. FOIA Request No. 2013-10877

Plaintiff alleges thatin August 2013, he submitted another FOIA request to the BOP’s
Central Office “for a copy of [a] report issued by the Special Investg&ervice af\twater
United States Penitentiary in Atwater[,] California . . . on or about May 2013, June 201y, or Ju
2013.” Compl. at 4see id, Ex. D (Freedom of Information Act Request dated August 6, 2013).
According to plaintiff, “[tjhe report indicates separation factors and the defmesk of physical
injury or death [he faced] at Atwater USRCompl. at 4.The BOP’s declarant states that the
Central Office received the request on Aug@st2013,First Vickers Decl. § 20, and forwarded
the matter tolte WXRO for processingg. 1 21. “The WXRO FOIA technician assigned FOIA
Request No. 2013-10877 to this requesd.”

Upon receipt of five pages of responsive records from USP Atveateid, Attach. 5
(email dated November 2, 2013 regarding FOIA Request 10877), on December 11, 2013,
WXRO staff released the documents in part to plaintiff at no charge, redactitigripaf each
of . . . page[] pursuant to [Exemptions 7(C) and 7(/l, T 22 see id, Attach. 7(redacted
Inmate Investigation Repoi©ase Number AT\AL3-0207-A) The letter accompanying the
release of records notified plaintiff of his right to file an administrative app&a¢tbOJ’s
Office of Information Policy (OIP”) within 60 days.See id, Attach. 6(Letter to plaintiff from
Dennis M. Wong, Regional Counsel, WXRO, dated December 11, 20¥3RO
administratively closed the matter “pending notification from [plaintiff] as tethwr he was

satisfied with thaVXRO decision’ Id.  23. According to the declarant, “WXRO . . . received



no further correspondence from [plaintiff] with regard to this F@]Aquest,’id. 23, and he

“has not appealed WXROQO'’s decision on FOIA Request No. 2013-10877" to thelOR24.
C. FOIA Request No. 2013-01945

Plaintiff alleges thatin Septerber 2012, he submitted a FOIA request to the BOP’s

Central Office Compl. at 5for the following information:

[1] All medical records generated between January 2003 to
September 13 2012[.]

[2] All commissary records generated between April 2012 to
September 13 2012 listing all the commissary iteme]
purchased at Yazoo Medium Security prison in Yazoo City[,]
Mississipp].]

[3] All use of force reports . . . generated between April 22[,] 2012
to September 13 2012 at Yazoo Medium Security prison in Yazoo
City[,] MS[.]

[4] A copy of[his] complete central file and privacy folder related
to [his] current comntment in Case No. 5:14~961 [.]

[5] A copy of [his] complete RETIRED central file and privacy
folder related to a previous commitmen@Gase No. 3:08r-426L][.]

Id., Ex. F (Freedom of Information Act Request for Records dated September 13, 2012).

The BOP Central Office received this request on November 29, a6dzssigned the
matter to the Southeast Regional Office (“SERQ”) for processing. \ltakérs Decl. T 27.
“The SERO FOIA technician assigned FOIA Request No. 2013-01945 to this matterdiaind] s
an acknowledgment letter to [plaintiffl.ld. SERO sff estimated that fees for processihg
request totaled $96.60, and notified plaintiff that the BOP wprddeedcho furtherunless
plaintiff eitherconfirmed his willingness to pay the fees, modified his request, or accepithe tw
hours of search timavailableto himat no cost.ld. § 28 see id, Attach. 9 (Letter to plaintiff
from Craig Simmons, Deputy Regional Counsel, SERO, dated December 7, P04iRjiff

refused to pay the feeSee id  30-31 see also id Attach. 1((Letter to C. Green from plaintiff



dated December 12, 20125ERO administratively closed the mattdr,{ 29, and plaintiff did
not appeal SERQO’s decision to Ol&., T 32.

Il. DISCUSSION

A. Summary Judgment in a FOIA Case

“FOIA cases are typicallyral appropriately decided on motions for summary judgment.
Moore v. Bush601 F. Supp. 2d 6, 12 (D.D.C. 2009). On a motion for summary judgment, the
Court generally “must view the evidence in the light most favorable to the nonmoving par
draw all reasnable inferences in his favor, and eschew making credibility determinations or
weighing the evidence.Montgomery v. Chad46 F.3d 703, 706 (D.C. Cir. 2008ge also
Anderson v. Liberty Lobby, Inet77 U.S. 242, 247-48 (1986). Ordinarily, where thenay
moves for summary judgment, the agency must identify materials in the recorddosieate
the absence of any genuine issue of material faeeFed. R. Civ. P. 56(c)(1). Plaintiff as the
non-moving party then must point to specific facts in the record to show that theres@amai
genuine issue that is suitable for trislee Celotex Corp. v. Catreft77 U.S. 317, 324 (1986).

But where, in a FOIA case, plaintiff has not provided evidence that an agentyndosel faith,
“a court may award sumary judgment solely on the basis of information provided by the
agency in declarationsMoore, 601 F. Supp. 2d at 12, provided that the declarations are not
“conclusory, merely reciting statutory standards, or . . . too vague or sweefing.V. U.S.

Dep't of Justice830 F.2d 210, 219 (D.C. Cir. 1987) (footnote omitted).

I The Court rejects plaintiff's argumeseePl.’'s Opp’n[ECF No. 34]Jat 1:13; Pl.’s Reply[ECF No. £] at1-2,

thatthe First Vickers BclaratiofECF No. 152] is misleading, inaccurate and otherwise unreliable. Plaintiff bases
these assertions on a minor discrepancy: one declarant stated that the B&¥d Regilest No. 20180877 on

August 19, 2013seeFirst Vickers Decl. I 20yhile the second declarastiatel that the BOP received the request

on August 16, 2013 and “uploaded [the request] into the database on August 19, 200Q¢HeesDecl. 5 n.2.
Thisdiscrepancyloes not affect the outcome of this case, and there is no basis for theo@isgatdthe First

Vickers Declaration in itentirety.



B. Exhaustion aAdministrative Remedies

“Exhaustion of administrative remedies is generally required before ggekiicial
review” under the FOIA.Wilbur v. QA, 355 F.3d 675, 677 (D.C. Cir. 2004) (per curiam).
Exhaustion gives “the agency [] an opportunity to exercise its discretion antisxperthe
matter and to make a factual record to support its decisidn(uotingOglesby v. U.S. Dep't
of the Army920 F.2d 57, 61 (D.C. Cir. 1990)). If a requester has not exhausted his
administrative remedies prior to filing a civil actionfiederaldistrict court, his claim is subject
to dismissal.See Hidalgo v. Bl, 344 F.3d 1256, 1258 (D.C. Cir. 2003).

1. BOP Proceduresif®@rocessing FOIA Requests
The BOP’s declarant explains that ageregulations require that a FOIA request be

submitted in writing, addressed to the BOP’s Director, and sent to the FOBWPAct Section

of the Office of the General Counsel at the Central Office in Washington, 8e&:irst Vickers
Decl. 1 6(citing 28 C.F.R. § 513.60)A Central Office FOIA Technician reviews eaeljuest

to determine which office will process ihie Central Office or one of the BOP’s six regional
offices. See id 7. “If an inmate requests records located [a] BOP institution[], the recglest [i
forwarded to the regional official for the region in which the institution istéata Id. For
example, if the Central Office FOIA technician determines tha¥testern Regional Counsel’s
Office or to the Southeast Regiot@bunsel’s Office should handle a request, he forwards the
request to the appropriate FOIA technicidah., see id § 27 n.2. The FOIA technician “enter|[s]
the request into the BOP’s database assign[s] the request a FOIA number for tracking
purposes.”ld. § 8. “Although each region enters its FOIA requests into a database, the database

is centralized and tracks ever FOIA request received by the BIAP Once a request is entered,



“the [system] generates an acknowledgment letter [to] inform[] the requbatdhis] FOIA

request lpasbeerj received and assigned a numbed? 1 9.

Agency regulations require no#ito a requester if the anticipated $der processing his
request exeed $25.1d. § 12. “Ifthe anticipated fee exceeds $25, the ‘request shall not be
considered received and further work shall not be done on it until the requester@gesethe
anticipated total fee’ or modif[ieshe request so as to not incur a’fell. (quoting 28 C.F.R. 8
16.11(e)) (emphasis omitted). Accordingly, the FOIA technician to whom a regassigned
“determine[s] whether an estimated . . . fee letter should be sent to the reqaedtgq]nly
after the requester agrees to pagy estimated fefor] modifies the request so as not to incur a

fee . .. will [a] search be conductédd. | 13 (emphasis omitted).

If responsive records are located, the FOIA technician “review[s] the retoords
determine whether any portion of the records [is] exempt from disclosure[tmelefOIA.” 1d.
1 14. Befoe releasing records, the staff member “will contact the requester imepapf a fee
less than $25 [or] payment of an estimated fad.” “If the records contain exempt(]
information, any reasonably segregable portions of the records [are] disclosed aften adle
the exempt information.’Id. If a request is denied in whole or in part, the requester is notified
in writing of the reasons for the decisioBee id Lastly,the rejuester is “advised that he may

appeal the denial of information to the Office of Information and Policy (Oli).”

2. Request RegardirgdministrativeTort Claim No. TRFWXR-2013-05023

The BOPIfirst argues thaplaintiff failed to exhaust his administrative remedies regarding
his FOIA request for information about Administrative Tort Claim TNRT-WXR-2013-05023.

SeeDefs.” Mem. at 13t4. Becauselgintiff failed to address the requésttheBOP’sDirector



and to mailit to the Central Office as required under 28 U.S.C. § 518&@ndant deems the

“request. . . improperly made” and therefore subject to dismidshlat 14.

A valid FOIA request is one submitted in accordance with applicable regulaons
U.S.C. 8§ 552(a)(3) (providing that an agency must make records promptly available upon any
request “made in accordance with published rules stating the time, placé, deg$, @nd
procedures to be followed”Plaintiff asserts that defendant receives request on August 22,
2013, yet as of the date he filed his complaint, the BOP had not responded to the fepiest.
Pl.’s CrossMot. for Summ. J. [ECF No. 34] (“Pl.’'s Opp’n”) at 1-2. He offers no support for his
assertion thathe Office of the Geeral Counsel at BOP’s Central Office in Washington, D.C.
actually receivedhis FOIA request, howeverAt any rag, plaintiff waivesthis claim 1d. at 15.
Thereforepecause plaintiff did not exhaust his administrative remedggerding
Administrative Tort Claim No. TRTWXR-2013-05023, the Court will grant defendant’s motion

for summary judgmerdn this claim

3. FOIA Request No. 2013-10877

Second,lie BOP argues that plaintiff failed to exhaust his administrative remedies by
filing an administrative appe#&d the OIP of the BOP’s determination on FOIA Request No.
2013-10877 before filing this actiorseeDefs.” Mem. at 15-16Plaintiff counters that the
BOP'’s failure to respond to his request within the requisite 20-day pseedl,U.S.C. §
552(a)(6)(A)]); see alsd-irst Ochoa Decl. T 4 n.1 (acknowledging that the BOP “took longer
than the statutorihallowed time to respond to [plaintiff's] ckar), is itself a valid basis to award

summary judgment in his favo6eePl.’s Opp’n at 3, 14.



Exhaustion is not a jurisdictional requiremetigalgo, 344 F.3d at 1258, but instead is a
prudential consideratioilbur, 355 F.3d at 677. The record now before the Court inclades
copy of the redacted records released to plaioyiihe BOPdeclarations supporting the BOP’s
decisions to withhold information under Exemptions 7(C) and 7(F)fudnoriefing by the
parties. In these circumstances, thei€will resolve the matteon the merits and deny

defendant’s motiown this claim.

4. FOIA Request No. 2013-01945

Lastly, the BOP contends that plaintiff failed to exhaust his administrative iesneith
respect to FOIA Request No. 2013-01945 by refusing to pay estimated fees fesingtee
request.SeeDefs.” Mot. at 16-17.Plaintiff argues that the BOP’s farke to respond to this
FOIA request within 20 days of its receipt not only relieves him of any ololigtd pay fees,
seePl.’s Opp’n at 15, but also is a valid basis to grant summary judgment in hisseead, at

2, 10-11. Heis mistaken.

Becawse“an agency’s disclosure obligation is triggered by its receipt of a request
that,inter alia, is made in accordance with [the agestpublished rules stating the time, place,
fees (ifany), and procedures to follow . .a requestés failure to pay asessed fees .
constitutes a failure to exhatistMarcusse v. U.S. Dep’t of Justj@59 F. Supp. 2d 130, 141
(D.D.C. 2013) (citations and internal quotation marks omitted) (brackets in origifial),Nos.
14-5073, 14-5099, 14-5100, 2015 WL 1606930 (D.C. Cir. Mar. 24, 2015) (per ¢laeem)
Oglesby 920 F.2day 66 (stating that[e]xhaustion does not occur until the required fees are paid
or an appeal is takdrom the refusal to waive fees"Here, defendant demonstrates that the
BOP notified plaintiffon December 7, 2012 — within the requisite 20-day periodantofipated

fees and advised him that no further processing of his request would occur without his

9



agreement to pay feeSeefFirst Vickers Decl. ] 288. Plaintiff does nalemonstrate that he
actually paid any part of the requested feldser does plaintiff showhat he challenged the
calculation of the fees at the administrative leaatithe Court will not entertain his arguments

see e.g.,Pl.’s Reply at3-4,in the context of this litigation.

Because defendant demonstrates plaintiff's failure to exhaust his admirgstestiedies
through compliance with the agency’s fee regulatitmes Court will gransummary judgment
for the BOPregarding=OIA Request No. 2013-0194%ee, e.g., Tereshchuk v. Bureau of
Prisons 851 F. Supp. 2d 157, 162 (D.D.C. 201&)tonelli v. Bureau of Alcohol, Tobacco,

Firearms & Explosivess55 F. Supp. 2d 16, 23 (D.D.C. 2008).

C. The BOP’'sResponse to FOIA Request No. 2013-10877

For purposes of this discussion, the Court proceedimemiff properly had exhausted his
administrative remedies with respect to FOIA Request No. 2013-10877 by pursuing drcappea
the OlIPbefore filing this civil action. The Court will grant summary judgmenttierBOPon
this issue because the agedeynonstrates that its compliance withatgigations under the
FOIA: it conducted a reasonable search for responsive recordseflissifilecision to redact
information under Exemptions 7(C) and 7(&)d releasedll reasonably segregable information

to plaintiff.

1. The BOP’s Search for Responsive Records

“The Court employs a reasonableness test to determine the adequacy of search
metodology . . . consistent with the congressional intent tilting in favor of disclosure.”
Campbell v. U.S. Dep't of Justicé64 F.3d 20, 27 (D.C. Cir. 1998) (citations and internal

guotation marks omitted). An agency “fulfills its obligations under FDlAcan demonstrate

10



beyond material doubt that its search was reasonably calculated to uncovevatitre
documents.”Ancient Coin Collectors Guild v. U.S. Dep’t of St&41 F.3d 504, 514 (D.C. Cir.
2011) (citations and internal quotation marks omitted). “[T]he issue to be resolved is not
whether there might exist any other documents possibly responsive to the requasiebut
whether the search for those documents was adequé&fEsberg v. U.S. Dep’t of JustjcE5
F.2d 1344, 1351 (D.C. Cir. 1983) (citifRgrry v. Block 684 F.2d 121, 128 (D.C. Cir. 1982)).
The agency may submit affidavits or declarations to explain the method and scemeafadh,
see Perry684 F.2d at 126, and such affidavits or declarations are “accorded a presuwhption
good faith, which cannot be rebutted by purely speculative claims about the exastdnce
discoverability of other documents3afeCard Servs., Inc. VES, 926 F.2d 1197, 1200 (D.C.
Cir. 1991) (internal quotation marks and citation omitted). Howefvéire record “leaves
substantial doubt as to the sufficiency of the search, summary judgment fgetioy & not

proper.” Truitt v. Dep’t of State897 F.2d 540, 542 (D.C. Cir. 1990).

The BOP reasonably interpreted plaintiff’'s request for a repsuied by the Special
Investigative ServiceseeCompl. at 3, as a request for records of the Special Investigative
Section (“SIS”), the unit which “investigates inmates and staff miscondtionvthe institution,
gathers intelligence on criminal activéieand investigates threats to the safety of inmates and
staff,” First Vickers Decl.  11. SIS records are maintained at the dmgnastitution,id.,

“either in paper form, or more recently, electronically in the TRUINTEteyp,” Mem. of P. &
A. in Support of Defs.” Renewed Mot. for Summ. J. [ECF No. 3¢0¢fs.” Renewed Mot.”)
First Supp.Decl. of Jennifer Vickers (“Suppickers Decl.”)Y 4. The declarant describes
TRUINTEL as the system “that stores everything in relation to inmate intelégerstuding but

not limited to investigative reports of incidents, Breathalyzer and urigadgsiounts, Security

11



Threat Group (STG) assignments, referrals to the FBI and subpoenas.” Supps Uete | 4.

A search of “all archived paper files” maimtad at USP Atwater yielded no responsive records.
Id. 5. However, a search of electronic records on TRUINTEL using plaintiffie mad
Register Number as search terms “returned . . . one SIS report at USPr AZ&XE3, ATW-
13-0207A.”2 1d. Thiswas thefive-pagereport released to plaintiff in redacted form in

December 20131d.

Based on the BOP’s supporting declarations and absent any opposition from plantiff, t
Court concludes that the agency conducted a reasonable search for records res{ifse t

Request No. 2013-10877.
2. Exemption 7
I. Law Enforcement Records

Exemption 7 protects from disclosure “records or information compiled for law
enforcement purposes,” but only to the extent that disclosure of such records wouldhcause a
enumerated harmSee5 U.S.C. § 552(b)(7FBI v. Abramson456 U.S. 615, 622 (1982). “To
show that the disputed documents were compiled for law enforcement purposes, thg [agenc
need only establish a rational nexus between the investigation andtbeeagency’s law
enforcement duties and a connection between an individual or incident and a possible security
risk or violation of federal law.Blackwell v. FB) 646 F.3d 37, 40 (D.C. Cir. 2011) (internal

guotation marks and citations omitted).

2 The declarant explains that “[t]he ‘A’ means the report was amended andd®varprevious version. Supp.
Vickers Decl. § 6. Although a search of plaintiff's Central File located taquopy of ATW13-0207,”it is
considered a “nocwperative version overridden by ATAMB-0207A.” Id.

12



Deferdant’s declarant submits that tB®P“is a law enforcement agency,” the principal
mission of which “is to protect society by confining offenders in the controlled enveratsrof
prisons and communitlyased facilities that are safe, humane,-effstient, and appropriately
secure, and that provide work and other self-improvement opportunities in becomingdawg-abi
citizens.” Defs.” Mem., Decl. of Beth Ochoa (“First Ochoa Decl.”) f0&Xs.” Renewed dt.,

First Supp. Decl. of Beth Ochoa (“Supp. OchaD) { 4(stating that BOP’s “mission includes
protecting inmates, staff and the communityThe declarant explains that the records
responsive to FOIA Request No. 2013-10877 were generated when “[p]laintiff requettbd tha
BOP-SIS investigate whher his security needs could be met at USP Atwater.” Supp. Ochoa
Decl. 1 6. And according to plaintiff, “[tlhe report indicates separation factors and theedefr
risk of physical injury or death [he faced] at Atwater USP.” Compl. at 4. ThetB@P
demonstrates that the relevant records were compiled for law enforcenysrggsuwithin the

scope of Exemption 7.
ii. Exenption 7(C)

Exemption 7(C) protects from disclosure information found in law enforcementisecor
that “could reasonably be expected to constitute an unwarranted invasion of personal’ pivac
U.S.C. 8§ 552 (b)(7)(C). In determining whether this exemption applies to particadarial, the
Court must balance the interest in privacy of individuals mentioned in the reconast dya
public interest in disclosureSee Am. Civil Liberties Union v. U.S. Dep’t of Just&®b F.3d 1,

6 (D.C. Cir. 2011) (“In deciding whether the release of particular informationittastan
unwarranted invasion of privacy under Exemption 7(C), we must balance the publid interes
disclosure against the [privacy] interest Congress intended the Exemption . Priteernal

guotation marks and citation omitte@yssman v. U.S. Marshals SeA84 F.3d 1106, 1115

13



(D.C. Cir. 2007). The privacy interest at stake belongs to the individual, not the government
agencysee U.S. Dep'’t of Justice v. Reporters Comm. for Freedom of the £8694.S. 749,
763-65 (1989), and “individuals have a strong interest in not being associated unwarrantedly
with alleged criminal activity.”Stern v. FB] 737 F.2d 84, 91-92 (D.C. Cir. 1984). The D.C.
Circuit has held “categorically that, unless access to the names and address@seof
individuals appearing in files within the ambit of Exemption 7(C) is necessargan to

confirm or refute compelling evidence that the agency is engaged in illegatlyastich

information is exempt from disclosureSafeCard Servs926 F.2dat 1206.

As is stated above, the SIS report at issue pertains to an investigatiamtiff's
security needs and whether those needs could be met at USP ABee8upp. Ochoa Decl.
6; Compl. at 4.The BOP withlblds “the names and/or identifying information of BOP
employeesesponsible for conducting supervising, anavaintaining investigative activitiés
included in the report. First Ochoa Decl. § 16. Any “[p]ublicity (adverse or oigerw
regarding [a] particular investigation to which [these employees werghasismay seriously
prejudice their effectiveness immducting other investigationsld. In addition, this
information is withheld “to protect BOP employees, as individuals, from unnecessary

guestioning as to the course of an investigatidd.”

The BOPalso redad “the names and/or identifying information of third party inmates
who . . . provided information to the BOP during the course of its investigationy’ 17. In the
defendant’s experience, “information provided by third party inmates during aviemieés one
of the most productive investigative tools used by its SI8.” The declarant explains that these
inmate interviewees “fear that their identities may be exposed and, consgghenthey could

be harassed, intimidated or threatened with legal consequences, economicorepinisacal

14



harm from other inmates.Id. “To surmount these fears, interviewees must be assured that their

names and identifying information will be held in the strictest of confiderice.”

The declarant avers that there is “[n]o countervailing public interest . . . in¢asgof
this privacy-protected information, because its dissemination would not help explainrgene

activities and operations or outweigh [these] third party individuals’ privigbysi.]” 1d. T 18.

iii . Exemption 7(F)

Exemption 7(F) protects from disclosure information contained in law enfonteme
records that “could reasonably be expected to endanger the life or physical safsty o
individual.” 5 U.S.C. 8§ 552(b)(7)(F). “While courts generally have applied [FOIAhExt®Nn
7(F) to protect law enforcement personnel or other specified third partigs,teyms, the
exemption is not so limited; it may be invoked to protect ‘any individual’ reasoaébigk of
harm.” Long v. U.S. Dep’t of Justicd50 F. Supp. 2d 42, 79 (D.D.C. 2006) (quoting 5 U.S.C. §
552(b)(7)(F)); se Durham vU.S. Dep't of JusticeB29 F. Supp. 428, 434 (D.D.C. 1993)
(protecting third parties, some of whom requested placement in Federal $\Rnogésction
Program, with knowledge of murder tpiintiff had committed). “In reviewing claims under
[FOIA E]xemption 7(F), courts have inquired whether there is some nexus betwelesutie
and possible harm and whether the deletions were narrowly made to avert the possguith
harm.” Antonelli v. Fed. Bureau of Prison823 F. Supp. 2d 55, 58 (D.D.C. 2009) (citing
Albuquerque Pub. Co. v. U.S. Dep’t of Justic26 F. Supp. 851, 858 (D.D.C. 198%ge Linn v.
U.S. Dep't of JusticeNo. 92-1406, 1995 WL 631847, at *8 (D.D.C. Aug. 22, 1995)irfigo
court’s inquiry as to “whether there is some nexus between disclosure and possibe ha
Within limits, cours defer to the agency’s assessment of dan§ee Garcia VU.S. Dep't of

Justice 181 F. Supp. 2d 356, 378 (S.D.N.Y. 2002) (quotiimg, 1995 WL 631847, at *9).

15



The BOP’s declarant explains that, among other functions, “the BOP monitors and
controls certain inmates who present special needs for management.” Supp. Qth$®De
These inmates (Central Inmate Monitoring (“CIM”) cases), “require a highelr déreview to
establish clearance for transfers, temporary release or community actividied he report at

issue in this case pertained to plaintiff's security neddisShe further explains:

A CIM category routinely considered in SIS reports is ssjpm —

that is, whether inmates may be confined in the same federal
institution as other inmates depending on whether there is a verified
threat against the subject of the investigation. To make this
determination, SIS staff will consider whether thdjeat of the
report provided testimony in open court, whether he exhibited
aggressive or intimidating behavior towards other specific
individuals, or whether he has provided information concerning
unauthorized or illegal activities of others. SIS staff interview

the subject and other inmates who had familiarity with the subject.
SIS staff will memorialize those findings in a report, as it did
concerning [p]laintiff in this case. Those findings were redacted
with a red “b7f” marking.

In conjunctionwith a CIM review, SIS can investigate whether an
inmate belongs to a Security Threat Group (STG), a formal or
informal prison gang. Groups within correctional facilities are
categorized as ST&depending upon parameters such as gang
history, purpose, imdvement in illegal activities and propensity for
violence. STGs are primarily formed to protect . . . gang members.
However, STGs often involve illegal activities such as assault,
murder, kidnapping, and controlled substance distribution. They
also hae control and influence over street gangs outside the prison
boundaries. STGs wield enormous power and influence and pose
threats to the safety of prison officials and other inmates. SIS staff
will memorialize those findings in a report, as it did conoeg
[p]laintiff in this case. Those findings were redacted with a red
“b7f” marking.

Id. 11 78.

According to the declarant, disclosureceftain information irthe report “would be

harmful to SIS staff,” who “would be subjected to threats of vidleptisal if STGs knew that
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certain staff members had attempted or were attempting to stifle their operatthrfs9.
Disclosure of such sensitive information also would discourage staff from “cinglict
detailed, comprehensive investigations and document[ing] their findings,” whigimiwould
“increase[] the propensity of security risks by housing inmates togethet flo not get along or
are part of rival groupsjotentially resulting in “an instituticwide incident.” Id. Further, the
declaant states, because prisoners “suspected of ‘snitching’ or ‘ratting out’ . . irottates”
routinely arethe victims of assault, “it is reasonable to infer that the openness in whichifflain
discussed past prison associations and in which [othedtes discussed [plaintiff] were
provided based on an implied assurance of confidentialit.y 10. For these reasons, the
declarant avers that “disclosure of the redacted information would endangee tireplifysical

safety of inmates and staff mbers named within the reportld. § 11.

Plaintiff's challenge to the BOP’s decision to withhold informafimm the SIS report
under Exemptions 7(C) and 7(F) arose from the results of a subsequent FOIA request. On
October 31, 2014, plaintiff “received a copy of . . . records responsive [to FOIA Regupst N
2013-9188,” Pl.’'s Opp’n at 7, for “the SIS Report (Threat Assessment) prepared on/abasit Aug
2014, for Martin Sanchez-Alaniz, Reg. No. 31293-17¥.,"Ex. D(Letter to plaintiff from
Dennis M. Wong, Regional Counsel, WXRO, dated October 28, 2014) at 1. According to
plaintiff, the results of both HA Request Nos. 2013-10877 and 2®@1B8 were the samea
five-page Inmate Investigative Report prepared by SIS staff at USP Atwédenrtiff
“comparative legal analisis [sic] revealed that the [BOP] redacted the twacaledui.S. reports
differently and under arbitrary and capricious circumstances that hasddiase under the
Exemptions outlined in the [FOIA].” Pl.’s Opp’n at 7. For this reason, plaintiff st the

BOP is “not entitled to withhold any part of the S.1.S. reported related to [FOIA Regae
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2013-10877] (this case) . . . Itl. Belatedly, plaintiff challenges the BOP's reliance on
Exemption 7(F) as “hypocritical,” Pl.’s Reply at 4, referring again éodiscrepancy between
the redactions made in response to FOIA Request No. 2013-10877 and to FOIA Request No.

2014-9188see id & 4-7.

Even if there were a legal basis for plaintiff's argurseibiis apparent that tkereports
“are not two identical reports from [S1S]Errata [ECF No. 37-1], Second Sujpecl. of Beth
Ochoa(“Second Supp. Ochdaecl.”) T 2. “The investigatiortypgs] for FOIA Request [No.]
2014-10988 and FOIA Request [No.] 2013-10877 are different,” Second Supp. Ochoa Decl. { 2,
and plaintiff's role in one investigation differs from his role in the otiger§] 3. Accordingly,
BOP staff saw fit to releasrtaininformationfrom one SIS report and teithhold similar
information fromthe other. For example, “[b]ecaugdaintiff’s] role in the SIS report i
forms the basis of FOIA Request [No.] 2013-10877 was listed as ‘Unknown,’” a determination

was made that there was no need to reftlae} word [‘unknown.’]” 1d.3

The Court concludes that the decision to redact the names of and identifying iitfiormat

about BOP employees and inmatiesler Exemptions 7(C) and 7(F) was appropriate.
3. Segregability

If a record contains some information that is exempt from disclosure, any reasonably
segregable information not exempt from disclosure must be released bEteigdde exempt

portions, unless the na@xempt portions are inextricably intertwined with exepmtions. 5

3 Furthermoreplaintiff's complaintpertairs onlyto three requests for information, aR®IA Request No. 2014
9188 came about after the filing thie complaint. Plainiff cannot nowbroaderthe scope of his original complaint
by raisingnew claims regarding FOIA requestsbsequentlynade His motion forleave to file a supplemental
pleading ECF No.46] will be denied.
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U.S.C. § 552(b)see TrandPacific Policing Agreement v. U.S. Customs Sérk7 F.3d 1022,
1027 (D.C. Cir. 1999). The Court errs if it “simply approve[s] the withholding of an entire
document without entering a finding on segregabilitytherlack thereof.”"Powell v. U.S.
Bureau of Prisons927 F.2d 1239, 1242 n.4 (D.C. Cir. 1991) (quotiigirch of Scientology of

Cal. v. U.S. Dep'’t of the Armg11 F.2d 738, 744 (9th Cir. 1979)).

The BOP’sdeclarant avers thgin]o reasonably segregable, nonexempt portions [of the
SIS report] were withheld from [p]laintiff.” First Ochoa Decl. | 23. Basededdclaration
and a copy of the redacted SIS repizelf, the Court concludes that the BOP has released all

reasonably segregable information.
[1l. CONCLUSION

TheBOP has demonstrated that it conducted an adequate search for information
responsive to FOIA 8quesR013-10877, that it properly withheld information under
Exemptions 7(C) and 7(F), and that all reasonably segregable inforrfratiothe SIS report at
issuehas been released to plaintiff. Further, the agency has demonstrated thatt figliéeatifo
exhaust his administrative remedies with respect to his requestdonation regarding
AdministrativeTort Claim No. TRT-WXR-2013-05023 and FOIA Request No. 2013-01945.
The BOP thus has complied with its obligations under the FOIA, and its motion for sygmmar

judgment will be grantedAn Order accompanies this Memorandum Opinion.

Isl

EMMET G. SULLIVAN

United States District Judge
DATE: March 25 2016
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