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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHEILA KENNEDY,

P laintiff,
Civil Action No. 13cv-01819 (BAH)
V.
Judge Beryl A. Howell
NATIONAL RAILROAD PASSENGER
CORPORATION,

Defendant

Memorandum Opinion

The plaintiff, Sheila Kennedy, who is proceedipp sel brings this action against her
former employer theNational Rairoad Passenger Corporation, d/b/a Amtrak (“Amtrak”)
claiming that she was subjectamsexual harassmeint 2009 and therretaliation bymultiple co-
workers and supervisorat several job site#) violation of Title VII o the Civil Rights Act of
1964, 42 U.S.C8 2000e et seq(“Title VI11”), and theD.C. Human Rights Act, D.C. Code 82
1401.01,et seq(“DCHRA”). Compl. -2, 73-131, ECF No. 1 Amtrak contends thahe
plaintiff “struggled” to do her jobs and “when-@wrkers or managers pointed out her
deficiencies, she responded by’ asserting “charges of discrimination streltment.” Def.’s
Mem. Supp. Mot. Summ.. 'Def.’s Mem.”) at 1, ECF No. 35Pending before the Court is
Amtrak’s motion forsummary judgment For the reasondiscussed belowthis motion is

granted.

! The plaintiff was represented by counsel whleefiled hecomgaint and through discovery, bércounsel

moved towithdrawdue to “irreconcilable differenceshortly beforéhe date that Amtrakisiotion for summary
judgmentvas due. Pl.’s Counsel's Mot. Withdraw As Attorney at 1, BoF33. Counsel's motion to withdraw
was grantecand the plaintiff's request fassignment cdpro bonaattorney was deniedinceshe had “neither
statedthatshe is working towards securing new counsetnarmtstrated any effort to obtain other representation.
In addition, the plaintiff [did] not assert that she sigffeomany hardship that would justify providing Court
appointed pro bono counselin the instantmatter.” Mintdefated Septemb8y2014.
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BACKGROUND
In opposing the pending motion for summary judgmeime plaintiff hasnot respaded

concisely to Amtrak’s Statement of Material Undisputed Facts ("©O8MF”), ECF No0.35-2,
as required by Local Civil Rule 7(h)(1) aaddirected in this Court’'s OrdedatedNovember
26, 2014,at 3,ECF No0.38, but instead hafled approximately four hundredpages ofvarious
documentsseePl.’s Conclusion Def.’s Mot. Summ. J. (“Pl.’'s Opp’'n”) Exs-RR, ECF No. 36
1-20; Pl’s Mot. Dismiss Def.’s Mot. Summ. J. (“PL’si@@lu Opp’r’), ECF No. 39,including
nearly ninety pages of handwritten notes with varying degrees of legilsiéigP1.’s Opp’n Ex.
O (“Pl’s Handwritten Notes”), ECF No. 3&. The Court haseverthelesgarefully considered
these submitted materials in evaluating the partestual assertions aratgumentsand the
inferenceshat can be d@wn in favor of the plaintiffas the nommoving party. Thefacts
pertinent to the plaintiff's claimare summarized belowyith citation to the exhibits submitted
by both partiesfollowed by a brief overview of the procedural history

A. Factud History

The plaintiff alleges that she was subjected to sexual harasbynem¢ ceworker in
2009, and theretaliation by three different sets of-amrkers and supervisors in three different
jobs in two different cities over the spanfolr years. Herallegedexperience in each of these
jobs are described below.

1. Plaintiffs Job onMoving Passenger Traingn Washington, D.C.

Following training for the joly the plaintiff wasassignedon April 14, 2008to bean
Amtrak Assistant Conduot working a1 moving passenger trains, which is cal&bad”
service. Def.’s SMF 1 1, 11 The duties for thigob assignment included assisting passengers

while they board and exit the trains, and collecting revenue from passéhgkisMem. at 1
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n.2, with the “primary duty [] to ensure the safe operation of Amtrak’s traids At 1. During
this assignmentthe plaintiff alleges that eao-worker, ConductorDwight McClurkin (“Co-
Worker 1”), committedfour incidents of sexual harassmeweér the coursef about seven
months Def.’s Mot. Summ. J(“Def.’s Mot.”) Ex. D (“Pl. Dep’) 16:13-17:3, 24:24-254,
30:17~22 ECF No. 388.

The first incident occurred toward the end of 2008 or the beginning of 26096:22-
25. The plaintiff alleges thaCo-Worker 1asked heabouta club called Taboand whether the
plaintiff would go there with himan invitation the plaintiff declired. Id. 19:15-18; 20:713,
Def.’s Mot. Ex. J (Pl’s July 9, 2009, Ema)l at 1, ECF No. 3514, PlL's Opp'n Ex. A ("Pl.’s
February2010 Letter to EEOC) at6, ECF No. 36l. The second incident occurred a few weeks
later, whenCo-Worker lallegedly again asked if the plaintiff had gotten the information
regarding the club for himPl. Dep.23:19-21, to which he plaintiff regponded ha’ and quickly
walked away.ld. 23:22-24; see alscPl.’s July 9, 2009, Emaiiit 1; Pl.’sFebruary2010Letter to
EEOC ab.

Approximately six months latethe plaintiff alleges thgton May 31, 2009Co-Worker 1
asked heif shehad a boyfriend Pl. Dep.2824-29:12 Pl.’s July 9, 2009, Emait 1; Pl.’s
February 2010 etter to EEOC af. The plaintiff respondedric’ and explained she was looking
for someone who can keep up with her exercise regimen, \alégedly promptedCo-Worker
1to saythat hetoo, can go a long time and that he was “long?l. Dep.29:24-29:12 Pl.’s July
9, 2009, Emaiat 1; Pl.’s February 201Q.etter to EEOC a—7. After this incident, the plaintiff
felt uncomfortable wheneveé?o-Worker 1walked to her section dfie train and looked at her.
Pl’s July 9, 2009, Ematt 2 Pl.’s February2010 Letter to EEOC af. Finaly, the plaintiff

alleges thaton July 4, 2009Co-Worker 1brushed up against her while she was collecting



tickets. PIl. Dep.36:4-13, 38:13-39:4 Pl.’s July 9, 2009, Emait 2; Pl."sFebruary 2010 etter
to EEOC af/.

The plaintiff did not report any of these four incidentsen they occurredDef.’s SMF
17. Instead, on July 5, 2009, the plaintiff allegedinfrontedCo-Worker labouthis sexually
suggestive condu@ndaslkedhim to stop. Pl. Dep.41:19-42:17 Pl.’s July 9, 2009, Emadt 2;
PI's February 201Qetter to EEOC al. ThereafterCo-Worker 1 apparently stopped making
any comments to the plaintiff that she perceivedeasial in nature buhe plaintiff nonetheless
allegesthat Co-Worker 1subsequenticriticized her job performanceyhich made her feel
uncomfortable Pl.’s July 9, 2009, Emait 2; PIsFebruary 2010 etter to EEOC at 8The
plaintiff cites instance#& which CoWorker 1chided heifor forgetting to collectickets, for
faiing to find seats for passengeasydraising his voice once regarding cookie crumbs on the
floor of a train Pl’s July 9, 2009, Ematt 2; PIsFebruary 201Q.etter to EEOC al. In
addition, on July 72009, atthe request of a family of four, the plaintiff turned two seats to face
each otherin violation of safety standardandwhenCo-Worker lasked her toestorethe seats
to a safe conditignshe disobeyed his orders Ltbmpelled by a supervisorPl.’s July 9, 2009,
Email at 2-3, PI's February 201Qetter to EEOC at-34.

Shortly dter the plaintiff was reprimanded by a supervigar creating unsafe conditions
for passengerghe plaintiff sent an emaibn July 92009, to Amtraks Dispute Resolution
Office (“DRO”), summarizing the encounters she had witfV@wker 1 that she believed were
sexual harassmenPl. Dep.34:1-35:4. On July 10,2009, the plaintiff attendec meeting with
Co-Worker land three supervis® to discuss the sed&irning incident but did notmention any
allegedsexual harassmentd. 57:1224. Although te supervisorsecommendedhatCo-

Worker 1and the plaintiff work irseparate cat® minimize contact between the twd., the



plaintiff allegedly hadwo moreinteractiors with Co-Worker 1in the beginning of August
regardingthe plaintiff's deficient work performancéef.’s Mot. Ex. L ("“DRO’sInvestigative
Findings”) at 3, ECF No. 3%6.

Approximately one month aftsendingheremailto the DROand the meeting with her
supervisors the plaintiff notified heimmediate supervisoy who isa womar for the first time
on August 6, 200%f her sexual harassment allegation3RO’s Investigative Findings at7 n.8.
The supervisoallegedly advisedthe plaintiff that she had been the subject of complaints
regarding her own inappropriate behavieunch as showing her abdominal surgical scars to
coworkers.Pl. Dep.99:8-17. The next day, DRO informed the plaintiff that interviewith
other coworkers regarding the sexual harassment allegationlsl be initiated. DRO’s
Investigalve Findings at 1. The plaintiff requestethat DROstop investigatingher sexual
harassment charggl., a request that the plaintiff reiterated September 42009 Def.’s Mot.

Ex. M (“September 4, 2009, Email Exchat)jg&CF No. 3517. Despite the plaintiff's request,
the DROinvestigator, who is a womangontinuedthe investigationbecause “Amtrak is obligated
to investigate [sexual harassmerghplaints when it becomes aware of therd”

After interviewing the plaintiff and seven of her coworkers and superyighesDRO
investigator found no evidence of sexual harassment or that the disagreements between the
plaintiff and CeWorker 1 were relted to the plaintiff's alleged rejection of purported sexual
advances, which could not be verified through other withed38€’s Investigative Findingsat
1, 8. Instead, three eworkers reported that the plaintiff engagedhmppropriate sexual
condwet, such as making sexual comments about other coworkers and rubbing male cdworker
shoulders and headtl. at 6. Threecoworkerscited the plaintiff's poofjob performance as a

reason for CdWorker 1's fraught relationship with the plaintifig. at 5-7, andno supervisor



witnessedad heard from the plaintiff about sexual harasdémpeor to the investigationid. at7.
The DRO concluded that both the plaintiff andWorker 1 engaged in inappropriate
conversations, though not necessarily with each other, and so both were prathidadopy of
Amtrak’s sexual harassment policy to revield. at 9. DRO forwarded #se findings to the
plaintiff. Def.’s Mot. Ex. N {(November 2, 2009, DRO Letter to'B). ECF No. 3518.

Finally, on October 4, 2009¢ plaintiff alleges that shielt intimidated by Co-Worker 1
who watched her perform a brake teBt.’s February 20Q Letter to EEOC aé. This was the
last time the two worked togethsince on October 26, 2009, the plaintiff voluntarily transferred
to a new jobassignmentworking on empty trains within Amtrak’s terminals and maintenance
facilties, an assignmentaled working inthe“Yard.” PIl. Dep.77:16-78:9

2. Plaintiffs Job on Empty Passenger Trains in Washington, D.C.

Shortly after transferringo the Yardthe plaintiff fled a complaintwith the EEOC on
January 10, 201@&nd subsequention March 16, 201(iled aformal Charge of Discrimination
with the EEOC and the D.C. Office of Human Rightiming €£xual harassment and
retaliation. Compl. §GH4L

At her new assignment in the Yard, the plaintiforked with a new set of superwisoand
coworkers. Pl. Dep.105:+2 114:2-14; Pl’s Opp’n Ex.1 (“Pl’s Empl. Records”) at 18, ECF
No. 362. Here, too, the plaintiff'scoworkers complained to supervisors alibat plaintiff’s
poor job performanceafter whichher supervisorpersonallyobserved heandalso found her
performance deficient and unsafBef.’s Mot. Ex. B (“Broadus Decl.”) 1 6, ECF No. 3%
Def.’s Mot. Ex. C (“Maldonado Decl.”) 1& ECF No. 357. As a resultthe plaintiff was
placed with a newardtrain crew with co-workerswho hadmore seniorityand experienceand

more time to train herBroadus Decl. 1-®.



The plaintiff felt that her work in th@revious Yard crewhad ben goodand attributed
her transfer, not tthe perceivedheed for her to obtaimore traning, but to a male cworker,
on theprevious Yard crew who purportedly did not want to work with her due to her sexual
harassment complairdgainst CeNorker 1and because she did not condone his unsafe
practices Pl. Dep. 142:8-14:6, Compl. 44 Pl.’s Suppl. Opp’nat § PIl.’s Opp’n Ex. M
(“Recording Trans.”) at,JECF No. 3615. All parties agree that the plaintff performance did
not improve with the new train crewDef.’'s Mot. Ex. A (‘Smith Decl)) { 11, ECF No. 355; PI.
Dep. 143:24-144:17 As aresufton June 9, 2010, the plaintiff met withsenior supervisor and
herunion representative to discussrperformance deficienciesBroadus Decl. § 125mith
Decl. Ex. 1 (August 17, 201@upervisor Letté), ECF No. 355. During this meetig, the
plaintiff agreed to remedial trainingSeeAugust 17, 201(upervisor Letter

During the next three weekbg plaintiff received remedial training thatas observed by
her supervisgrwhonoted that she did not have the basic skils needed to work in the Seed.
generallyBroadus Decl. Ex. 1 (“T.E.S.T.S. Entries”) ECF No:635Consequentlyon July 1,
2010, the plaintiff was senhome becauseer workon the equipmentvas unsafe PI. Dep.
178:17179:23. Amtrak then provided additional remedial training to the plaintiif
Wimington, Delawarewhere lertwo training supervisorsboth womenpbserved that she was
stil unable to satisfactorily perform her job duted that their “main concern is for her overall
safety in the yard."Def.’s Mot. Ex.U (“Wimington Eval.”) at 2 ECF No. 3525.

On August 312010,the plaintiff returned to her station the Yard in WashingtonD.C.
and wasdvisedat the beginning of her shift that she would be evaluated thathyigher

female supervisorPl.’s Opp'n Ex. L (‘Pl.’s September 1, 2010, Letter to Amtrak Presigent



ECF No. 3614. As soon athe supervisogot on the enginehowever the plaintiff becamd
from stress ananmediatdy left work. 1d. As a consequencéiaplaintiff was never evaluated.

On September 2010, the plaintiff wrote a letter to theresident of Amtralkcomplaining
that herfemale supervisor in the Yard had harassed her because she had been labeled as a
“snitch.” Id. Theletter recounted instances in which her supervisor stood ovedikeussed
switching her to another shift, told her that her coworkers did not want to vitbrker because
she was unsafandmarked her August 31, 201@eparture aanunexcused absence when she
walked off her shift that nightlue to stress from the evaluatiotd.

Amitrak notified the plaintiff ofaformal investigationtriggeredby herconduct orAugust
31, 2010, whersheavoided an evaluation by leaving and ther&iing to demonstrate that she
was able to perform her duties as Assistant Condud@ef.'s Mot. Ex. V (“Not. of
Investigation”) ECF No. 35826. Following ahearing the plaintiff was notified of herdismissal
effective October 14, 2010Def.’'s Mot. Ex. X (“November 16, 2011Pub. L. Bd. Decision”) at
2, ECF No. 388.2 Within two months of hedismissal the plaintiff fled on December 16,
201Q a second Charge of Discrimination with the EEOC and the D.C. office oahl iRights
based on what sheleved was retaliation in the Yard filve previoussexual harassment
complaint she madeagainst CeNorker 1 Compl. § 55.

The plaintiff appealed hetermination both within Amtrak and to a Pliko Law Board, an
external panelith jurisdiction to resolve disputes between carriers and employees hader t
Railway Labor Actand although the bases for her dismissadre affirmed twice, she was

permitted to return to her gtisn as an Assistant Conductaftermoretraining. Def.’'s Mot. EXx.

2 Atthe hearing, the plaintiff was represented by her uripresentatieand was allowed to crossamine
witnesses and presenther own evidence.'S¥dbt. ExW (“February 7, 201,1Amtrak Letter to Plaintiff) at 2,
ECF Nb. 3527.
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W (“February7, 2011 Amtrak Letter to Plaintiff) at 23, ECF No. 3827, November 16, 2011

Pub. L. Bd. Decisiorat 5-6. The plainiff accepted her reinstatemeand after additional

training in WashingtonD.C.,voluntarily transferred to position in Miami, Florida. PI. Dep.

249:14-2505; Pl’sMot. Ex. M (“May 15, 2012 Miami Supervisor Letter to PI.))ECF No0.39.
3. Plaintiffs Jobin Miami, Florida

On January 17, 2012, the plaintiff began working for Amtrak in Midflorida, where
she alleges that she wagjain,subject to retaliatory actions by her supervisor andaoikers.
Compl. f163-64. Specifically, he plaintiff alleges that “Amtrak continued its pattern of
retaliation against the Plaintiff byitl.  64,inter alia, faiing to give her proper agnments,d.,
scheduling her with “inconsistent and irregular houid,, forcing her to take the conductor test
prematurely,id. § 65,and therfwrongfully refus[ing] to allow [her] to work with her cevery
medications,”id.  70.

According to he plaintiff, she missedhe administration of the tests required for
promotion to Conductodue to her ilness from the stress causelddnMiami supervisor
forcing herto take these tespgematurely Compl. 165 May 15, 2012 Miami Supervisor Letter
to PL. Whenthe plaintiff identified stress as thexcuse foher job absenceAmtrak requiredhat
shesubmit authorization from her physicidefore she could retuto work. Compl. 69. On
June 4, 2012, the plaintiff submitted her physician’s authorization allowingo eark while
taking medication to treat vertigd?l.’'s Mot. Ex. D (*Auth. to Work”) at 23, ECF No. 39.0n
June 192012, however, Amtrak’s own physiciadenied the authaation because ofside
effectsfrom the plaintiff's prescribedmedication. Id.at1. On July 5, 2012, the plaintiff was

dismissedbecause she had been “absent without authorized medical fase faiingto take



her exams on May 15, 2012, despite nwous directives by Amtrafor herto makecontact to
discuss her circumstanceBl.’s Mot. Ex. E (July 5, 202, Termination Lettet), ECF No. 39.

B. Procedural History

On July 28, 2013, the plaintiffled this lawsuitin the U.S. District Court forhe
Southern District of Florida Her complaint contains six countsaiming sexual harassment,
hostile work environment and retaliatioim, violation of Title VII, in Counts |, Il and V,
respectively, and the same three claims, in violatioth@DCHRA, in Counts I, IV andVI,
respectively Amtrak’s Motion to Dismissfor improper venueunderFecderalRule of Civil
Procedurel2(b)(3), was granted anithe case wasubsequentitransferred to this CourtSee
Order Granting in PaMot. Dismiss (“Md. Dismiss Order”), ECF No. 19.

Following extended discovery for over six monteegMinute Orders, dateBecember
20, 2013,andMay 13, 2014(allowing discovery with extensionsfrom DecembeR0, 2013 until
July 30, 2014), Amtrak filed the pending oot for summary judgmentThe plaintiff's initial
response to this motion consisted of two binehdwrittenparagraphs requesting a junal, see
Pl’s Opp’n at 2, without addressing any arguments set ovAintrak’'s moving papersand
accompanied by over 300 pagevafious documents The plaintiff wasafforded an additional
opportunity to submit a substantive oppositiceeOrder,dated November 26, 201ECF No.
38, which she did by fiing a document styled “Motion to Dismiss Defendant' ®m&br
Summary Judgment,” ECF No. 39, that consists of 103 pages, including a number tf exhibi
already provided by Amtrak with its motiosompare e.g.,Pl.’s Suppl. Opp'nExs. E, G, J, K,
and L, with Def.’s Mot. Exs.Y, K, Broadus Decl. Ex1, Def.’s Mot. Exs. Qand V. Amtrak’s
motion for summary judgment is now ripe for consideration.

I. LEGAL STANDARD
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Federal Rule of Civili Procedure 56 provides that summary judgment shadiriedfif
the movant shows that there is no genuine dispute asto any material féet anavant is
entitled to judgment as a matter of laweED. R. Civ. P. 56(a). Summary gigment is properly
granted against a party who, “after adequate time for discovery and upon motidails to
make a showing sufficient to establish the existence of an element edsethtdlparty’s case,
and on which that party wil bear the burden of proof at tri@délotex Corp. v. Catre77 U.S.
317, 322 (1986). Thenoving party bears theurden to demonstratbe “absence of a genuine
issue of material fact” in disputéd. at 323,while the nonmoving party must present specific
facts spported by materials in the recdiétwould be admissible at tri@ndthatcould enable
a reasonable jury to find in its favageAnderson v. Liberty Lobby, In€Liberty Lobby), 477
U.S. 242, 28 (1986) Allen v. Johnso795 F.3d 3438 (D.C. Cir. 2015) (noting that, on
summary judgmentthe appropriatenquiry is “whether, on the evidence so viewadgasonable
jury could return aerdict for the nonmoving party(internal quotations and citation omitted)
see alsdGreer v. Paulson505 F.3d1306, 1315D.C. Cir. 2007) ([S]heer hearsay . . . counts f
nothing on summary judgment.(Jnternal quotation marks omittedFep. R.Civ. P. 56(c) and
(€)(2), (3)

“Evaluating whether evidence offered at summary judgment is sufficientbascast
the jury is as much art as scienc&state of Parsons v. Palestinian Aytbl F.3d 118, 123
(D.C. Cir. 2011). This evaluation is guided by the related principles ‘tbatirts may not resolve
genuine disputes of fact in favor of the party seekimgrsary judgment,”Tolan v. Cotton134
S. Ct. 1861, 18662014) and [t]he evidence of the nonmovant is to be believed, and all
justifiable inferences are to be drawn in flaigor,” id. at 1863 (quotingLiberty Lobby477 U.S.

at259. Courts mustavoid making “credibility determinations or weighg] the evidence,”
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since “[c]redibiity determinations, the weighing of the evidence, and iy of legitimate
inferences from the facts are jury functions, not those of a.judgeeves v. Sanderson
Plumhing Products, Inc.530 U.S. 133, 1561 (2000) see als@urley v. Nat'| Passenger Rail
Corp.,No. 147051, 2015WL 5474078 *3 (D.C. Cir. Sept 18, 2015) In addition, br a factual
dispute to be “genuine,the nonmoving party must establish more tHalh¢ mere existence of
a scintila of evidene in support of [its] position,’Liberty Lobby477 U.S. at 252, and cannot
rely on “mere allegations” or conclusory statemesegEqual Rights Ctr. v. Post Prop$33
F.3d1136, 1141 n.3 (D.C. Cir. 2012¥eitch v. Englangd471 F.3d 124, 134 (D.C. Cir. 2006);
Greene v. Dalton164 F.3d 671, 675 (D.C. Cir. 1999 arding v. Gray9 F.3d 150, 154 (D.C.
Cir. 1993);accordFeD.R.Civ. P. 56(e).If “ opposing parties tell two different stories, one of
which is blatantly contradicted by the record, so that no reasonable jury could believeoutrt
should not adopt that version of the facts for purposes of ruling on a motion for summar
judgment” Lashv. Lemke786 F.3dL, 6 (D.C. Cir. 2015)(quoting Scott vHarris, 550 U.S.
372, 380 (2007)).The Court is only required to consider the materials explicitly cited by the
parties, but may on its own accord consider “other materials in the re¢@nol.R.Civ. P.
56(c)(3).
1. DISCUSSION

The plaintiff claims that Co-Worker 1 sexually harassed h&@pmpl.  75andthat
Amtrak supervisors not only did nothing to proteetfrom this harassmenid. 78, but
retaliated against her in all three of her gdsignmentdn two different citiesover thespanof
four yeas,id. 1 119,in violation of Title VII,id. Y 73-82, 93-102, 11322 (Counts |, lll, V)
and the DCHRAI. 1 83-92, 103-112, 123131 (Counts II, IV, VI) Amtrak counters first,

to the extent the plaintiff alleges that she was subject to any retal@hen she worked for
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Amtrak in Miami, Florida, thseclaims are barrely her failure to exhaust tlalegations
administratively Def.’s Mem. at 2324. Second, Amtrak argues thhae plaintiff has failed to
demonstrate thao-Worker 1'sconductwassufficiently severe or pervasive émount to a
hostile work environmentid. at 79, particularly sinceAmtrak promptly and adequately
responded to her complaint by initiating a thoro@jRO investigation, id. at 14-15. Amtrak
further argues that thegattiff's retaliation claimsstemming from her work in Washington, D.C.
fail because she has not shown that her evaluating supemiscesaware of her sexual
harassment complaintld. at 18. The Courtliscusses each of Amtrakésgumentsseriatim
below.3

A. The Plaintiff Failed to ExhaustClaims Arising from Her Amtrak Job in
Miami, Florida

The plaintiff filed twocharges of discriminationwvith the Equal Enployment Opportunity
Commission (“EEOC™and the DC. Office of Human Rightson March16, 2010andDecember
16, 2010 based on events that occurred when she was assigned to the Road and the Yard, in
Washington,D.C.,respectively,seeCompl. Ex. A (“First Charge of Discrimination”), ECF No.
1-3; id. Ex. C (“Second Charge of Discrimination”’ECF No. 15. Noadministrative complaint
or charge was ever filed fanyevents occurringafter the plaintiff’'s voluntary transfer to an
Amtrak jobin Miami, Florida ConsequentlyAmtrak argues thatb the extenthe plaintiff has
assertetiami-basel claimsof retaliation, these claimarebarred due to lack of administrative

exhaustion. Def.’s Mem. at 23. The Court agrees.

3 Thesameanalysisapplies to the plaintiff's clasunderboth Title VIl and théedCHRA and these¢laims thusrise
and fall togethet. Burley, 2015 WL 5474078at *3. See als@ryant v. District of Columbid 02 A.3d 264, 268
(D.C. 2014)(“[t]he analytical framework for establishing a prima facie cdsetaliation is the same under both the
DCHRA and Title VII"); Estenos v. PAHO/WHO Federal Credit Unjeb2 A.2d 878, 8888 (D.C. 2008) (noting
cases construing Title VII are applicableititerpreting and applying the provision of the DCHRAZ)ed A. Smith
ManagementCo.v. Cerpg47 A.2d 907, 91314 (D.C. 2008) (sameljvely v. Flexible Packaging Ass'@30 A.2d
874, 88789 (D.C. 2003) (Title VIl analysis applicable to DCHRA hostirkenvironment claims).

13



Under Title VII, plaintiffs “must timely exhaust the[ir] administrative remedies before
bringing their claims to couit. Payne v. Salaza619 F.3d 56, 65 (D.C. Cir. 201(3lteration in
original) (quoting Bowden v. United StategH06 F.3d 433, 43{D.C. Cir. 1997); see alsd.ove v.
Pullman Co,404 U.S. 522, 523 (1972Nat'| R.R. Passenger Corp. v. Morg&36 U.S. 101,
104-5, 109 (2002)(a Title VII plaintiff must“file a charge with thEEOQ either 180 or 300
days after the alleged unlawful employment practice occirrdd U.S.C. § 20008(f)(1).
Addttionally, a plaintiff must file a separate chamyerder to exhast administratively each
discrete retaliatory or discriminatory ad#lorgan, 536 U.S. all4.

The D.C. Circuit inPayneleft open the question whethefterMorgan, each new
discrete discriminatory act must be fied with the EEOGyhether, according to a pmorgan
ine of D.C. Circuit casesny unexhausteditle VIl claim may be eligible for judicial
adjudication, without the necessity of separate administrative inges it is within the scope
of the prior EEO investigationas“‘reasonably related” to théled charge Under the pre
Morganapproacha charge may be regarded as “reasonably related” to a filed dhaedea
minimum,” it “arise[s] from an administrative investigation that can reasonably be edpect
follow the [filed] charge of discriminationsince this “connection” gives the agency “an
opportunity to resolve the claim administratively before the employeehélesomplaint in
district court.” Payne 619 F.3d a65 (original alterationsjnternal quotations arncitatiors
omitted). Without deciding “whetheMorgandid in fact overtake that line of caséeD.C.
Circuit concludedin Paynethat the plaintiff had failed to exhaust certain retaliation claims when
the underlying conduct occurred several months #iteconclusion of the EEO investigation,

noting that “the retaliatory conduct . could not possibly have ‘arisen from the administrative
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investigation’ bhat followed the EEO complaints .because the administrative investigation of
those complainteended” well before the alleged retaliatory conduct occured.

While a minority view on this Court is thtte “reasonably related” test for unexhausted
claims asset out inPark v. Howard University71F.3d 904, 907 (D.C. Cir. 1995%urvives
Morgan, the majority view has interpretéddorganto “require exhaustion for all discrete acts of
retaliation after an administrative charge is filed, ‘regardless ofedajonship that exists
between those discrete claims and any otfiedicklin v. Mdonald, No. 141569, 2015 WL
354449, at *2-3 (D.D.C. June 8, 2015guoting Rashad v. Wash. Metro. Area Transit Auth
945 F. Supp. 2d 152, 8666 (D.D.C. 2013). This Court has followed the majority vievbee
Smith v. LynciNo. 161302, 2015VNL 4324167, at *9D.D.C. July 15, 2015)

Regardless, under either the majority or the more lenwmdrity view of the Supreme
Court's holding ifMorgan, the plaintiff's Miamibased retaliation claims would be barfed
failure to exhaust administrativeeview. The plaintiff beganwork “at the Miami Florida crew
base” in Janugr2012, Compl. { 63and, thus, her allegations that her new supervisors and co
workersengaged in retaliatory conduatcurred over a year after the alleged retaliation that was
the subject of her two 20I0EO charges.Moreover, he plaintiff's Miamibased retaliation
allecations point tcactions bynewsupervisors and eworkersliving in ageographically distant
city from where the condualescribed in the first two EE€harge®ccurred Given the gap in
time, the differences in personnel involved, the difference in work s@édog at issue, and the
differences in the retaliatory actions alleged,a@ministrative investigation of the first two EEO
chargesconcerning allege@ventsthatoccurred inD.C.would not have ié theEEOCto
Amtraks Miami office. AccordMot. Dismiss Orde(District Court for the Southern District of

Florida concluding “that these pdSEOGcomplainedof-events do not fall within the
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reasonably expected scope of an EEOC investigatidtheoplaintiff|'s administrative charges
fled in March and December 20].]").

Consequently, the Court finds that, even under the minority interpretatitorgian, the
plaintiff's Miami-basedretaliation allegations are npeasonably related to the EEBargeshat
she filedand thereforemay not be deemed exhaustektcordingly, Amtrak is entitled to
summary judgmenbn anyMiami-based retaliation claimsserted by the plaintiff due to her
failure to exhaust

B. Sexual Harassment and Hostile Work Environme nt ClaimsArising from
Plaintiffs Amtrak Jobs in Washington, D.C.

The allegations underlying the plaintiff'sexual harassment and hostile work
environment claims arise out of teeameeventsthat allegedly occurred duringer tenure
working in Washington, D.@&ompareCompl. 1 7382, with 1193-102 comparef183-92,
with 1103-112 and, therefore, will be addressed together

The law is wellsettled thatexual harassment may creathostile environmenivhenit

iS SO “severe or pervasive [as] to alter the conditions of [the victim's] empittymnd create an
abisive working environmerit. Taylor v. Solis571 F.3d 1313, 1318 (D.C. Cir. 2009)
(alterations in original) (quotingveritor Sav. Bank v. Vinsed77 U.S. 57, 67 (1986) Even
accepting as truthe plaintiff’'s allegationsthat herinteractions withCo-Worker 1 were
inappropriate, uninvited and unwelcome, the allegations fall far short eihmetee threshold
for a hostile work environment

The Court looks to the totality of the circumstances when determining whle¢her
plaintiff has produced enougladts to survive summary judgment that a hostile environment

exists, including “the frequency of the discriminatory conduct; its sevevitgther it is

physically threatening or humilating, or a mere offensive utterance; bather it unreasonably
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interferes withan employee’s work performanteHarris v. Forklift Sys., Ing510 U.S. 17, 23
(1993); see also Ayisdttoh v. Fannie Magrl12 F.3d 572, 577 (D.C. Cir. 2018aloch v.
Kempthorne550 F.3d 1191, 1201 (D.C. Cir. 2008). The bar is set very thighSupreme Court
has emphasized that Title VIl is not “a general civiity codericale v. Sundowner Offshore
Servs, Inc.,,523 U.S. 75, 81 (1998), such thatfhand comments, and isolated incidents (unless
extremely serious) will not amount discrimnatory changes in thierms and conditions of
employment, Faragher v City ofBoca Raton524 U.S. 775, 788 (1998phternal quotations
omitted)

The plaintiff has alleged hostile work environment claims during heritindéashington,
D.C.,working both on moving passenger traims the Road angith empty trainsin the Yard
During her time on the Roadje plaintiff claims that she was subjected to sexual harassment and
ahostile work environment based on thedlegedly sexual comments made Bp-Worker 1, his
conduct inallegedly brusing up against her, angis rude behaviorin pointing outher work
deficiencies after she rejected his sexual advances on July 5, 208%upr&art |.A.1.

At the outsetAmtrak argues that evidence Gb-Worker 1's conductafter the plaintiff
confronted him on July 5, 2008hould not be considered as part of any hostile work
environmentbecausé¢he subsequertonduct consisted only of G@/orker I's comments about
the plaintiff's deficientwork performance. De& Mem.at7-8. Indeed,“evidence that bears no
connection to the plaintiff's protected status cannot support a hostile wargnenent clain?
Herbettv. Architect of Capitql839 F.Supp.2d 284, 299D.D.C. 2012) At the same time, “a
‘hostile work environment claim is composed of a series of sepacts¢hat collectively
constituteoneunlawful employment practice. . .. A court’s task is to determine hehéte acts

about which an employee complains are pathe sameactionable hostile work environment
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practice.” Bergbauer v. Maby®34 F.Supp.2d 55, 70 (D.D.C. 2013) (emphasiad elipsesn
original) (quoting Morgan, 536 U.S. at 120) Here the plaintiff contendshatCo-Worker 1's
criticism of herwork performance after July 5, 2Q0&emmed fronher rejection ohis sexual
advancesnd should be considered as part of the same actionable hostile work environment
claim Pl’s July 9, 2009, Emait 2

The Court need not resolve this argumdmiweve. Even considering all aEo-Worker
1's conduct together, the plaintiff stil fails to make a sufficient shgwthatthis conduct was
sufficiently severe or pervasive as to create a hostile work environrést, the incidents were
isolated and infrequent occurreneesonsisting ofonly four interactions that the plaintiff asserts
were sexual in naturever the period of late 2008 or early 2009 through 4uB009. Sucha
“few isolated incidents of offensive conduct do nobant to actionable drassment.”Stewart v.
Evans 275 F.3d 1126, 1134 (D.C. Cir. 2002)oreover, tiese interactions may have made the
plaintiff uncomfortable but they were not so ovednstant andggressive as tamount to
severeor chronic abuseSeege.g.,Martinezv. P.R. Fed. Affairs Admin813 F.Supp.2d 84,97
(D.D.C. 2011)(finding numerous sexually inappropriate comments, heght scrutiny,
reassignment of job duties to others, creation of procedures that needssibae contact not so
pervasive, severe abusive as to create a hostile work environmefRonji v. Unity
Healthcare, Inc.517 F.Supp.2d 83, 9498 (D.D.C. 2007) (no hostile work environment where
plaintiff's supervisor repeatedly touched plaintiff and made sexually shggestmments);
Coles v. Kelly Sery, Inc., 287 F.Supp.2d 25, 2627, 31 (D.D.C. 2003) (sending sexualy
explicit emails, mimicking sex, and after the plaintiff rejected akadvances, making
physically threatening gestures and swearing do not constitute hostilee mandnment) The

four interactions occurring oveevermmonths that are described by the plaintiftolved no
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aggressive or threatening physical contact or the type of chronic verbal abusesthaen found
sufficient to defeat summary judgmengeee.g,Regan v. Grill Conceptb.C., Inc, 338 F.
Supp.2d 131, 13#38 (D.D.C. 2004) (denying summary judgment where supervisor repeatedly
made sexually charged and degrading comments and a fellow coworker expesd)l
Berman v. WaskTimes Corp.No.92-2738, 1994 WL 750274, at*3 (D.D.C. Sept. 23, 1994)
(denying summary judgmemin DCHRA claims where supervisor “pursued [the plaintiff]
around the office on numerous occasions, commented on hetiagti@ppearance, and
intentionally intimidated her[,]” and the “work environment was repletd misogynistic
decorations, including degrading signs, pictures of scadily women, and a pornographic
game.”). Indeed,none ofthe plaintiff' s interactios with Co-Worker 1that shealleges weref a
sexual naturgvere of sufficient seriousness to promnip¢ plaintiff to report the incidents to her
supervisorsuntii a month or moreafter theincidens occurred and only when her work
performance wasubject tacriticism by her supervisarg

The postluly 4, 2009 interactionbetween the plaintiff an@o-Worker lallegedly
involved the latter’scriticism ofthe plaintiff's work performancé Even if, as the plaintiff
alleges CoWorker 1’scriticism was motivated in part bghe plaintiff's rejection of his alleged
unwanted sexual attentiothe plaintiff does not dispute, and witnesses corroborateCthat
Worker lhadlegtimate reasons toriticize theplaintiff's poor job performangencluding that:
the plaintiff waited until Co-Worker 1told her tofind seats for passengers seated on the floor of

the train, 2f.’s Mot. Ex. E (“Pl.’s Interrogs.”) at8, ECF No. 3®; shecreated amnsafe

4 Even after the plaintiff raised the sexual harassment chaingehtriggered an internal investigation, she
apparentlyequested that thevestigatiorstop. September 4, 2009, Email Exchange

® Although heparties dispute whether &orker lis a supervisor under Title VicompareéDef.'s Mem. at 1213,
with PL’s Suppl. Opp’n at 2, this issue need not be resolved giegardless of Gd/orker Is positionvis a vighe
plaintiff, no hostile work environment was created byaegittis conduct or his criticism, along with others, ofthe
plaintiff's work performance.
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condition when she turned seats aroubef.’s Mot. Ex. H(*Starver Dep.”) 81217 (explaining
that Assistant Conductors are not trained to turn seats, which could bewhsafaot properly
performed), ECF No. 352, andshe admittedo disobeyingCo-Worker 1Is order to turn the
seats arounduntil asked by the supervisor,Pl.’s Interrogs at 19 In addition, the plaintiff was
apparentlyknown for refusingto properly ticket passengers who missed their stopfR0O’s
Investigative Findingsat 5 (confirmed by a witneks

Even if Co-Worker 1could have relayedis criticism in a more polite mannemy
embarrassmerthe plaintiff feltfrom his public criticismdoesnot rise tathe level ofa hostile
work environment. See Faraghei524 U.S. at 788 [€]onduct must be extreme to amount to a
change in the terms andrditions of employmefi), Rattigan v. Gonzale8503 F.Suyp. 2d 56,
79 (D.D.C. 2007)f(nding that unrelated comments, threats and slights at work do not constitute
hostile work environment and that “not everything that makes an employee unhappy is an
actionable” under Title VIIJ.6 In addition, at the time when a supervisor reprimanded the
plaintiff for creating an unsafe condition, followed by a meeting with teupervisors, on July
10, 2009, none of the supervisors were aware of the plaintéfsias harassment chargéhus,
the plaintiff has utterly failed to show thatidence regarding the plaintiff's poor job
performance on the Road has any connection to her gender or her allegations of sexual

harassment and, therefooannot support her btle work environment claimSee Davis v.

® To the extenttte plaintiffallegesthat she was constructively discharged dueto the hostlean@ironmentsee
Compl. 1 119, 12%his chim fails. First, the plaintiff was not dismissed as a resulesfioorjob performance at
her Roagob assignment, butmerely voluntarily transferred tovidrel. Second, even if her voluntary transfer were
construed to be an involuntary demotion aniimg to a constructive discharge, her claimwould still faike T
standard for constructive dischargeis even more ondranstiat for a standard hostile work environment claim
SeedPa.State Police v. Sudeis42 U.S. 129, 134 (2004) (“[dlestablisfconstructive discharge,’ the plaintiff must
make a further showing: She must show that the abusivingarkvironment became so intolerable thather
resignation qualified as a fitting response 3)nce the plaintiffis unabte show that the harasgibehavioshe
allegeswas sufficiently severe or pervastees upport &ostile work environmermlaim,her constructive discharge
claim fails forthesame reason.
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Coastal Int'l Sec., In¢275 F.3d 1119, 11224 (D.C. Cir. 2002)affirming summary judgment
for employer and rejecting sexual harassment claim where evidence shaiveltged
harassment wdsnotivated bya workplace grudge, not sexual attractigrDudeley v. Wash.
Metro Area Transit Auth924 F.Supp.2d 141, 171 (D.D.C. 2013) A‘ltany of cases shows
that simply having a rude, harsh, or unfair boss is not enough for a hostile wodamevit
claim”); Snghv. U.S. House of Representati\a38® F.Supp.2d 48, 56 (D.D.C. 2004)
(“Criticisms of a subordinate’s work and expressions of disapproval (even loud exess
disapproval) are the kinds of normal strains that can occur in any offlog[ggj.

The plaintiff also makes a hostile work environment claim covering herwiorking in
the Yard, becaus@er newsupervisos repeatedly reprimanded had closely observed her due
to poor work performance malesupervisorsenther home because she was unsamel shevas
transferred from one shift to anotiercause a male aworker did not want to work with her
Pl’s Syopl. Opp’nat 5-6, Pl. Dep.at 142:25143:12. Similar to the plaintiff's allegations about
her job asignment on the Roadhd plaintiff has failed to produce evidensbowing thather
treatment in the Yardias due to her gender, rather thagdotinuing legitimate concern over
her job performancand the safety risks posed by her poor performa@reicism of the
plaintiff's job performance in the Yard appears to have been regularly andeathsigiven,
leading toseveralperiods of remedial trainingvithout apparent improvementThe plaintiff has
not shown that this criticism waslatedto the phintiff's membership in a protected class
instead this criticism was relatei the perceived safety risks posed by her job performance

In sum, the Court finds that the plaintiff has failegtoduce sufficient evidence for a

reasonable jury to finchat Amtrak’s treatment of the plaintiff was due to anything other than her
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poor job performance or that this treatment amounted to sexual harassabostde work

environment Accordingly, Amtrak is entitled tsummary judgmenbn Counts throughlV.

C. Retaliation Claims

The plaintiff alsomakes two retaliation claimdirst, that her ceworkers and supervisors
retaliated against her for fiing sexual harassment complaints aGawrabrker 1,both
internally and with the EEOGnd secondthat herYardsupervisors retaliated against her for
writing a letter on September 1, 201 the President oAmtrak complainingof hostile work
environment and unfairgatmenby a femaleYardsupervisor Compl. 1111819, 128-29. As
discussed &low, theseetaliation claims fail.

To prevail on a claim of unlawful retaliation, an employee must show “shgehga
protected activity, as a consequence of which her employer took a matedizdiyse action
against her. Weber v. Battistad94 F.3d179, 184(D.C. Cir. 2007). “A materidy adverse
action is one thattould well dissuade a reasonable worker from making or supporting a charge
of discrimination” Taylor, 571 F.3cat1320 (quotingBurlington N. & Santa Fe Ry. Co. v.
White 548 U.S. 5357 (2006). While the threestep burdesshifting test ofMcDonnell Douglas
Corp. v. Greepd1l U.S. 79241973) applies to retaliation claims based, as here, on
circumstantial evidence, the D.C. Circuit has instructed that if timogen offers a legitnate,
nondiscriminatory reason for its action, then the ctneed net-and should net-decide
whether the plaintiff actualy made out a prima facie case wid&onnell Douglas Brady v.
Office of Sergeant at Arpis20 F.3d 490, 494D.C. Cir. 2008) seeJones v. Bernank&57 F.3d
670, 678 (D.CCir. 2009) (retaliation claim).Instead, the court should proceed to the question
of retaliation vel non” which questioncanbe resolvd “in favor of the employer based either
upon the employee's failure toore its explanation or upon the employee's failure to prove an

element of her cagesuch as whethehér employer took a materially adverse action against
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her” Taylor, 571 F.3dat1320n.12 see alsdHernandez v. Pritzkei#41 F.3d 129, 133 (D.C.
Cir. 2013) (noting that‘the ‘central question’ in [the] case is whether [the plaintiff] pasluced
sufficient evidence for a reasonable jury to find those reasons were laxtprfet retaliationy
(quoting McGrath v. Clinton666 F.3d 1377, 1383 (D.C. Ck012)) Hamilton v. Geithner666
F.3d 1344, 1351 (D.C. Cir. 201Z)Where, as here, the employer claims a legitimate; non
discriminatory explanation for its decision to promote one employee over arbth&ne
central inquiry on summary judgment is ‘whether the plaintiff produced sufficient evidémce
a reasonable jury to find that the employer's assertedisorminatory reasonwas not the
actual reason and that the employer intentionally discriminated agaiaitiiEf on a
prohibited basis”) (quoting Adeyemi v. District of Columbi&25 F.3d 1222, 1226 (D.C. Cir.
2008); Talavera v. Shal638 F.3d 303, 36809 (D.C. Cir. 2011)

Focus on this'one centralinquiry” is appropriatebecause &gitimate nomn
discriminatory reason fahe employer’sactionsbreaks the necessadhut-for causation” link
between the protected activity and the adverse employment .aSemUniv. of Tex.Sw. Med.
Ctr. v. Nassarl33 S. Ct. 2517, 252@533(2013) The D.C. Circuit has instructed tHahis
guestion” is consideredifi light of the total ciramstances of the caSeasking “whether the
jury could infer discrimination from the combination of (1) the plaintiffisma faciecase; (2)
any evidence the plaintiff presents to attack the erapyproffered explanation for its actions;
and (3) any further evidence of discrimination that may be available to thifplai any
contrary evidence that may be available to the empibyatamilton, 666 F.3dat1351 (quoting
Aka v. Wash. Hosp. Cti156 F.3d 1284, 1289, 1291 (D.C. Cir. 1998) (en banc))

At the outsetthe plaintiff indisputably engaged in protected activity both by utilizing t

internal grievance procedure, which triggered the DRO investigadisnyell ady fiing EEOC
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complaintsin March and Decemb&01Q SeeRichardson v. Gutierre77 F. Supp. 2d 22, 27
(D.D.C. 2007) (“It is well settled that Title VIl protects inforinas well as formal, complaints
of discrimination.”); Bell v. Gonzales398 F. Supp. 2d 78, 94 (D.C. 2005) (“Initiation of EEO
counseling to explore whether an employee has a basis for alleging disarimicatistitutes
protected activity, even in the absence of an unequivocal allegation of diatiomi’). Yet, as
discussed below, the alleged retaliatory actions taken against heshingtan, D.C.do not
amount to materially adverse actions and, even if they did, the plainsifhdigoresented any, let
alone sufficient, evidence to rebut Amtrak’s legitimate, nondiscrimmateasons for itactions.

1. Alleged Retaliationfor the Plaintiffs Sexual Harassment Complaint

The plaintiff alleges that because she filed a sexual harassment comgéimttCo-
Worker 1,she was subjeetl to a variety of retaliatory actiong:irst, the plaintiff claimghat her
supervisorretaliated against her by warning her that “another employee had seen herrabdome
and stomach in the lady’s room,” Compl. § 119 (a), and that the plaintiff sheaktH [herself]
too,” Pl. Dep. 998-11. This commentfrom her superver was apparently made the plaintiff
in private andon its face, appeared to caution the plaintiff about how her own conduct could
offend others, without affectintpe plaintiff's employment negatively in any wayjven though,
in the retaliationcontext, actions amounting to &dverseemploymentaction” have“a broader
meaning and “are hot limited to discriminatory actions that affect the teramd conditions of
employment; Baird v. Gotbaum662 F.3d 1246, 1249 (D.C. Cir. 20 fjuoting Burlington,

548 U.S.at 64) this single comment critd of the plaintiff's own interactions with coworkers
simply does not amount to retaliatio®aloch 550 F.3dat 1199 (“sporadic verbal altercations or
disagreements do not qualify as adverse actionpuiqoses ofetaliation claimsy).

Second, e plaintiff alleges that she westaliated by her supervisors aBd-Worker 1

because she received negative comments in her work record the day afted dier fihteral
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harassment complairdnd thereafterPl.’s Syppl. Opp'nat2 While the timing of the negative
comments, at first blush, ge@ause Amtrak argues that this claim fails becatisesenegative
comments araot materially adverse actiorand the plaintiff has not demonstrated that she
would rot have received those negative marks but for her harassment complaints Suppl.
Reply Supp. Mot. Summ. J. ("Def.’s Suppl.”) at98 ECF No. 40. The Court agrefes several
reasons

First, the negative comments ime plaintiff's work recordandthe verbal criticism of the
plaintiff's work performance were based abservations oactions takemy the plaintiff thatshe
does not dispute and, therefoaeenot linked to her protected behaviomdeed the plaintiff
does not demonstrate that thegative comments her work record in July 200re linked to
her fiing the harassment complaisince her immediate supervisawas unaware of the alleged
sexual harassment at the time the criticism was documented and wasdehaware a month
later whenthe plaintiff sent her an email regarding her sexual harassment complaint on August 6,
2009. DRO'’s Investigative Findingsat 8.

Between July 92009, when the plaintiff first emailed her complainth®DRO,and
October 26, 2009, when the plaintiff voluntarily transferred to work in the Ylagdhlaintiff
received two negative mark&eePl.’s Syppl. Opp’n,Ex. B (“Work Record”) at 45, ECF No.
39. The first for faiing to obeo-Worker 1's directionto return seats to their iginal position
pursuant to safety protocat]. at 4, and the second for faiing to ob@g-Worker 1's
instructions to ticket a passenger who had missed herigtaep,5; see alsdRO’s Investigative
Findings at 3. Amtrak presentedegitimate reasonf these informal reprimandbat the
plaintiff does not rebutThe plaintiff, in fact, violatd standard policies by faiing to elp Co

Worker 1's instructions, when he was serving as a conduSjpecifically, @nductors must
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ensure that every passenger is safe and ticketed propétdySuyppl. Opp’n,Ex. C (“Amtrak
Service Stadards Manual’) at1, ECF No. 8X'he Conductor is responsible for the safe
movement and operation of the train, the collection and protection of Amtkak ri@&venug]”),
ard Assistant Conductors “must follow the Conductor’s instructioiss,”Co-Worker 1s
instructions about the proper arrangement of seats comported with applicable safety rules
Assistant Conductors are not permitted to turn around seats bédausesaé. SeeStarver
Dep. 81:317. In addttion anothercoworker whomthe plaintiff haddentified as avitnessfor
the DRQ advisedthe DROinvestigator hat the plaintiff routinely refusd to ticket passengers
properly and thaiCo-Worker 1bore the consequenceBRO’s Investigative Findingat 5 In
short, the criticism of the plaintiff's work performance appears wédsand unrelated to either
her gender or her charge of sexual harassment.

Second the plaintiff alleges also that heew co-workers in the Yardo which she
voluntarily transferred from the Roa®taliated against her because of her sexual harassment
complaint. Compl. 11 119, 129Amtrak argues that this also fails becausepthmtiff has
presented no proof that anyher ceworkers knew of the sexual harassment complaint at the
time. Def.’s Supp. at 10ln fact,each of her supervisors in the Yaubmitteddeclarationghat
they did not know of the plaintiff's internal sexual harassment complaint aitndeheworked
there after transfeng from the Road SeeSmith Decl. L8; Broadus Decl.  20; Maldonado |
16. The plaintiff alsoalleges thad male ceworkerdid not want to work with her because of her
reputation, buthe plaintiff herself admitted that shel diot have actual personal knowledoje
this and cites only rank hearsay to support this allegatiéh Dep. 247:15-248:8 (“Q: What
evidence do you have that the reason that you were pulled off of the job is becauteel y@u fi

charge againdCo-Worker 1]? A: My engineer on 29C said to me that people do not want to
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work with me because | get people in trouble and fired. .. . Q: Did heomemkio those people
were? A:He didn't really call anyone by name, but | knew who he was tadkingt.”). This is
insufficient to defeat a summary judgment motiddeeGreer,505 F.3dat 1315 ([S]heer
hearsay . . . count®rf nothing on summary judgment.{internal quotation marks omitt¢d The
plaintiff therefore cannot establish that any of the employmetibnadaken were motivated by
hersexual harassment complaint.

Finally, criticism of an employee’s work performance that “do[es] naiLainto a
pattern of antagonism” simply does not amount to an adverse employment act@ensutsi
make out a case oftaliation. Taylor, 571 F.3dat 1322 (finding employer entitled to summary
judgment on retaliation claim because allegatitimat plaintiff's supervisor Criticized her work
and yelled ather . . d@| not provide[] a reasonable jury any basis upon which to disbelieve the
[employer’s] explanation’) Turner v. U.S. Capitol Police B®83 F. Supp. 2d 98, 1QD.D.C.
2013 (poor performance evaluation does not constitute materially adverse laetianse it
would not have'dissuaded a reasonable worker from making or stipgpoa charge of
discriminatiori where there is no allegation thatdaused [the] plaintiff to miss out on a bonus,
salary increase, or promotidnor thatit “hindered her professional opportunitiegciting
Taylor, 571 F.3d at 1321)Rather tharbeing confronted with &pattem of antagonism,’the
plaintiff was offerechumeroustraining opportunitiesto address the deficiencies observetan
performance.

For all of these reasons, no reasonable jury could conclude that the plaEstfhade a
sufficient showing that critical comments about her work performance mvade in retaliation
for her protected activity and, therefore, Amtrak is ledtito summary judgment on this aspect

of the plaintiff's retaliation claim.
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2. Retaliation for the Plaintiffs Letterto the Presidentof Amtrak

The plaintiff alleges that hdirst termination effective on October 14, 201@asin
retaliaton for hersending detter, on September 1, 201@p the President oAmtrak. Compl. 11
118, 128. She sent this letter the day after walking off the job to aani@valuation aftdrer
remedial training in Wimington Delaware In the letter, theplaintiff conplained about her
femaleYard supervisds conduct toward heincluding attempting to evaluate her following her
remedial trainingon the night of August 312010 SeePl.’s September 1, 2010, Letterto
Amtrak President On September 2010,the plainiff received a Notice of Formal Investigation
from Amtrak, directing her to appear for a formal investigation, chafgmgvith violation of
two Standards of Excellence based on her leaving her job on Augu1®1 Not. of
Investigation.

Amtrak arges that this retaliation claim fails because the plaintiff hasstablisied
that the Notice of Formal investigatiowas motivated by her letter.Def.’s Mem. at 22. The
Court again,agrees.First, the plaintiff has not shown who, if anyone, involved with the
decision to send her the Notice of Formal Investigation, evaeaware of the letter tAmtrak’s
president. Second, the Notice of Formal Investigation an@reetermination were basl on
undisputed events that occurred on August2B10 Despite knowing that she would be

evaluatedpy her own admissionshewalked offthe job dueto “stress.” Not. of Investigatior?

" Amtrak disputes whether the plaintiff's letteth® President of Amtrakis protectectivity under Title VII,See
Def.’'s Mem. at 2422 but the Court need notresolve this issue because, @vsntiiie plaintiff has failed to
submit sufficient evidence to rebut the legitimate -netaliatory reasons for the plaintiff's dismissal.

8 Following the Notice of Formal Investigation, the plairattended a hearing aboutthe charge with her union
representative, during which time she was allowed to int®Her own evidence and cresamine withessesSee
Amtrak February 7, 2011, Lettto Pl.at 2. She was foundto have violated the two Standards of Exeediei
terminated.Id. Afteryears of administrative appeals, those findingemag been disturbe&eegenerallyid;
November 16, 2011, Pub. L. Bd. Decision
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Therefore, the plaintiff has nptovided sufficient evidenceto rebutAmtrak’s legitimate
nondiscriminatory explanatiofor the adverse employment actiaf her dismissal in 2010.

Accordingly, Amtrak is entitled tsummary judgment othe plaintiff's retaliation claims
in Counts V and VI
V. CONCLUSION

Upon consideration of the plaintiff's complaint and teuminous exhibits submitted by
both parties, the Court concludes that the plaintiff has failed to produdzestifevidence for a
reasonable jury to find that Amtrak’s asserteddisariminatory reasons foits treatment of the
plaintff—namely, her poor job performance in three different job assignments inftererati
cites—was not the actual reason for such treatmetcordingly, the defendant’'s motion for
summary judgment on th@aintiff's claims of sexual harassment, hostile work environment and
retaliation is granted.

The Clerk of the Court will be directed to close this case.

An Order consistent with this Memorandum Opinion will issue contemporaneously.

DATE: September 292015

gov, c=US
Date: 2015.09.29 10:54:37 -04'00'

BERYL A. HOWELL
United States District Judge
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