CHESAPEAKE CLIMATE ACTION NETWORK et al v. EXPORT-IMPORT BANK OF THE UNITED STATES et al

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHESAPEAKE CLIMATE ACTIION
NETWORK, et al,

Doc. 78

Plaintiffs, : Civil Action No.: 13-182QRC)

V. : Re Document N&.: 56, 57, 58, 63, 69

EXPORTIMPORT BANK OF THE UNITED :
STATES,et al, :

Defendans.

MEMORANDUM OPINION

DENYING PLAINTIFFS * MOTION FOR SUMMARY JUDGMENT ; GRANTING DEFENDANTS' CROSS

MOTION FOR SUMMARY JUDGMENT ; DENYING AS MOOT PLAINTIFFS ' MOTION FOR

ADMISSION OF EXTRA-RECORD EVIDENCE ; GRANTING IN PART AND DENYING IN PART

DEFENDANTS' MOTION TO STRIKE ; AND GRANTING IN PART AND DENYING IN PART

PLAINTIFF S MOTION TO STRIKE

[. INTRODUCTION

Chesapeake Climate Action Network, Friends of the Earth, Sidukg @est Virginia

Highlands Conservancy, Center for International Environmental Law, andd#aagifironment

(collectively, “Plaintiffs”) initiatedthe present action to challenge the Export-Import Bank of the

United States’(“the Bank”) approval of a $90 million loan guaranteEhe guarantee supports a

threeyear, $100 million loan from PNC Barf#®NC") to Xcoal Energy & Resources, LLC

(“Xcoal”). According to Plaintiffs, the Bank’s guarantee allows Xcoal to export $arbih

U.S. coal, which in turmesults insignificant adverse effects on human health and the

environment. Plaintiffs conterttiat theBank’s failure toconsider such environmental impacts

prior to approving the loan guaranteelatedthe NationaEnvironmental Policy Act, 42 U.S.C.

88 4321et seq(“NEPA”), and the Administrative Procedure Act, 5 U.S.C. 88 &0deq.
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(“APA”) . As a consequence, Plaintiffs seek a declaration that the Bank’s autborcfetie

loan guarantee violated NERANd an injunction ordering the Bank to resdimelguarantee and

to comply with NEPA before providingnyadditional financing to Xcoal. In response, the Bank
and its Chairman, Fred Hochberg (collectively, “Defendants”), diiggiehat Plaintiffs lack
standingo assert their clais and second, that the Bank was not required to consider the
potential environmental impaof a loan guarantee under NEPA.

Now before the Coudre the parties’ crogmotions for summary judgment, as well as
competing motions to admit and exclude ext&eord evidence offered by both Plaintiffs and
Defendants. After considering the parties’ motions, their memoranda in suppeof ted
opposition thereto, and the administrative record, the Geuebyallows theintroductionof
extrarecord declarationgrofferedby both parties for the limited purpose of assessing standing,
excludes those portions of the parties’ declarations that are inadmiBsidehat Plaintiffs lack

standing, and grants summary judgment in favor of Defendants.

. FACTUAL BACKGROUND
A. Statutory background
NEPA was enacted in 1970 “to promote efforts which will prevent or eliminate damage
to the environment and biosphere . .. .” 42 U.S.C. § 48p&cifically, NEPA instructs any
agency contemplating“anajor Federal actidi significantly afecting the quality of thedman
environment,” to first prepare and solicit public comment on an environmental impact stud

(“EIS").! See42 U.S.C. § 4332(C)The goals of the Aatre twofold: first, “it places upon an

! By statute, an EIS muatldress:

(i) the environmental impact of the proposed action, (ii) any adverse
environmental effects which cannot be avoided should the proposal be
implemented, (iii) alternatives to the proposed action, (iv) the relationship



agency the obligation to considefegy significant aspect of the environmental impact of a
proposed action,” and second, “it ensures that the agency will inform the public thsainitéed
considered environmental concerns in its decisionmaking proc@gklEarth Guardians v.
Jewell 738 F.3d 298, 302 (D.C. Cir. 2013) (quotBaglt. Gas & Elec. Co. v. Natural Res. Def.
Council, Inc, 462 U.S. 87, 97 (1983). Thus, although NEPA does not require federal agencies to
act on the basis of environmental concerns or to make the best decision for the environment, i
does require that all agencies takereafd look’ at the environmental consequences before
taking a major action.’Balt. Gas & Eleg.462 U.S. at 97.

NEPA'’s implementing regulations further explain ttieg term“[m]ajor Federal aton
includes actions with effects that may be major and which are potentigicstdFeeéral
control and responsibility.” 40 C.F.R. § 1508.18. Covered actions include “new and continuing
activities, including projects and programs entirely or partly financedtedsi. . or approved
by federal agencies. . 7 1d. To determine whether a given action significantly affects the
environment, an agency must take into account the action’s cumulative impact on the
environment. 40 C.F.R. 8§ 1508.27. However, where a category of agency actions “do not
individually or cumulatively have a significant effect on the human environmentifommental
analysis is not required, and the agency can establish procedures for caliggacluding
thoseactions s long as it allows$or exceptions in éxtraordinary circumstances in which a

normally excluded action may have a significant environmental effect.” 40 C.F.R. § 1508.4.

between local shoterm use of man’s environment and the maintenance and
enhancement of long-term productivity, and (v) any irreversible and irrditeeva
commitments of resources which would be involved in the proposed action should
it be implemented.

42 U.S.C. §433%).



Plaintiffs who believe that they have been harmed by an agency’s failunapdyoeith
NEPA may bring suit under the APA, whiphovides a cause of action‘ff@] person suffering
legal wrong because of agency action, or adversely affected or aggneagdrzty actiofi 5
U.S.C. § 702, ithe agency action is final and “therenis other adequate remedy in a cgust
U.S.C. § 704.

B. The Export-Import Bank of the United States

Established as an independent federal agency in 1958attks purpose isto facilitate
exports of goods and services . . . and in so doing to contribute to the employment of United
States workers.'Seel2 U.S.C.8 635(a)(1). It does so by providing “loans, guarantees,
insurance, and credits” to support U.S. expolds. Since1982, Congresisas specifically
directed theBank to:

establish a program torovide guarantees for loans extended by financial

institutions . . . {o] exporters, when such loans are secured by export accounts

receivable[or] inventories of exportable goods . . ., and when in the judgment of
the Board of Directors (1) the private credit market is not providing adequate
financing to enable otherwise cregdrthy export trading companies or exporters

to consummate export transactions; and (2) such guarantees would facilitate
expansion of exports which would not otherwise occur.

12 U.S.C. 8 635a-4. In accordance with these instructions, the Bank established the working
capital guarantee program (“WCGP”), whialiows the Bank to enter into Master Guarantee
Agreements (“MGAs”) with lenders on behalf of @xporterborrower. See geerally Export-
Import Bank of the United States, Working Capital Guarantee Program Maiffeati{e Dec.
21, 2005) available athttp://www.exim.gov/tools/applicationsandforms/workicapitat
applicationsandforms.cfm

The Bank has promulgated ammioer of regulations to fulfill its obligations under NEPA.
Although the Bank determined that “[h]istorically, virtually all financingypded by Eximbank

has been in aid of U.S. exports which involve no effects on the quality of the environmemt withi



the United States,” 12 C.F.R. 408.3, it adopted procedargsvern‘the relatively rare cases
where Eximbank financing of U.S. exports may affect environmental quality inrtibed States
.....” ld. More specifical, the Bank determined that “[a]pplications for Eximbank financing in
the form of insurance or guarantees” normally do not require environmentahasstssd are
categorically excluded from NEPA'’s EIS requirementess'the presence of extraordinary
circumstances indicates that some other level of environmental review mpgrbpraate.” 12
C.F.R. 8§ 408.6.

C. The Bank’s Approval of the Loan Guarantee

Xcoalis one of the largest coal exporters in the United Staggwling millions of tons of
metallurgicdcoal overseas each yesnce its founding in 2004. AR 32A, 34A, 13Bhe
companytakes possession of coal at mime®ennsylvania and West Virginiandit transports
the coalby rail to port terminals in Maryland and VirginiaAR 34A, 35A. Fromlere, Xcoal
sends the coal to its export destination, usually China, South Korea, or 2&p28A, 3A. To
finance itsexport business{coal has obtainetines of credit fronPNCin the United States, as
well as fromseveralEuropean banks. AR 35A-37A.

In December 2011, Xcoal's Vice President of FinaGca&g McLaneanda Senior Vice
President aPNC completed a joint application for an export working capital guarfnot@ethe
Bank AR 21. Xcoal had previously obtained%25 million line of credifrom PNC with the
Bank’s support, and it sought to replace pheexistingguaranteed loan with a guarantéeah
of $100 million. AR 19, 273 At the time, Xcoal's export sales were increasing and the
company had $530 million in uncommitted lines of credit provided by nine European banks in
addition to the $25 million from PNC. AR 32A, 36A. However, due to the European sovereign

debt crisis, Xcoal was “concerned that its European banks may not be in a position to fund the



Company in the future, and [it sought]replace those financing arrangements with an increase
in the Ex-Im Bank Loan Facility.” AR 32A. For that reason, and because Patiitiinally
does not (without Ex-Im Bank support) provide financing against accounts receivalilerdue
foreign buyers,” Xcoal and PNC applied for a loan guarantee from the Bank. AR 32A.
According to the joint application, the $100 million loan from PNC would support $1 billion in
export sales of metallurgical coasR 20, and would primarily be used for wargicapital
advances and to support the issuance of standby letters of credit as performance b&0ds, AR
33A.

Bank staff subsequently reviewed thppkcationand prepared a written report
recommending approval of the loan guarant@eeAR 31A-52A. In a section titled
“Justification for ExlIm Bank Support,” the Bank observed that Xcoal did “not have the ability
to internally generate the necessary working capital,” that “[djJomeséindial institutions are
not willing to provide enough finamg to XCoal without the Eskm Bank guarantee,” and that
with the Bank’s support, the company “will be able to ensure liquidity and acceapital
should XCoal’s European banks hesitate in providing the necessary working capitahfiianci
AR 37A. At no point during its consideration of the application did the Bank ever request or
receive an ES or an environmental analysis.

On May 24, 2012, the Bank approved a $100 miltransactiorspecific revolving
working capital guarantee loan frd@NCto Xcod with a term of 36 monthsAR 1, 30A, 273.
The loanis supported by the Bank’s $90 million loan guarantee, AR 30Ajssubject to the
Bank’s Master Guarantee Agreement, AR83. The Bank’s WCGP procedures dictate that

“all transactios . . . require approval by Ex-Im Bank staff prior to being included under the . . .



Loan Facility.” AR 33A. Since the Bank approved the loan guarantee, Xcosbgist and
received théBank’s approvalor more than a dozen transactiorf@eAR 135-205.

On July 31, 2013 laintiffs initiated this suit to challenge the Bank’s authorization of the
$90 million loan guarantee by filing a complaint in U.S. District Court for thehdan District
of California. The case was transferred to this Court on November 20, 2013, and itnfyprese

before the Court on the partiesossmotions for summary judgment.

lll. ANALYSIS
A. Standing

Federal courts are courts of limited jurisdictippssessing “only that power authorized
by Constitution and statute, which is not to be expanded by judicial de¢tekkbnen v.
Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994jitations omitted) “It is to be
presumed that a cause lies atésthis limited jurisdictionand the burden of establishing the
contrary rests upothe party asserting jurisdictiénld. (citations omitted).The judicially
created doctrine of standing derives from Article Il of the U.S. Constitutibichaconfines the
federal courts to adjudicating actual “Cases” and “Controvendi& Constart. Ill, 8 2, cl. 1,
and from “the separatieof-powers principles underlying that limitationl’exmark Int'l, Inc. v.
Static Control Components, Ind34 S. Ct. 1377, 1386 (2014). Thus, a showing of standing “is
an essential and unchanging” gicate to any exercise of thio@rt's jurisdiction.Lujan v.
Defenders of Wildlife504 U.S. 555, 560 (1992). The Court must theredetermindirst if it
has jurisdiction over given actiorbefore ruling on the meritsAl-Zahrani v. Rodrigue669
F.3d 315, 318 (D.CCir. 2012).

Ordinarily, a party has established standing if it shtves, at the time the complaint was

filed: (1) “the party has suffered amjury in fact,” (2) “the injury is ‘fairly traceableto the



challenged action of the defenddrand (3)“it is ‘ likely, as opposed to merely speculative, that
the injury will be redressed by a favorable decisioisrocery Mfrs. Ass'n v. ERA93 F.3d
169, 174 (D.CCir. 2012) (citingDefenders of Wildlife504 U.S. at 560-61).a Botz v. Fed.
Eledion Comm'nNo. 13ev-997, 2014 WL 3686764, at *4-5 (D.D.C. July 25, 2014)
(“[S]tanding in the present action is ascertained from the facts as thegdextsernthe plaintiff]
first filed his complaint in this Courh 2013").

The standing inquiry is modified, however, in cases where a plaintiff allegeaaon
of his or her procedural rights. In such cases — as when a plaintiff sues ovéutaeda
conduct an EIS under NEPAthe plaintiff must “showvthat the interest asserted is more than a
mere general interest in the alleged procedural violation common to all memberpoblic,
the plaintiff must show that the government act performed without the procedusstroquwill
cause a distinct risk to a particularized interest of the gfdintFla. Audubon Soc. Bentsen
94 F.3d 658, 664 (D.C. Cir. 1996) (internal quotation marks and citation omitted). Although
procedural rights plaintiffs need not show that, but for the procedural defect, the agemdy
have reached a different daoris, they must establish “a causal relationship between the final
agency action and the alleged injurie€itr. for Law & Educ. v. Dep’'t of Educ396 F.3d 1152,
1160 (D.C. Cir. 2005). The causation prong of the standing inquiry looks to the “causal nexu
between the agency action and the asserted injury, while redressabikns aanthe causal
connection between the asserted injury and judicial relief.at 1160 n.2 (quotingreedom
Republicans v. FECL3 F.3d 412, 418 (D.C. Cir. 1994)).

Furthemore, inthose cases where the plaintiff was not the subject of government action
or inaction, and where the harm to the plaintiff comes instead froagtrecy’sregulation ofan

independent third party not before the court, standing is ordinarily “suladiamore difficult to



establisli’ See Defenders of Wildljf604 U.S. at 562 (internal quotation marks omittdd).
such instances, the elements of causation and redressability “hinge on the indegeridesiof
the regulated third partyand*it becomes the burden of the plaintiff to adduce facts showing
that those choices have been or will be made in such manner as to produce causationitand per
redressability of injury.”Ctr. for Law & Educ, 396 F.3d at 1161 (quotirdat’l Wrestling
Coaches Ass’'n v. Dep’t of Edu866 F.3d 930, 938 (D.C. Cir. 2004)).

The Plaintiffs, as the parties invoking this Court’s jurisdiction, bear the burden of
establishingll three elements of standinyVildEarth Guardians738 F.3cdat 305. At the
summary judgment stage, Plaintifisar the burden of showing that, taking their facts as true and
drawing all reasonable inferences in their favor, a reasonablecputat find that they have
standing. Dominguez v. UAL Corp666 F.3d 1359, 1362 (D.C. Cir. 2012)o meet this burden,
Plaintiffs must put forth specific factsnot mere allegationsthatshow a “substantial
probability” thatPlaintiffs were injured, that the Defendants caused the injury, and that
favorable decision of this Court could redrédsas injuy. Sierra Club v. EPA292 F.3d 895,
898-99 (D.C. Cir. 2002).

Wherea plaintiff is anorganization suing on behalf id members-as is the case here
for Plaintiffs Chesapeake Climate Action Network (“CCAN”), FriendshefEarth, Sierra Club,
and Wes Virginia Highlands Conservancy (“WVHC?)- the organizatiohas“representative”
or “associational” standingr “(1) at least one of its members would have standing to sue in his
own right (2) theinterests the association seeks to protect are gertmaseurpose, and (3)

neither the claim asserted nor the relief requested requires that an indivisiabénof the

% SeePls.” Mot. Summ. J. at 1213 (stating that these four plaintiffs are suing on their
members’ behalf while the Center for International Environmental Lawracdic Environment
are suing on their own behalf).



association participate in the lawsuitd. at 898. Becausehe Center for International
Environmental Law (“CIEL") and Pacific Enviromentare organizations suing on their own
behalf, however, they “must make the same showing required of individuals: an actual or
threatened injury in fact that is fairly traceable to the defendant'®dllegnlawful conduct and
likely to be redressed kgyfavorable court decision ASPCAv. Feld Entm't, In¢.659 F.3d 13,
24 (D.C. Cir. 2011).

Ultimately, the Court neednly find that one faintiff hasestablished standing to allow a
case to proceed to the meriSee Comcast Corp. v. FCE79 F.3d 1, 6 (D.C. Cir. 2009)[(}f
one party has standing in an action, a court need not reach the issue of the standing of othe
parties when it makes no difearce to the merits of the cage.”

B. Admissibility of Extra-Record Evidence

Although judicial review of agency action is typically confined to the admatigé
record, where there is not sufficient evidence of standing in the record becagsedtien was
not before the agency, plaintiffs may submit extreord evidence to establish standi@erra
Club, 292 F.3d at 899. Indeed, if standing is not self-evident, a plaintiistsupplement the
record to the extent necessary to explain and substantiate its entitlementiab jediew.” Id.
at 900 (emphasis added). In this case, both parties have submitted declarations torsupport

oppose a finding of standirigAdditionally, both partieargue that a declaration offered by their

3 Plaintiffs, in addition to providig extrarecorddeclarations to show standing, have
asked the Court to consider farfrtheirdeclarations when analyzing the merits of Plaintiffs’
claims. SeePls.” Mot. Admis. of Extra-R. Evidence at 2, ECF No. 57. Because the Court
ultimately finds that Plaintiffs lack standingnd thus does not reach the meritthefr claims,
Plaintiffs’ motion to admit extraecord declarations denied as mootRelatedlyjo the extent
thatDefendants’ motion to strikelaintiffs’ extrarecord declarationarguwes that the Court
should not consider the declarations in its merits anabesf)efs.” Mot. Strike, ECF No. 58,
the motion is denied as moot. The Court will, however, address Defendants’ motiokettostri

10



opponents is inadmissible and cannot be considered even for the limited purpose of determining
standing. SeeAss'n of Flight Attendant&WA, AFLCIO v. U.S. Dep't of Transpb64 F.3d 462,
465 (D.C. Cir. 2009) (holding that affidavits and other evidence offered to establish standing a
the summary judgment stage are subject to the provisions of Federal Rule ofdigdire 56);
see alsd~ed. R. Civ. P. 56(¢3) (requiring that an “affidavit or declaration used to support or
oppose a motion must be made on personal knowledge, set out facts that would be admissible in
evidence, and show that the affiant or declaimnompetent to testify on the matters stajed
As a consequenceetore the Court can conduct its standing analysis, it mustdgstve the
guestion of which declarations can be considered for standing puri@e#sd. R. Evid.
104(a) (‘The cout must decide any preliminary question about whether a witness is qualified, a
privilege exists, or evidence is admissit)le.

Collectively, Plaintiffs have provided the Court with a total of thirteerladtations to
establish standing. Seven of thoseldrations are frormdividual members of CCAN, Sierra
Club, WVHC, and Friends of the Earth, who live, work, or recreate in Maryland, Virginia, or
West Virginia® Two of the declarations are from representative8IBL and Pacific
Environment. In addition, Plaintiffs have providetreedeclarations fronexperts to describe
the environmental impact of coal expott®efendants do not object to the Court’s consideration

of any of these twelve declarations for the limited purpose of assessinggtegekDefs.’

the extent that it argues thate of Plainfifs’ declarations cannot be considered even for
standing purposes becauses inadmissible SeeDefs.” Mot. Strikeat 2.

4 SeeBullard Decl. Ex. 5, ECF No. 56-5; Cook Decl. Ex. 6, ECF No. 56e&; Decl Ex.
7, ECF No. 56-7; Ortega Decl. Ex. 10, ECF No. 56R#&nk Decl Ex. 11, ECF No. 56-1Reed
Decl. Ex. 12, ECF No. 56-12Vare Decl Ex. 13, ECF No. 56-13.

®> Seelohl Decl. Ex. 8, ECF No. 56-8; Norlen Decl. Ex. 9, ECF No. 56-9.

® SeeHansen Decl. Ex. 1, ECF No. 56-1; Johannesson Decl. Ex. 2, ECF No. 56-2; Sahu
Decl. Ex. 3, ECF No. 56-3.

11



Mot. Strike at 1, ECF No. 58; Defs.” Mem. Support Mot. Strike at 1 n.2, ECF No. 59.
Defendants do, however, object to Plaintiffs’ introduction of the declaration of Tomill§aa
purported expert in finance, to explain the financial impureof the Bank’s loan guarantee to
Xcoal. SeeSanzillo Decl. Ex. 4, ECF No. 56-4. Defendants argue th&aheillodeclaration
cannot be considered even for standing purposes because Mr. Sanzillo’s famdungeliable,
irrelevant,and unsupported such thiaey aranadmissible under the Federal Rules of Evidence.
Defs.” Mem. Support Mot. Strikat 8-9.

Plaintiffs, on the other hand, argtieatthe declaration oKcoal’s Vice President of
Finance Craig McLane, offered by Defendants to show that Xcoal®xpart activities do not
depend upon the loan guaranteeénaimissible’ Plaintiffs argue first that thlcLane
declaration should not be considered because the Court should accept as true theriattsyave
Plaintiffs with respect to standinBls! Mot. Strike McLane Decl. at 2 n.1, ECF No. 69, and
second, that portions of the declaration constitute inadmissible speculation, Pig.MRéepl
Strike McLane Decl. at-5, ECF No. 74.

The Court addresses the admissibility of the Sanddldaration and the McLane
declaration in turn.

1. The Sanzillo Declaration
Plaintiffs have asked the Court to consider the extra-record declaration of haitioSa

purported financial expérand cefounder of the Institute for Energy Economics and Firsnc

’ Like Plaintiffs, Defendants have offered a declaration for consideration @otine’s
standinganalysisandits merits analysis, but as stated i8,18uprg themerits issués moot in
light of the Court’s finding that Plaintiffs lack standing. The Court will, howexansider those
portions of Plaintiffs’ motion to strike the McLane declaration that arguettbaght not be
considered even for the limited purposes of assessing standing.

8 Defendants challengdr. Sanzillo’s qualification as an expert in lending practices,
pointing out that his formal education was in politics and that he lacks sufficieniezqaein

12



Analysis, an “organization dedicated to finding alternatives to fossil fuets;ydarly coal.”
Sanzillo Decl. Appx A at 1. Mr. Sanzillo reviewed the administrative reganthe online
sourcesand one additional document in this case in ordezdolr three conclusions regarding
Xcoal’s financialneed for the Bank’s guarantéeSeeSanzillo Decly 7. Defendants challenge
the admissibility oMr. Sanzillo’sdeclaration generally and his conclusions specificdlly
arguing that thegannot be considered even for standing purposes betaysarenot
sufficiently supported, relevant, or reliable to satisfy the Federal Ruegdénce.Defs.’
Mem. Support Mot. Strike at 11. After careful considerationCibiert agreesvith Defendants.
Rule 702, which governs the use of expert testimony, provides that a qualified expert ma
testify to assist the trier of fatif the testimony is based on sufficient facts or détie
testimony is the product of reliable principles and metfi@ag] “the expertas reliablyapplied
the principles and methods to the facts of the case.” Fed. R. Evid. 702. Thedrires trial
courts toassume a “gatekeeping rolefisuring that the methodology underlyargexperts
testimony is valid and the expertonclusionsarebased on “good groundsDaubert v. Merrell

Dow Pharm., InG.509 U.S. 579, 590-97 (1993ke also Meister v. Med. Eng'g Corp67 F.3d

private lending. Because the resolution of that issue does not affect the Colyssaha
Court will assume without deciding that Mr. Sanzillo is, as Plaintiffs profferxpearein
finance.

® Mr. Sanzillo’s “List of Documents Referenced” includes: one internet link toXcoa
website, two links to financial disclosures by a different coal exporter, @a&lithe financial
information of an Xcoal customer, three links to Bank guidelines and manualsplotedi U.S.
Energy report on coal production, one link to an article on coal prices, and a citationttora tex
file with Mr. Sanzillodescribing the Chinese coal market. Sanzillo Decl. App’x B.

19Mr. Sanzillo makes and Defendants challengehree conclusions in his declaration.
Because only the first conclusion ey potential to affect the Court’s standing analysis, the
Court need not address the admissibility of Mr. Sanzillo’'s second conclugiahvelatility in
the coal trade has made investment capital harder to comerlys third conclusion that
because of the importancetbe Banks loan guarante&coal likely would have agreed to
environmental conditions had the Bank imposed them.

13



1123, 1127 (D.CCir. 2001). Estimonybasedon “subjective belief or unsupported speculation”
is notadmissible as expert testimonpaubert 509 U.S. at 590°A court may refuse to admit
expert testimony if it concludes that ‘there is simply too great an analyticélepapen the data
and the opinion proffered.Groobert v. President & Directors of Georgetown CA19 F.

Supp. 2d 1, 6 (D.D.C. 2002) (quotitgen. Electric Cov. Joiner 522 U.S. 136, 146 (1997Qee
also Fla. Audubon Sac94 F.3dat 667—68 (holding that Plaintiffs failed to produce competent
evidence of injury where they relied on expegpeculative testimony that a tax credit would
encourage farmers to increase corn or sugar production in a manner that woulé increas
agricultural pollution and damage wildlife areas).

As an initial matterthis Court is presented with substantidfic ulty in assessing the
reliability of the principles or methodology used by Mr. Sanzillo as requirecutsy ®2
becauséMr. Sanzillohas not identified any such principles or methodology. Mr. Sanzillo notes
only that he reviewed certain documents srathed series of conclusion$SeeSanzillo Decl.

17 (“Based on my review of these documents | conclude as follows . Prégisely howMr.
Sanzillo’sreview of the materialeed him to reach his conclusions is nowhere described.
example, he offers no explanation as to how the administrative record’s discussawald X
growth and limited access #&lternativelines of credit caused him to determine that the removal
of a specified percentage of Xcoal's available financing would cause a oedunctir cessation

of business. Put another way, the Court is unable to determine from Mr. Sanzillaistiecl
how he journeyed frorthe Bank’sfinding that thirdparty banking is necessary for Xcoal to his

conclusionthat the los®f a particular $100 million line of credit Kcoal’'s $630 million credit

14



portfolio would cause the company to limit or end its busifegsnd despite the fact that
Defendants have raised a number of challenges to Mr. Sanzillo’s qualiisatnd the reliability
and admissibility of his conclusionBlaintiffs have not suggested that additional information
about Mr. Sanzillo’'s methodology is forthcomiagcould be expected at tridbeeFed. R. Civ.
P. 56(c)(2) advisory committee notes (2010 Amendméexplaining that at the summary
judgment stag, “[t]he burden is on the proponent to show that the material is admissible as
presented or to explain the adsible form that is anticipatéd

However, thdailure of Mr. Sanzillo to identify the methodology or principles he applied
is only the firstof several problems presented by his declaratidre Qourt isalsoconcerned
about Mr. Sanzilles silenceregarding whether financial experts are typically able to analyze
business’slependence on a particular source of financing from the type antitgodevidence
thatMr. Sanzillo considered. Also troubling Mr. Sanzillo’s failure to statkow successful he
has been in the past at predicting whether a business would be able to continue tof @perate i
certain percentage of its funding was redenh Cf. Estate of Gaither ex rel. Gaither vidirict
of Columbia 831 F. Supp. 2d 56, 70 (D.D.C. 2011) (holding that plaintiffs failed to show that
their expert’s opinion was the product of reliable principles and methods wheravdsen®
record evidace indicating how often the expert’s predictions turn out to be correct). These
omissions are particularly concerning in light of the fact that Mr. Sanma#ched his conclusion
regarding Xcoal’s financial dependence on the Bank’s guarantee withowctwally reviewing
Xcoal’s financials, which were redacted from the administrative recotle\Mr. Sanzillo

could hardly be blamed for failing to analyze documents not available to him, the Caurt doe

1 Mr. Sanzillo observes that Bank guarantees are generally intended to provide
borrowers with the liquidity and confidence to grow their business, and that Xcoal’sdsudide
grow in 2013jd. at 5-6, but he does not suggest that Xcoalleopreestablished lines of credit
providedinsufficient liquidityor were otherwisenable to support Xcoal’s business in 2013.

15



have serious reservations about his failure tmaakedge this limitation in his analys to
explain how he was able to determine Xcoal's response to the rescission of kiseegBanantee
without access to facts or data regarding company’s operating costs or credit utilization rate.
Cf. Parsi v. Daioleslam852 F. Supp. 2d 82, 89 (D.D.C. 2012) (explairtimgthe court was
unable to understand how plaintiff's expert could “opine on whether defendant's wnigngs
properly substantiated,” without first “investigating defendant's sourceialat@ any

systematic way,” and finding that “the ‘facts and data’ [the expert] rehiedere patently
insufficient for the task he was givenid. at 95(“[1]t is hard to see how ‘doing the math’ could
be of any help to the factfinder when the math is so untethered from the reatity of [
company’s] finances.”).

Perhaps most significant, however, is the fhat Mr. Sanzillo’s declaration fails to
reconcile the limited facts he did consider with the ultimate conclusion thaadteece Mr.
Sanzillo fond that Xcoal had already assembled agxisting line of credit totaling $530
million spread across multiple European banks “to support the company’s acthetiese it
obtained the Bank’$90 millionloan guarantee. Sanzillo Decl. § 10. Although he notes that in
December 2011, Xcoal was concerned about the future availability of its Eurapesaoflicredit
in light of the therexisting European debt crisid, { 11, he suggests neither that a $530 million
credit portfolio is insufficient to support Xcoal's export business nor that theabiiy of that
line of credit was in jeopardy at the point in time relevant to determining Plaintiffglistarthe
date the complaint wdded, July 31, 2013.See Defenders of Wildlifé04 U.Sat569 n.4 (The
existence of federal jurisdiction ordinarily depends on the &&cthey exist when the complaint
is filed” (internal quotation marks omitted))n fact, Mr. Sanzillooffers no means of connecting

or reconciling the existence of sizeable altermalives of credit with his conclusion regarding
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what Xcoal would do if it lost the Bank’s support. There is thus a significant amshlysip
between Mr. Sanzillo’s conclusion and the data on which he relies, and without anyairdarm
regarding the metidology Mr. Sanzillo used, the Court is unable to bridge the §apFederal
Rule of Evidence 702 (allowing an expert witness to testify “if . . . the testimdigsed on
sufficient facts or dataand “the expert has reliably applied the principles and methods to the
facts of the cas¢;’ Kumho Tire Co. v. Carmichaéh26 U.S. 137, 157 (1999) (“[N]othing in
eitherDaubertor the Federal Rules of Evidence requires a district court to admit opinion
evidence that is connected to existing data only bypgedixitof the expert.” (quotingen.

Elec. Co, 522 U.S. at 146"

Accordingly, the Court finds that Mr. Sanzillo’s opinion as to what Xcoal would do
without the loan guaranteginadmissibleand will not be considerdaecausélaintiffs have
failed to establish that is aproduct of a reliable methodology properly applied to sufficient
facts and data such that it “rests a reliable foundation.See @ubert 509 U.S. at 597

(1993.23

12 Although Mr. Sanzillo offers no explanation for the analytical gap, to the ekint t
his declaration could be read to suggest that his experience fills the void, suchaaatexpl
standing alone, would clearly be inadequ&esfFed.R. Evid. 702 advisory committee's note
(2000 amends.) (explaining that whenexipert relies “primarily on experience, then the witness
mustexplain how that experience leads to the conclusion reached, why that expergence is
sufficient basis for the opinion, and how that experieaceliably applied to the fadis

13 Alternatively, the Court holds that even if Mr. Sanzillo’s opini®adnissible, it
would not alter the Court'standing analysjdargely for the sameeasons described above.
Althoughthe Bank’s May 2012xplanation of Xcoal’'s need for the loan guarameg have
supported the view that Xcoal would have to limit or end fiusiness without the Hr3
revolving loan guarantee,” Sanzillo Decl.3ait does not suggest that the continuation of
Xcoals business wsdependent upon the guarantee after the easing of the European bank crisis
and at the time that the operatm@mplaint was filed, more than a year after the Bank authorized
the guarantee.
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2. The McLane Declaration

Defendants have submitted to the Court the declaratiGnaofy Md_ane, Xcoal's Vice
President of Financelhe McLanedeclaration details Xcoal's financial position both at the time
that it sought the loan guarantee in 2011 and presently, disputes the ability of Xogabde i
environmental conditions on its service providers, and asserts that continuation of Xcoal’
business operations did not in the past aresdot at present depend on the Bank’s guarantee.
McLane Decl. at 2. In responsePlaintiffsfirst argue that because this case is currently at the
summaryudgment stage, the Court should accept Plaintiffs’ standilaged assertions as true
and not consider contradictory assertions contained in the McLane declarationd,3eey
argue that portions of the McLane declaration are too speculative to msidien Neither
argument passes muster.

Beginning with Plaintiffs’ first argument, theye correct to the extent that they argue
thatat summary judgment, this Court must take as true all “specific facts” set forthntifBla
affidavits or other evidence, including those facts related to stan8egpefenders of Wildlife
504 U.S. at 561see also Earle v. Btrict of Columbia, 707 F.3d 299, 304 (D.C. Cir. 2012)
(“[T]he court must view the evidence in the light most favorable to the nonmoving panty, dr
all reasonable inferences in her favor, and eschew making credibility deséoms or weighing
the evidence.” (internal quotation marks omitted)). At the same time, however, somantm
“may not rest upon mere allegation or denials ofplesding but must preseffirmative
evidenceshowing a genuine issue for triallaningham v. U.S. Nayg13 F.2d 1236, 1241
(D.C. Cir. 1987) (internal quotation marks and citation omitted) (emphasis aBegehders of
Wildlife, 504 U.S. at 561 (“In response to a summary judgment motion, however, thifplaint

can no longer rest on such mere allegations, but must set forth by affidavit ce\otiegrce
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specific facts . . ” (internal quotation marks and citation omittedfdditionally, there is a
difference between accepting as true a plaintiff's specific facts offered to shomgiamnd
accepting as true the plaintiff's conclusion that he or she has star@#egNat’l Treasury Emps.
Union v. United Stated01 F.3d 1423, 1430 (D.C. Cir. 1996) (explaining that even at the motion
to dismiss stage, “[t]here is a difference between accepting a plaintiff atadleg of fact as true
and accepting as correct the conclusions plaintiff would draw from such) fatlais, while the
Court will not credit ag statementén the McLane declaration that are contradictedPlayntiffs
specific factsPlaintiffs go too far in asking the Court to disregard the entirety d¥ttheane
declaration simply becaus®aintiffs allege they have standing

Next, Plaintiffsargue that portions of the McLane declaration on which Defendants
depend to contestlaintiffs’ assertions aftanding are inadmissible because they are too
speculative.Plaintiffs rely on Federal Rule of Evidence 602, which provides that the testimony
of a lay witness is admissible only if based on the witness’s personal knowledge.. Eeidl. R
602 (“A witness may testify to a matter only if evidence is introduced suffimesupport a
finding that the witness has personal knowledge of the matt&p8cifically, Plaintiffs take aim
at Mr. McLane’s assertions thigh]ad the PNC Bank export facility not been extended to Xcoal
in July of 2012, or had it subsequently been cancelled, Xcoal still would have been able to
finance its export business to international coal markets through its Eutopadaibanks.”
McLane Decly 10. Plaintiffs argue th#is statement constitutes impermissible speculation
because Mr. McLane could not possibly know how such events would have unfolded, and that
Plaintiffs ae not required to negate such speculation to establish standing. Pls.” Reply Support
Mot. Strike McLane Decl. at% (citing Duke Power Co. \Carolina Evtl. Study Grp., Inc438

U.S. 59, 78 (1978))Plaintiffs also note that Mr. McLane’s assertiorcantrary to the implicit
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findings of the Bank thaXcoal lacked sufficient financing anbdat thre guarantee would support
exports that would not otherwise occi@eel2 U.S.C. § 635a-4l{rectingthe Bank to “establish
a program to provide guarantees whenin the judgment of the Board of Directerg1) the
private credit market is not providing adequate financing . . . ; and (2) such geanaotdd
facilitate expansion of exponghich would not otherwise occur”).

Defendantslispute Plaintiffs’ iterpretation of the Bank’s authorizing statute, which they
argue requiresonsideration of factors like the availability of financing &mel facilitation of
exportsat the programmatic leveand does not require every individual guagarto meet those
requirements.In addition, Defendants argue tihdt. McLane’s statemerns based on first-hand
knowledge. According to the declaration, Mr. McLdras ber Xcoal’s director of finance
since 2008, his duties include negotiatargl administering “albf the credit facilities required,
or deemed prudent, for Xcoal's exporting business,”asdtatement is supported by the fact
that Xcoal “was only drawing down approximately 70% of [its] total availat@dit” when it
applied for thdoan guaranteeMcLaneDecl. 11, 4, 7. Nevertheless, the Court is not
persuaded that Mr. McLane’s assertion is of @gvancen determining Plainti’ standing.

The assertion that Xcoal “would have been able to finance its export bu'savessif true,is of

little value standing alond&ecause ithakes no representation that Xcoal would have been able to
finance thesame volumef coal exporin the absence of the Bank’s guarantee. On this basis,
and in light of the record evidence suggesting that the Bank didstjrctansider Xcoal’'s need

for the Bank’s financing prior to authorizing the guaranteeAR 263, the Court will disregard

the McLane declaration’s statement regarding what Xcoal would have done hackterotd

the financing in question in July 2012.
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C. AssociationalStanding: CCAN, Friends of the Earth, Sierra Club, and WVHC
Having disposed of the preliminary questions of admissibility, the Court now cansider

whether the four Plaintiffs bringing suit on behalf of their members — CCABRhdsiof the
Eatth, Sierra Club, and WVHC kaveestablishe@ssociationastanding to bring the instant
action* To establish standirtg sue in a representative capacityleast one of the plaintiffs
must show that(1) at least one of its members would have standing to sue in his own right, (2)
the interests the association seeks to protect are germane to its purpose, atiee(3haelaim
asserted nor the relief requested requires that an individual member ofdttiatass participate
in the lawsuit’ Sierra Cluh 292 F.3d at 898At issue in this case is the first prong of the
associationastanding test: whether Plaintiffs have established that their members would have
stending to sue in their own right. Defendants do not dispute Plaintiffs’ assertiorisdina
members are injured by pollution produced from the process of exporting coal, but they do
contend that Plaintiffs have failed to establish the second and third elementsiofgsta
causation and redressabilitgeeDefs.” Mem. Support Mot. Sumnd. at 11-25, ECF No. 64.

More specifically, Defendants argue that Plaintiffs have failed to show th8@ihk’'s decision

* The Court notes that the natwfethese Plaintiffsstandingclaims is not always clear.
Their complaint suggests that these four plaintiffs brought suit on behalina$¢hees and their
membersseeCompl.{1111(b), 12(b), 13(b), 14(b), ECF No.1, but their motion for summary
judgment first states that they are bringing claims solely on behalf of theibengseePIs.’
Mem. Support Mot. Summ. J. at 12—13, before rengtido the posture that the claims are
brought both on behalf of the organizations and their mendegsd.at 13-20. However, when
Plaintiffs describe the injuries giving rise to standing for these organizations, they amtifyide
injuries to their merners and do not describe anjuries suffered by any of their organizations.
See id. Accordingly, to the extent that Plaintifistended to claim organizational standing to sue
on their own behalf in addition @ssociationastanding to sue on behalfftheir membersthe
Court finds that they have failed to identify asrganizational injuriesnd thus have failed to
establish standing to sue on their own beh@#eASPCAv. Feld Entm't, In¢.659 F.3d 13, 24—
25 (D.C. Cir. 2011) (holding that an organization suing on its own behalf mustisabthe
defendant’s action caused ‘tancrete and demonstrable injury to the organization’s activities’
that is ‘more than simply a setback to the organization’s abstract societaltgft¢gemting
Havens Rdéay Corp. v. Colemam55 U.S. 363, 379 (1982)
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to authorize the guarantee to PNC on behalf of Xcoal caused an increase in the valoahe of
exported, or that an order of this Corescinding the guarantee would cause Xcoal to reduce the
volume of coal it exportghereby reducing the pollution injuring Plaintiffs’ membeBecause
Plaintiffs have failed to establisimylikelihood that third party Xcoal’s choices “will be made in
such manner as to . . . permit redressability of injury,” this Court agrees wehdaats that
Plaintiffs have failed to establish redressability and thusdaskciationastanding to pursue

their claims. SeeCtr. for Law &Educ, 396 F. 3cat1161.

The causation or traceability element of standing requires that “therdoenastausal
connection between the injury and the conduct complained of—the injury has to be fairly
traceable to the challenged action of the defendant, and not the result of the indegeatatent
of some third party not before the courDefenders of Wildlife504 U.Sat 560 (internal
guotation marks and alterations omitted). To establish the redressability etérsamding, “it
must be likely as opposed to merely speculatitvgt the injury will be redressed by a favorable
decision.” Id. at 561 (internal quotation marks omittes@e also Vill. of Bensenville FRAA, 457
F.3d 52, 69 (D.C. Cir. 2006) (“[F]or purpose of determining the petitioners’ standing, the court
must decide whether the practical consequence of [vacating the agentsisrjevould
amount to a significant increase in the likelihood that [plaintiffs’] would obtairf rtéls
directly redresses the injury suffered.” (internal quotation marks euthjtt

In a case like this concerning the alleg@mlation of procedural rights, the standards for
redressability and immediacy are relaxe certain extenmeaning that the Plaintiffs need not
establish with any certainty that the Bank would reach a diffedecision regarding the loan
guarantee if ifirst considered possible environmental consequergesDefenders of Wildlife

504 U.S. at 572 n.(hoting that if a federal agentgsues a license to authorizenstruction of a
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dam withouffirst preparng an EIS, individuals living adjacent to ti@mhave standing without
needing to show that the agency would have withheld the license had it prepared ‘anHzitS)
the agency’s decision is only one piece of the redressability puzzle in aloaseanaintiff
alleges that government fundingan ndependent third partyhas caused third party to
injure the plaintiff. In such cases, plaintiffs must satisfy normal realoddyg standards as the
third party whoseactions are directly causing tpkaintiff’s injuries. St. John’s United Church
of Christ v.FAA, 520 F.3d 460, 463 (D.C. Cir. 2008) (holding that where plairgiféged that
agency funding to a third partyasauthorized in violation of the plaintiff's procedural rights,
redressabilif standards were relaxed only as to the agency and not the third peetglsd\at'l
Parks Conservation Ass'n v. Mansdi4 F.3d 1, 5 (D.C. Cir. 2005) (“The relaxation of
procedural standing requirements would excuse [Plaintiffs] from having to prewausal
relationship regarding the [agency] action, but its burden regarding the actien[tfrd party]
would not change.”).

As a consequence, although Plaintiffs need not show that the Bank’s consideration of

environmental impacts would cause inbedify its decision, they must provide sobwsis for

15 The hypothetical scenariiscussed by the Supreme Court in footnote Defenders
of Wildlife appeargo fit within a categoryf cases identified by the D.C. Circuit as giving rise to
standing despite the fact that a plaintiff challenges government action onithefliasdparty
conduct those cases where an agency'’s action “permits or auththimbparty conduct that
would otherwise be illegal in the absence of the Government’s actBaeNat| Wrestling
Coaches Ass, 1866 F.3dat 940—41(explaining that redressability is satisfied in such cases
“because the intervening choices of third parties are not truly independentohmgent

policy™).
18 See Bennett v. Donovar03 F.3d 582, 587-88 (D.C. Cir. 2013) (defining an
independent third party as a party who is “independent of government walicgespect to the

action at issue in a particular caseand who can continue to act in the manner harming
plaintiffs regardless of whether the agenciian at issue is declared unlawful by a court).
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finding thatthe “nonagency activity” that affects thenmamely, Xcoal'sexportingof coal—

“will be altered or affected by the agency activity they seek to overt®h.John’s United
Church of Chist, 520 F.3d at 463 (quotirigefenders of Wildlife504 U.S. at 571kee also
Newdow v. Robert$03 F.3d 1002, 1012 (D.C. Cir. 2010) (applyidefenders of Wildlife

“third party” analysis to the redressability prong of the standing fst)al Physiians Ass'n v.
U.S. Dep't of Health & Human Sery489 F.3d 1267, 1275 (D.C. Cir. 2007) (“[T]o establish
redressability . .we required that the facts alleged be sufficient to demonstrate a substantial
likelihood that the third party directly injuring the plaintiff would cease doingssrasult of

the relief the plaintiff sougtiy.

Plaintiffs contend that they have been injubgcexportrelatedpollution produced by
coalmining and transportationhat the Bank’s loan guaranteePNCallowedXcod to export
more coal than would have been possible without the Bank’s assisfamzbthat rescinding the
Bank’s financing for the remainder of the loan term will reduce the additoahthat Xcoal
can exporuntil the Bank conducts an EIS in comptarwith NEPA. Pls.’ Reply Support Mot.
Summ. J. at 1-2, ECF No. 70. Plaintiffs’ assertion of redressability thus hinges on the
proposition that if this Court orders the Bank to resdsmduarantee and comply with NEPA)
regulated third parti?’NC will, in turn, rescindreduce or otherwise modifyts loan tothird
party Xcoal, (2) Xcoal will respondo this change in available cretliy reducing the amount of

coal that it exportsand (3) the reduction Mcoal's exports willdecrease the coatlatal

7 Notably, although Plaintiffs argue that the loan guarantee enabled Xcoal torexper
coal than otherwise would have been possible, they do not — and indeed, couddguat that
the Bank’s decision to authorize the loan guarafgesmits or authorizes thirgarty conduct
that would otherwise be illegal ingtabsence of thedsernmeris action.” Nat'l Wrestling
Coaches Ass'1366 F.3d at 94Qidentifying instances where an agency authorizes otherwise
illegal conduct as one of the two categories of cases where standing hasubeketespite the
fact that the plaintiff challenged government action on the basis of harm frord-pdrty’s
conduct).
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pollution harming Plaintiffs’ membersUnfortunately for Plaintiffs, howevea, review of the
administrative record and the partidgclarations shows that Plaintifiave failed to establish
thatany alteration in the Bank’s decision to authorizelthen guaranteeould or wouldaffect
the anount of coal that Xcoal exports.

The declarations of Plaintiffs members all describe the negative effemalqgjollution,
concern that the loan guarantee will increase pollution, anoklied that the membérmterests
would be better protected by the Bank’s compliance with NEPAs Defendants point out,
howeverthe members’ hopes or beliefs that an order rescinding the guarantee woedd red
their injuries, however genuine, do not constitute “specifitsfashowing redressabilitySee
Wilkerson v. Wackenhut Protective Servs.,, 18t3 F. Supp. 2d 61, 67 (D.D.C. 2011)
(explaining thapersonal belief, speculation, and hearsay are insufficient to defeataan rfooti
summary judgment)Plaintiffs also asert in their reply brief tha favorable decision by this
court ordering the Bank to rescind the guarantee “would reduce the volume of coae ookt
directly redress Plaintiffs’ substantive harmRgply Support of PIs.” Mot. for Summ. J. at 10,
but they cite nothing in the record to support dasertion SeeDefenders of Wildlife504 U.S.
at 561 (“In response to a summary judgment motion, . . . the plaintiff can no longer redt on suc
mere allegationdyut must set forth by affidavit or other dence specific facts. . ” (internal
guotation marks and citation omitted)).

The McLane declaratignn contrast, contains specific facts supporting Defendants’
assertion thabecause Xcoal has accumulated enough alternative sources of credit, even if
Plaintiffs obtain the relief they seek, the company’s coal exports willrestinchecked and

Plaintiffs’ injury will not be redressedCf. Vill. of Bensenville457 F.3cat 70 (holding that

18 SeeBullard Decl. at 2-4; CookDecl.at 2-4; Fox Decl. at 2-4; Ortega Declat 2-5;
Rank Declat 2-4; Reed Declat 2-4; Ware Decl at 2-4.

25



petitioners’ injury was not redressable by a decision vaca88d fhillion in agency funding for
a project because the project could continue on the basis of other sources of financing).
Specifically, Mr. McLane testifiethatbecause the “European banking crisis has eased
substantially” since Xcoal completed its &pation for the loan guarantee in December 2011,
“even in the absence of the PNC Bank export facility, Xcoal would readily be ahipdorsits
current volume of business through its unused and available financing.” McLane D@chg
support, M. McLaneexplains that “Xcoal has available approximately $535 million in
commodity trade facilities, including the $100 million facility from PNC, spreadngneight (8)
lending institutions . . 7 1d. T 8. TheBank’s lcan guarantee thus supports 18.7% of Xcoal's
total credit. Although 18.7 is not an insignificant percentage, the McLane diecidtather
reveals that Xcoal's credit utilization rate is only 30%, meaning that thpargyrhas
“approximately $374 million in unused clieavailable.” 1d.

In response to Mr. McLane’s declaration, Plaintiffs have not come forward myith a
specific factghatrebut or cast doubt on Mr. McLane’s testimony. They do not dispute his
assertion that the European banking crisis has eased substantially or thas ¥obausing 30%
of its available lines of credit. They do not suggleat Xcoal'sexisting alternative lines of
credit are unstable or insufficient, or that Mr. McLaneihany waymisrepresented Xcoal’s
available financing Although theSarzillo declaration posits that it would be difficult for Xcoal
to obtain additional sources of funding at this tgnesn the present state of the coal industry
seeSanzillo Declat 6-9, that fact does nothing to dispute the Defendants’ assertion that the
financing Xcoal haglreadyobtained is sufficient to support its export busineisnilarly, even
if Mr. Sanzillois correctthat Xcoal “would have agreed” to environmental conditions imposed

by the Bank becae its financing “was imperilédy the Eurpean debt crisis when it sought the
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Bank’s assistance in 2014geid. 1 22,hedoes not suggethatXcoal's pre-existing financing
was perceived to be at ribly the time thaPlaintiffs filed their complaint in 201%. See
Freedom Republicans, Inc. VEE, 13 F.3d 412, 418 (D.C. Cir. 1994) (observing thhile
“[clausation remains inherently historicall,] . . . redressability [is] qaseatially predictive”).
On facts like these, the D.C. Circuit Court’s redressabilityyasmaln St. John’s United
Church of Christ. FAA, 520 F.3d 460 (D.C. Cir. 2008),particularlyinstructive In that case,
plaintiffs sought to challenge the Federal Aviation Administrati¢tiFraA”) $29.3 million
airport improvement grant to the €ivof Chicago.ld. at462 The grant was one of sevefi@m
the agencylesigned to reimburse Chicago for up to $337 million spent on airport improvement
projects that plaintiffs claimed woulégse them a variety of injurietd. at461. The plaintifs
argued that the FAA'’s decision to award the grant violated their procedira and caused
their injuries and that their injury was redressable because Chicago could not complete the
projects in question without the FAA’s assistantge.at462 The Circuit Courtdisagreed
however, and found that Chicago provided most of its own funding[Veas] prepared to
obtain funding from other sources if federal money is unavailalide at 463 Because Chicago
was committed to completing the projectiwdr without FAA funding, which was replaceable,
the court held that the plaintiffs had failed to establish redressability leetteaysdid not show a

“substantial probability” that the city “would scrap the . . . project if the coudted the $29.3

19 As previously discussed, Mr. Sanzillo’s conclusion that the “Bank’s explanation of
Xcoal’s need for the loan guarantee supports the view that Xcoal would hawé twr end its
business without the Ex-Im Bank revolving loan guarantee” is inadmissible, and because
Plaintiffs have not provided any basis for this Court to conclude that it is capable@f bei
converted into admissible evidence, it will not be considered by the CeeRart 111.B.1,
suprg see alsdsleklen v. Democratic Cong. Campaign Comm.,, 1b@9 F.3d 1365, 1369 (D.C.
Cir. 2000)(explaining that where a plaintiff would not be permitted to testify about inadmeissib
evidence at trial, that inadssible evidence “counts for nothing” at the summary judgment
stage).
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million grant.” Id. (explaining that the plaintiffs’ “redressability obstacle” was “unceryaovier
what Chicago would do—not the FAA,” so petitioners had to satisfy normal redragsabili
standards despite their claim of procedural injuryhe Tourt coneldedthaton the facts before
it, it was “entirely conjectural whether the nonagency activity that affetisomers will be
altered or affected by the agency activity they seek to overtlain(internal quotation marks
omitted)

Plaintiffs here run intohte same “redressability obstacle” as the petitione®.idohn’s
The proposition that Xcoal would export less coal if the Court orders the Bank to réscind i
guarantee is, at best, entirely conjectural in light of the availability of atteenfundsand
Xcoal’s stated commitment to exporting the same volume of coal regardlesstbewtine loan
guarantee is rescinded. Such record evidéhee the third parties whose conduct injured the
plaintiffs would have had reason to continue their injurious conduct unaltered in the absence of
the challenged government actiaa”significant, and distinguishes the case at hand from those
cases “where the record presented substantial evidence of a causal relations@p thest
government policy and the third-party conduct, leaving little doubt as to causation and the
likelihood of redress.”Nat'l Wrestling Coaches Ass'866 F.3dat 941-43.

Accordingly, even ithe Court accepts Plaintiffs’ position that thearantee authorized
in May 2012 was intended to support an increase in exports, and even if thasSaunes
traceability,in light of the uncontested specific facts of the McLane declar&iamtiffs are
still no closer to establishing that their injury was redressable at the time thehéied
complaint. SeeRenal Physicians Ass'n v. U.S. Dep't of Health & Human $Sd&8.F.3d 1267,
1278 (D.C. Cir. 2007) (“[Clausation does not inevitably imply redressabilige§ alsdBennett

v. Donovan 703 F.3d 582, 587 (D.C. Cir. 2013) (summarizing cases in which no redressability
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was established despite the fact that “third parties . . . took actions becallsgeafiyaunlawful
agency decisions” where the third parties “would have no compelling reasonrserthase
actions were the [agency] decissoheld unlawful by a court”). As the D.C. Circuit Court
explained inRRenal Physicianghere are cases whemgotvernmental action is a substantial
contributing factor in bringing about a specific harm, but the undoing of the goverhaiaga
will not undo the harm, because the new status quo is held in place by othel fd8%§&.3d at
1278.

In sum, Plaintiffs have failed to show that a favorable decision from this Coukelis td
cause Xcoal to reduce the volume of its expoiseDefenders of Wildlife504 U.S. at 561 (“[I]t
must be likely, as opposed to merely speculative, that the injury will be rediiesadavorable
decision” of the Court. (internal quotation marks omittes@e also Nat'l| Wrestling Coaches
Ass'n 366 F.3d at 938[T]he Supreme Court has made clear that a plaintiff's standing fails
where it is purely speculative that a requested change in governmegtvatleiter the
behavior of regulated third parties that are the direct cause of theffaimuries.”).
Defendants have presented specific facts establishatghe European banking crisis has eased
substantially since December 2011, that Xcoal has &5B6n in credit, that the company’s
credit utilization rates only 30%,andthatXcoal “would readily be able to support its current
volume of businesswith its existing lines of credit even if the Bank rescinded its loan
guarantee SeeMcLane Declf17, 10. Plaintiffs have not come forwasth any evidence that
casts doubt on tise facts.See also Brady Campaign to Prevent Gun Violéstiéed with the
Million Mom Marchv. Ashcroft 339 F. Supp. 2d 68, 78 (D.D.C. 2004) (“[A]bsent such factual
allegations to demonstrate how the relevant third parties are likely to condonsalves the

requested judicial relief were to be granted, the [Plaintiff] fails tofgdtie heavy burden
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imposed by the . . . redressalyibrongof the standing inquiry where third party action is a
cause of injury.”)

Accordingly, the Court concludesat Plaintiffs have failed to establish that a favorable
decision by this Court could redress their injuri€$. Defenders of Wildlifec04 U.S. at 571
(holding that lhe fact thatigencies supplied only a fraction of the funding for a disputejéct
was an “impediment to redressability” whefespondents have produced nothing to indicate
that the projects they have named will either be suspended, or do less harrd spéstes, if
that fraction is eliminatet)). PlaintiffsCCAN, Friends of the Earth, Sierra Club, and WVHC
havethusfailed to establish an essential elemenAuicle IlI standing.

D. Organizational Standing: CIEL and Pacific Environment

Plaintiffs CIEL and Pacific Environment both allege that they have been hémnibd
Bank’s decisin to authorize a $90 million logyuarante®n behalf of a coal exporter without
first considering the potential environmental consequences. Unlike CCAN, Friends oftthe Ear
Sierra Club, and WVHC, howevd?|aintiffs CIEL andPacific Environment do naiaim to
have standing to sue on behaltléirmembers who are harmed by ceaport related
pollution. Instead, both CIEL and Pacific Environment claim standing in their own right
arguing that thehave eaclsuffered injuresto their organizationghissionsactivities and
resourcesufficient to convey organizational standing unidavens Realty Corp. v. Coleman
455 U.S. 363 (1982)SeePIs.’ Reply Support Mot. for Summ. J. at 13. Defendants dispute this
claim, arguinghatthe organizationkave failed teestablish standing because they have failed to
show injuryin-fact Defendantgoint outthat mere interest in a topic or tension betwagency
action and an organization’s policy agenda is insufficient to convey standing undet the te

estaltished by the Supreme Courtktavens SeeMem. Support Defs.” Mot. Summ. J. at 25-26.
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Based on the record established by the parties, the Court agrees with Defdvadaretishter
CIEL nor Pacific Environment has established the injury in fact necessary tojconve
organizational standing.

“To show injuryin-fact, an organization must allege more than a nestback to [its]
abstract social interests Competitive Enter. Inst. v. Nat'| Highway Traffic Safety Adn9iol
F.2d 107, 122 (D.C. Cir. 1990) (quotirtzvens Realty Corp455 U.Sat378-79.

Accordingly, mereorganizational interest ithe environment, “no matter how longstanding the
interest and no matter how qualified the organization is in evaluating the problem, is not
suficient by itself to rendefan] organization adversely affected or aggrieved within the
meaning of the APA.”Sierra Club v. Morton405 U.S. 727, 739 (1972) (internal quotation
marks omitted)holding that the Sierra Club’s wedlstablished interest in protecting the
envronment was not enough to give the organization standing to challenge governmantal act
that was harmful to the environment). As the Supreme Court explaiftaensan

organization suing on its own behalf can establish standing by shtiveing defendant’s actions
have “perceptibly impaired” the organization’s ability to provide services, sathhere has
been a “concrete and demonstrable injury to the organization’s activities -ajwtimsequent
drain on resources.” 455 U.S. at 388ealso Competitive Enter. Inst901 F.2d at 122

(requiring organizationlaiming injury toallege“that discrete programmatic concerns are being
directly and adversely affected by the challenged actipnernal quotation marks omittgd
Building on the Supreme Court’s analysidHavenstheD.C. Circuit has establigll two other
requirements that must be met in an organizational injury case. Firggwheinment’'s conduct
must“directly confict with the organization’s missionNat'l TreasuryEmps.Union v. United

States 101 F.3d 1423, 1430 (D.C. Cir. 1996)n those cases where an organization alleges
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that a defendant’s conduct has made the organizafotiistiesmore difficult, the presence of a
direct conflict between the defendant’s conduct and the organizatnigsgonis necessary
though not aloe sufficient— to establish standing.”). And second, the organization must show
that it has expended resources to counteract the injury to its ability to a¢kieussion and not
simply asa product of “unnecessary alarmism constituting a-isdlicted injury.” 1d.
1. Pacific Environment

The Court begins by considering Plaintiff Pacific Environrseagsertion of
organizational injury. To support itsaim of injury in fact, Pacific Environment has provided
the Court with theleclaratiorof the organization’s policy director, Douglas NorledeeNorlen
Decl., ECF No. 56-9Citing the Norlen declaration, Plaintiffs argue that Pacific Environment
has establishedavensstanding in this case by showing that the Bank’s decision to authorize the
loan guarantedl) conflicts with the organization’s missipand(2) “will require Pacific
Environment to devote additional resources to its work promoting environmentally régponsi
financing” PIs. Mot. Summ. J. at 23—-24 careful review of the Noen declaration, however,
reveals that it falls short of establishing standing ubtiefens

As the Norlen declaration explairBacific Environment ian organization incorporated
and headquartered California Norlen Decl.f 3. The organization’siission“is to strengthen
democracy, support grassroots activism, empower local communities, and redefimational
policies in ordeto protect the living environment of the Pacific Rind. 1 3—4(emphasis
added). Although the organization has pudsite mission with a range of activities, including
efforts toreform the Bank’s regulations andrexjuire the Bank to adequately assess the
environmental impacts of fossil fuel projects, the declaration does not suggels¢ Hpadific

agency actiorhallenged in this cases any potential whatsoever to affect “the living
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ervironment of the Pacific Rim."Cf. Nat’l Treasury Emps. Uniori01 F.3d at 143@(anting
motion to dismiss for lack of standing where organization failed to establisbca cnflict
betwea its mission of improving worker conditions and the legislation it sought to challenge)
In the absence @nyevidencesuggestindghat the particular loan guarantee at issue in this case
has even the potential to affect the environment of the PacifictRe Court is unable to discern
anydirect conflictbetween the challenged agency action and the mission of Pacific
Environment.

TheNorlendeclaration does asséhat the Bank has harmed Pacific Environment by
“impeding its objectives of requiring financial institutions to increase theguatability and
improve their environmental policies.” Norlen Decl. § Butit is well-established in this
Circuit that “[f]rustration of an organization’s objectives is the type ofrabisconcern that does
not impart standing.’Nat'l TreasuryEmps. Union101 F.3d at 1429 (internal quotation marks
omitted). Rather, it is thiind of “setback to the organization’s abstract social interetbizt,”
does not constitute a “concrete and demonstrable injury to the organizanbinities.” 1d. at
1428. CompareHavens 455 U.Sat 379 (holding that organization could sue on its own behalf
where challenged agency action “perceptibly impaired [the organizdtaiiligy to provide
counseling and referral servicesiith Dellums v. U.S. Nuclear Regulatory i@oin, 863 F.2d
968, 972 (D.C. Cir. 1988) (“Even assuming the [agency’s] orders would adverseltladfect
[organization’s] general interest [in opposing nuclear proliferation and enguopgr
safeguards for nuclear energy], this coud bansistently held that harm to an interest in ‘seeing’
the law obeyed or a social goal furthered does not constitute injury in fagtrh@htjuotation

marks omitted)).At the summary judgment stage, Plaintiffs’ failure to establish that the agency
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adion in question directly contradicts the organization’s mission is fAt&lSPCA 659 F.3d at
25 (explaining that “[if the challenged conduct affects an organization’s activitiess mgutral
with respect to its substantive mission,” the D.C. Circuit has “found it entirebutadive
whether the challenged practice will actually impghe organization’s activities{(internal
guotation marks omitted)).

Even if Pacific Environment had established a direct conflict between itomessd the
Bank’s authorization of the loan guarantee, however, the group still would fall short of
establishing injury in fact undétavens Plaintiffs arguethat Pacific Environment has
establishedonaete andoarticularized organizational injury by claiming that the Bank’s
interference with its missiowill cause the organization “to increase its resources for its
advocacy to strengthen environmental requirements in Ex-Im Bank’s pdlidlesien Decl
12. But apart from stating the Bank lgeerallyfrustrated the organization’s objectives, the
Norlen declaration does ninlentify a single organizational activioy servicethat the Bank’s
decisionhasimpeded. Neither does the declaration ¢é&ip how or why an increase in advocacy
resources is necessary to countetiaetunidentifiedmpedimento the organization’s activities
caused by the Bank’s decisioBeeNat’| Treasury Emps. Uniqri01 F.3d at 1430 (explaining
the even accepting the truth of tlaetual allegation that the plaintiff expended additional

lobbying funds, the court would not credit the plaintiff’'s unsupported conclusion that the

2 Typically, if an organization fails to establish a conflict between the dafgisdaction
and the organization’s mission, the Court need not proceed to the next steplayehs
stending inquiry. SeeASPCAv. Feld 659 F.3d 13, 25 (D.C. Cir. 2011) (“[W]e begin our inquiry
into Havensstanding by asking whether the defendant’s allegedly unlawful actiwvijiesd the
plaintiff's interest in promoting its mission. If the answer is yes, we then astherthe plaintiff
used its resources to counteract that injury.”). As the D.C. Circuit explaifdational
Treasury “[a]bsent a direct conflict” between the organization’s mission and theengati
legislation, it is difficult to determine whether arganization’s “additional expenditure of
[lobbying] funds is truly necessary” to achieve the group’s mission “orrrethmnecessary
alarmism constituting a seifflicted injury. 101 F.3d at 1430.
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expenditures were “a necessary link in achieving the organization’s @tpugtose”). In the
absence ofugh facts, Pacific Environmestassertion that it williedicate additional resources to
advocacy at some unspecified date in the futesembles a seihflicted harm and not injury in
fact that is fairly traceable to the Bank’s actio®seid. (characterizing an organization’s
expenditures on lobbying as “unnecessary alarmism constituting a selfefinjury” where
the plaintiffhad failed to provide facts showing that the expenditures were a necessawy link t
achieve the organization’s inftate purpose)air Emgt Council of Greater Wash., Inc. v. BMC
Mktg. Corp, 28 F.3d 1268, 1277 (D.C. Cir. 1994) (holding that althdiighe diversion of
resources . .might well harm the [plaintiff'spther programs, for money spent onitests
money that is not spent on other thifigeichself-inflicted harmwas a budgetary choice and
“not really a harm at allivhere“the[plaintiff] and its programs would have been totally
unaffected [by the defendant’s aittit had simply refrained from makinthe reallocation”).
Similarly, a plaintiff “cannot convert its ordinary program costs into an injufgct,”
unless the government’s actions ha@guiredthe organization to expend resources to pursue its
mission. SeeNat’'| Taxpayers Wion, 68 F.3d at 1434 (holding that where organization was
dedicated to promoting fair and legal revenue-raising by the U.S. governmegrpuipés
decision to challenge the legality of a tax provision did not constitute injurgtintfavas
simply anordinary program costyee alsdHumane Society of the U.S. v. Vilsat® F. Supp. 3d
24, 46 (D.D.C. 2013) (holding that where spending funds to counteract unfavemasligtion
was a normal party of the Humane Society’s mission and operations, “being proongtei! t
can hardly qualify as an injury that confers constitutional staidirt (“[T]he fact that they
have decided to redirect some of their resources from one legislative agandéher is

insufficient to give them standing.”).
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As the Norlen declaration explains, Pacific Environment has been advocataigrio
and strengthethe Bank’senvironmental regulations since 1997orlén Decl.f{ 6, 7. It thus
appears that advocating for stronger environmental requirements for the Bank idiraarior
program cost” for Pacific Environment and not a response to or consequence of the Bank’s
authorization of the loan guarantee in questiSaeNat'| Ass'n of Home Builders v. EPB67
F.3d 6, 12 (D.C. Cir. 2011) (“As for the other expenditures claimed, [plaintiff] has not shown
they were for ‘operational costs beyond those normally expended’ to carry audtaay
mission.”} Conservative Baptist Ass'n of Am., Inc. v. Shindéii 13¢v-1762, 2014 WL
2001045, at *5 (D.D.C. May 16, 201@)Any resources thdplaintiff] expended . .were in the
normal course of [the organization’s] operations, and it cannot convert its ordinaityescand
expenditures . . . into an injuig-fact.”); Elec. Privacy Info. Ctr. v. U.S. Dep't of Edudo. 12-
cv-0327, 2014 WL 449031, at *16 (D.D.C. Feb. 5, 2014) (“[Plaintiff] cannot convert an ordinary
program cost-advocating for and educating about its interestdéo an injury in fact.”).

Also missing from thé&lorlen declaration is any mention of when such an allocation of
organizational resources might take pldeealone a suggestion that the organization has in fact
had to reallocate resources. These omissions are particularly concermghg af the fact that
theNorlen declaration was filed nearly two years after the Bank approved thguagantee in
guestionwhich has a three year term due to expire in a matter of mogdekqual Rights @.

v. Post Properties, Inc633 F.3d 1136, 1141-42 (D.C. Cir. 2011) (finding declaration and
“frustration of mission damages” calculations by plaintiff inadequate to supgiontaf
organizational injuryat the summary judgment stage because “[d]espite the substantial passage
of time from the filing of its lawsuit, the [organization did] not speliwhen it engaged in the

specified activities”)see also Nat'l| Taxpayers Uniod8 F.3d at 1434 (holding that

36



organization’s “self-serving observation that it has expended resources to etucembers
and others regarding [challenged statutory provision] does not present an injur{)in fact

As a final matter, the Court acknowledges factific Environment is concernéaiat the
Bank “will continue to fund major fossil fuel and mining projects throughout the word, tlzat
if it does so, “[t]his wil require Pacific Environment to devote additional resources to its work to
promote environmentally responsible financing, including through monitoring Ex-hk'8a
financing policyand practice.” Norlen Decfl 13.

While these concerns regarding potential future actions of the Bank may be gdmayne
arebeyond the scope of this case, which is concerned only with the Bank’s authorization of a
single loanguarantee in May 201éh behalf of Xcoal Plaintiffs have not presented any broader
challengedo the Bank’s policies or regulations, and they have not identified any other
applications for Bank financing that could be implicated by the Court’s decisiaghott,

Pacific Environment’s concerns about potential future harm caused by futoresatthe Bank
not challenged by Plaintiffs in the instant action, and its speculation about the éx@snithe
organization may need to take to counter such actions should they occur, is preciyply tie
“conjectural” or “hypothetical” injury that isxsufficient to establish injury in fact for standing
purposes.See Clapper v. Amnesty Int'l USA— U.S. ——, 133 S.Ct. 1138, 1151 (2013)
(holding that plaintiffs “cannot manufacture standing merely by inflictingiham themselves
based on their feardf hypothetical future harm that is not certainly impending”).

In sum, Pacific Environment has shown neither a conflict between the Bank’s axtion a
the organization’s ultimate mission, nor a perceptible impedimehetgroup’s activities that is

tracedle to the Bank’s decision, nor a “consequent” drain on the organization’s resources caused
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by the group’s efforts toounteract that harm. Pacificironment hasailed to establish
organizational standing undeiavens
2. CIEL

Asto CIEL, Plaintiffsargue that the Bank’s authorization of the loan guarantee
“demonstrably harms” thiaternational environmentalrganization and its mission two ways
by undermining the group’s energy policy work and by interfering with its publicatidac
efforts Citingthe declaration of Alyssa Johl, a senior attorney with CIEL, Plaiffitistsargue
that the approval of the loan guarantee “undermines CIEL's"vtoiromote sustainable energy
policies,requiringCIEL “to put extra time and resources into monitoringlExBank’s
policies” Pls! Mem. Support Mot. Summ. J. at 2%econd Plaintiffsarguethat theBank’s
violation of CIEL’s procedural rightdtfas caused CIEL texpend additional effort to inform the
public about coal financing and its potential efféctisl. Defendants, on the other haadgue
that Plaintiffs have done no more than to establish an interest in a problem coupled with
unfavorable action, and they point dé&ta conflict with the organization’s policy agenda alone
is insufficient to estblish injury in fact.Defs.” Mem. Support Mot. Summ. J. at 26. The Court
considersach ofCIEL’s claims of injury in turn?*

CIEL’s first claim of injury is that the Bank’sipproval of the $90 milliofoanguarantee
has underminethe group’snergypolicy work. Applying theHavensstanding inquiry to the

facts of this case, the Cowsksfirst whether the Bank’s allegedly unlawful authorization of the

21 Although the Johl declaration also notes CIEL’s concerns about possible Bank
financing of other coal exports in the future and the possibility that CIEL would balexote
additional resources to counteract such decisions if that should seediohl Decl. 11,

Plaintiffs have wisely elected not to asgarganizational injury on the basis of such hypothetical
scenarios that are beyond the scope of the instant aSemClapperl33 S.Ctat 1151

(holding that plaintiffs “cannot manufacture standing merely by inflictingir@ar themselves
basedon their fears of hypothetical future harm that is not certainly impending”).
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$90 million loan guarantedirectly conflicts withCIEL’s missionandimpedeghe
organization’sactvities, Nat'l Treasury Emps. Uniqri01 F.3d at 1430, and if so, whether CIEL
“undertook . . . expenditures in response to, and to counteract, the effebts Bank’s
authorization of the loan guarantésgual Rights @., 633 F.3d at 1140According tothe Johl
declaration CIEL’s mission is “to use the power of law to protect the environment, promote
human rights, and ensure a just and sughde society.” Johl Decf| 4. Plaintiffs have provided
evidenceahat coalmining and transportation has harmful consequences for the enviroseent,
generallyHansen Decl.; Johannesson Decl.; Sahu Decl., which suggests that the Bank’s
provision of financial suppotb a coal exporter like Xcoahay well be in conflict with CIEL’s
overall environmental mission.

As the Supreme @urt explained ilDefenders of Wildlif@andSierra Cluh however, a
plaintiff must establish not only thiitpossesssa special interest iprotecting the environment
and thatheagency action in question is likely to haswme part of the environment, but also
that the plaintiffis “directly affected apart from their special interest in the subject” by the
government’s allegedly unlawful actionSee Defenders of Wildljf604 U.S. at 563¢. at 567
(“It goes beyond the limit . . ., and into pure speculation and fantasy, to say that amgone
observes or works with an endangered species, anywhere in the world, is apphecialeld by
a singk project affecting some portion of that species with which he has no morecspecifi
connection.”) Sierra Cluh 405 U.S. at 739'[l]f a ‘special interest’ ifiprotecting the
environmentjere enough to entitle the Sierra Club to commence this litigation, there would
appear to be no objective basis upon which to disallow a suit by any other bona fide ‘special
interest’organization however small or short-liv8d. Accordingly, the Court must next ask

whether the Bank’s authorization of the loan guarantee caused a “concrete andtote
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injury” to CIEL’s activities and whetheCIEL undertook “expenditures in response to, and to
counteract, the effects of” the Bank’s actidfqual Rights @., 633 F.3d at 1138—4nternal
guotation marks omitted).

The Johl declaration, on which Plaintiffs rely to demonstrate starfdistgasserts
generally that the Bank’s ddrization “frustrates CIEL'’s efforts” to achieve its missiddut as
discussed previouslyere“[flrustration of an organization’s objectives is the type of abstract
concern that does not impart standinglat’l Treasury Emps. Unigri01 F.3d at 1429 (internal
guaation marks omitted)Ms. Johl nexiassertghat the Bank’s decision to authorize the $90
million loan guaranteeffustratesCIEL’s work to promote environmentally sustainable energy
policiesand has required CIEL to put extra time and resources intaariog Ex-Im Bank’s
policies” Johl Decl.{ 9. At the motion to dismiss stage, such assertinag have been
sufficient to establish standingee Abigail Alliance for Better Access to Developmental Drugs
v. Eschenbach69 F.3d 129, 132 (D.C. Cir. 2006A( the motion to dismiss stage, general
factual allegations of injury resulting from the defendant's conduct magesuiir on a motion
to dismiss we presume that general allegations embrace those specific factsribaessary to
support the claim.” (internal quotation marks omittedt at the summary judgment stage, and
in light of Defendants’ challenge to plaintiffs’ claimsasganizational injuryPlaintiffs were
obligated to provide “specific facts” to shmoncrete ways in whic@IEL's progammatic
activitieswere harmedby the Bank’s authorization of the $90 million loan guarangsse Fh.
Audubon So¢94 F.3d at 666 (“As we are reviewing a motion for summary judgment, we
require specific facts, not ‘mere allegations,’ to substantiateleap necessary for standing.”).

The Johl declaratigrhowever, does not contasnch specific factsFor examplels.

Johlsuggest neithethatapproval othe loan guarantee has “perceptibly impaired” CIEL’s
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ability to advocate foenergy policy redrmin the United States or elsewhgner that it has
resulted in the spread of harmful informattbat was damaging to CIEL’s policy work
Compare Spann v. Colonial Vill., In@99 F.2d 24, 28 (D.C. Cir. 1990) (finding injumnere
defendant’s advertsnents allegedly encouraged discriminatory attitudestsiedlack
home buyers and renters anwfeom the advertised compleXesith ASCPA 659 F.3d 27-28
(finding no standing where organization claimed that its animal advocacisetfreimpaired
by defendant’s pblic poor treatment of animalsit failed to show that defendants’ actions
actually fostered a public impression that the poor treatment of animals veasadie)
Although the Johl declaration makes clear that CIEL disapproves of the Bankismlézis
finance coal exports, more is required to connect the particular decision avisstiee alleged
harm to CIEL’s sustainable energy policy wokeeFla. Audubon Soc;y94 F.3d at 668
(holding that plaintiff must connectdlagency’s “substantive decision to the miéfis
particularized injury”);see also Haveng55 U.S. at 379 (distinguishing organizational injury
giving rise to Article Ill standing from what is merely “a setback to the azgtion’s abstract
social inerest”).

However, even if the Court assumes thatitla@ guarantebas perceptibly impaired
CIEL’s policymaking efforts, two additional obstacles to a finding of injury @t femain. First,
case law in this circuit has cast significant doubt on takiNty of a claim of organizational
injury premised solely on injury to an organization’s advocacy eff&@eeCtr. for Law & Educ.
v. Dept. of Edu¢.396 F.3d 1152, 1161-62 (D.C. Cir. 2005) (holding that organizational
plaintiffs failed to demonsate standing where “the only ‘service’ impaired is pure issue
advocacy — the very type of activity distinguishedHavens$); Humane Society of U,9.9 F.

Supp. 3d at 45-47 (explaining that the D.C. Circuit has not found standing when the only
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organizational service impaired was pure advocacy, and finding inadequatenti#f'glai
allegation of injury on the basis of needing to dedicate additional resources to lopSygeyE
Am., Inc. v. U.S. Dep't of TrangP83 F. Supp. 2d 170, 177 (D.D.C. 2013) (observing that “the
law is also quite skeptical of alleged organizational injuries related to lobagthgssue
advocacy”). As the D.C. Circuit Court has explained, a claim of organizational injury based
solely on the impairment of issue advocacy efforts comes perilously closaftrring standing
on the impermissible basis of mere frustration of an organization’s objecti#esfor Law &
Educ, 396 F.3d at 1161But seeASPCA 659 F.3d at 27 (declining to decide whether injury to
an organization’s advocacy efforts was sufficient injuryHavensstanding when plaintiff failed
to establish causation).

Second, CIEL has failed to provide sufficient facts that would allow the Court tthand
the organization’s expenditures on monitoring Bank p@i®a consequence of tiank’s
decisionand not an ordinary program cost or gefficted harm In National Treasury
Employees Unigrthe D.C. Circuit explained that although a court must accept as true an
allegation that an organization has expended resources, “there is a differenen laevepting
a plaintiff's allegations of fact as true and accepting as correct ticbus@ns plaintiffs would
draw from such facts.” 101 F.3d at 1430. For that reason, tiehedd that while it would
accept the organization’s assertion that it spent additional funds on lobbyingangego the
defendant’s action, it would natcept the plaintiff's “speculative conclusion that such
expenditures are a necessary link iniedng theorganization’s ultimate purposeld. (granting
defendant’s motion to dismiss organization’s suit due to lack of Article Hdstg), see also

Nat'l Taxpayers Union68 F.3d at 1434 (holding that organization’s “self-serving observation
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thatit has expended resources to educate its members and others regarding [chetéeuigpey
provision] does not present an injury in fact”).

In this case, the Johl declaration asserts that the Bank’s decision “has redflred C
put extra time and resoces into monitoring Ex-Im Bank’s policiésJohl Decl.§ 9. But she
does not so much as allege that CIEL'’s increased monitoring of the Bank’s9mslicecessary
to achieve the organization’s ultimate purpo€é.Nat'| TreasuryEmps.Union, 101 F.3d at
1430. Additionally, like Pacific Environment, CIEhakes nanention of when the asserted
dedication of time ancksources occurregkspite the fact that roughly two and a half years have
passed since tHeanguarantee was approve@f. Equal Rights @., 633 F.3d at 1141-42
(holding that at the summary judgment stage, organization’s allegation that it heerto d
resources to counteract the defendant’s action was insufficient when not suppogedifiy s
facts, such as when the organization’s responsive activities took place). Atsmidnom the
Johl declaration is any explanation ashitav the expenditure of resources on monitoring Bank
policies could be distinguished from the organization’s ordinary programicdsist of her
assertionshat CIEL has been a “watchddgf public financial institutions” for twenty years and
that U.S. energy policies and related decisions “are highly relevant toONeirk.” Johl Decl.
11 4, 6;seealso Conservative Baptist Ass'n of Am., Inc. v. Shinskekil3ev-1762, 2014 WL
2001045, at *5 (D.D.C. May 16, 2014ty resources thgbrganizatiofh expended . .were in
the normal course of [the organization’s] operations, and it cannot convert its orditnatyea
and expenditures . . . into an injundact.”); Elec. Privacy Info. Ctr. v. U.S. Dep't of Edudo.
12-cv-0327, 2014 WL 449031, at *16 (D.D.C. Feb. 5, 2014) (“[Plaintiff] cannot convert an
ordinary program cost—advocating for and educating about its interests—intargnnnj

fact.”). And finally, although the declaration asserts that the organiZsuhio increase its
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Bank-monitoring resources “as a result” of the Bank’s alleged injury to the oejEmzs
objectives, it does not explain how the increased monitoring of Bank posicréended to or
could “counteract” the Bank’s authorization of the loan guarantee to PNC on behatfadf Xc
And in the absence of such facts, CIEL’s decision to increase its monitoringlopBlcies
looks more like a “selinflicted injury” than an injury attributable to the BangeeEqual Rights
Ctr., 633 F.3d at 1142 (holding that organization’s expenditures on researching, investigating,
and testing the defendant constituted aisdlicted injury and not one attributable to the
defendant)Fair Empt Council of Greater Wash., Inc. v. BMC Mktg. Corp8 F.3d 1268, 1276
(D.C. Cir. 1994) (“[W]e explicitly reject the [plaintiff's] suggestion tithé mere expense of
testing [defendant] constitutes ‘injury in fact’ fairly traceable to [ddéat’s] conduct); see
also ASPCA 659 F.3d at 27-28 (finding that organization lacked standing where it provided
extensive information about its advocacy expenditures but failed to show that theadéfend
actions actually caused the pulnisimpression that motivated the expenditures in the first
place. In sum, CIEL has failed to show that its assertion of injury to the group’s poligyisvor
sufficient to passlavensmuster and convey Atrticle Il standing.

Turning to Plaintiffs’ second asserted injury, the Court considers the arguraetite
Bank’s actions have injured CIEL’s public education effo@pecifically, Paintiffs contend that
the Bank’s decision to authorize the $90 million loan guarantee without first inggparEIS

violated CIEL’s procedural rightéand deprived the organization “of opportunities for public

22 plaintiffs’ motion for summary judgment states that approval of the loan gearan
without an EIS violated CIEL’s right to information about the environmental ingddbe
Bark’s decision and violateits right to participate in the Bank’s decision making procéls.’
Mem. Support Mot. Summ. J. at.22 fair reading of Plaintiffs’ briefs, however, reveals that
Plaintiffs have not argued that the violation of their procedural rights supportseolai
standing based on informational injury to CIEL. The two citations that Plaintiff pravide
support of CIEL’s asserted injuries both discuss standing based on organizationalndgry
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input and engagement in the decision-making proctssgbycausing “CIEL to expend
additional effort to inform the public about coal financing and its potegifiatts on the
environment and public health.” Johl Decl. § 10.

A similar claim of organizational injury premised on a procedural violation ecently
rejected by this court iBcenic America, Inc. W.S. Dep't of Transp983 F. Supp. 2d 170
(D.D.C. 2013). In that case, the plaintiff organization’s first claim of injury pvamised on the
agency'’s failure to follow noticandcomment procedures, thereby “depriving [plaintiff] of an
opportunity to influence public policy.1d. at 176 In rejecting plaintiff's argument, the court
explained that a plaintiff cannot establish organizational standing baksdglon “the
deprivation of the right to participate in notiaeetcomment rulemaking.ld. at 177;see also
Int'l Bhd. of Teamsters ISA 429 F.3d 1130, 1135 (D.C. Cir. 20(®ejectinga claim of

organizational injury premised on an agency’s failure to provide public notice of theyage

Havensand not standing based on informational injury. The failure to cite legal support for a
claim of informational injury is particularly significant here given that the vigholitan
informational injury claim in a NEPA case is somewhat uncertain in this CitCoinpare

Found. on Econ. Trends v. Lyingi3 F.3d 79, 84 (D.C. Cir. 1991) (“[W]e have never sustained
an organization’s standing in a NEPA case solely on the basis of ‘informanang|’ithat is,
damage to the organization’s interest in disseminating the environmeitalndiatpact

statement could be expected to containwi)h Animal Legal Def. Fund, Inc. v. Es®88 F.3d

496, 502 (D.C. Cir. 1994) (“[IInformational injury is justiciable where the informationtsasg
‘essential to the injured organization's activities [and] lack of the information will render
those activities infeasible.” (internal quotation marks omjjteth light of the sophisticated
nature of the parties in this case and the fact that they were ably representedsay, tbe

Court declines to manufacture and analyze an informational injury argumeRtahmiffs chose
not to present or develofsee Armenian Assembly of Am., Inc. v. Cafesjial F.3d 265, 285
(D.C. Cir. 2014) (holding that “generic and cursory references” in trial bofs “are a far cry
from properly pressinfghe party’s]. . . arguments at the triaburt level” in a manner sufficient
to avoid waiver). Alternatively, to the extent that Plaintiffs wished to asterding on the basis
of informational injury to CEL, the Court finds that Plaintiffs have failed to allege specific facts
that would supporsuch a claim Plaintiffs have not suggested that the information they were
denied is “essential” to CIEL'’s activities, that the lack of information will reitdectivities
infeasible, that the organization regularly uses the type of information in@uestithat the

CIEL will be forced to obtain the missing information from other sour@fsFriends of

Animals 626 F. Supp. 2d at 111-12.
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action in dispute, “thereby depriving [the organization] of the opportunity to commeabiiye
becausé¢he “mere inability to comment effectively or fully, in and of itself, does ntatbdish an
actual injury” (internal quotation marks omit)ed In other words, plaintiffs cannot transform an
agency’sviolation of the general public’s right to comment into injury in fact simply by gfatin
that they, like the rest of the public, were denied the opportunity to comiBesfla. Audubon
94 F.3dat 664 (‘The mere violation of a procedural requirement .aesdnot permit any and all
persons to sue to enforce the requiremgrBimmers v. Earth Island Ins55 U.S. 488, 496
(2009) (“[D]eprivation of a procedural right without some concrete interesisthffected by the
deprivation—a procedural righin vacuo—is insufficient to create Article Il standing.”).

The only apparent distinction between the claim of injury advanced by CIEL and those
previously rejectech this circuitis the assertion that because CIEL was denied the opportunity
to comment publicly on the loan guarantee, the organization had to “expend addition&b effort
inform the public” about the environmental impactoélfinancing. Johl Decl. { 1GHowever,
Ms. Johl makes no mention of when such efforts occumwbdiher omot it resulted in a drain
on the organization’s resources, or how its efforts to educate the public aboupaicesiof coal
financing in an unspecified manner on an unspecified date can be distinguished froouple g
ordinary programmatic work, which includes “efforts to inform and engage the jpubladicy-
making processes that may have environmental and public health imgaetsJohhDecl. | 5;
see also id]] 7 (explaining that CIEL developed and published information to inform thepubl
about the environmental costs of coal-related projects in 2011 and 2012). Indeed, the Johl
declaration does not even suggest that whatsfierts CIEL used to educate the public about
the impacts of coal financing can be distinguished in any-waeyit costliness or effectiveness

from the public education efforts that CIEL would ordinarily have expended had the Bank
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solicited public comment on the loan guarantee. As far as the Court is ablertaimsite
organization’s public education effortsay have been affected by Xcoal’s decision to apply for
the loan guarantee, but Plaintiffs have failed to show that the Bank’s decisied playrole in
“perceptibly impairing”CIEL’s public education efforts.

In sum, CIEL has failed to establish orgational injury in fact that was caused by the
Bank’s decision to authorize the $90 million loan guarantee. Without such a showing, CIEL

does not have standing to pursue the instant action.

IV. CONCLUSION
For the foregoing reasons, the Court finds that Plaintiffs lack standing. dkeglyy;, the
Court denies Plaintiffs’ motion for summary judgmant grants Defendantsfossmotion for
summary judgmentAdditionally, the Court denies as mddaintiffs’ motion for the admission
of extrarecord evidence, and gtarn part and denies in part the parties’ respective motions to
strike as discussed iRartlll.B, supra An order consistent with this Memorandum Opinion is

separatly and contemporaneously issued.

Dated: January 21, 2015 RUDOLPH CONTRERAS
United States District Judge
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