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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

EPHRAIM GREENBERG, individually )

on behalf of himself, and on behalf of )

all others similarly situated, )
) Civil Action No. 13-1837(RMC)

Plaintiff, )

)

V. )

)

CAROLYN W. COLVIN, in her official )

capacity as Acting Commissioner of the )

Social Security Administration, and )

)

THE SOCIAL SECURITY )

ADMINISTRATION, )

)

Defendans. )

)

OPINION

Ephraim Greenberg asks the Court to certify a class of individuals who have had
their Old Age, Survivors, and/or Disability Insurance Benefits reduced underitiadail/
Elimination Provision of the Social Security Act because they receive @ddB&nefitdfrom the
National Insurance Institute of Israel. Defendants do not oppose the motion $or clas
certification and both parties agree that the Social Security Admirestidtould not apply the
Windfall Elimination Provision to a beneficiary who receiaesOld Age pension from the
National Insurance Institute of Israel. However, Plaintiff and Defetsddo not agree on the
legal bases foattorney fees focounsel to the proposed class. Plaintiff seeks attorney fees under
a provision othe Social Secity Act or, alternatively, under the common benefit or common
fund doctrine. Defendants argue that Plaintiff’'s counsel is entitled onlyotoeytfees under

the Equal Access to Justice Act. Because the terms and implementation oflamesétt
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agreemat depend upon the resolution of the fee dispute, the parties seek a ruling on the question
now.
The consent motion to certify the class urnidederal Rile of Civil Procedure
23(b)(3) will be granted. The Couwatsowill grant Plaintiff s motionseekng a determination
that counsel is entitled to attornfges undethefee provision of th&ocial Security Agt42
U.S.C. § 406(b).

.  FACTS

A. The Windfall Elimination Provision and National Insuranceln stitute of Israel Old
Age Benefits

This case involves statutory provision implemented biye Social Security
Administration (SSA)known as the Windfall Elimirieon Provision (WEP), 42 U.S.C.
88 415(a)(7), (d)(7), 20 C.F.R. § 404.213(a). Pursuant to WEP, SSA redbeesficiary’ld
Age, Survivors, and/or Disability Insurance Benefits (OASBh&fits or SSAenefits) in
instances where, for the same montlad ghclaimant is entitled t8SA Benefits, that claimant is
also entitled to a monthly pension “based in whole or in part on [ ] earnings in employment
which was not covered under Social Security.” Compl. [Dkt. 1] T 24 (quoting 20 C.F.R.
§ 404.213(a)). SSA’s regulations also provide that “[p]ensions from noncovered employment
outside the United States include pensions from social insurance systemsehmegrzigs on
earnings but not on residence or citizenship.’{ 25 (quoting 20 C.F.R. § 404.218(a

SSA applied WEP to redu€@ASDI Benefits in cases where recipients also
receiveOld Agebenefits from the National Insurance Institute of Israel (NIl Old Ageiiits).

NII Old Age benefits are guaranteed to all residents of Israel who hasteeda certain age



subject to residency requirements and payment into thers{ste minimum time period.
“Neither entitlement to the benefits, nor the amount of benefits to which an aivédentitled,
is dependent on the individual’s work historypoior earnings (if any).”ld. § 2. Thus, even if
an otherwise qualifiedesidentof Israelhas never been employed or collected earnslgemay
satisfy the criteria and kentitled to NIl Old Age Benefits.

Several years prior to the filing of the Caliaapt in this case, SSA applied WEP
to reduce the retirement benefitsRdbbiJerome Berger because he receNddOIld Age
benefits. In 2001, RabBerger appeale8SA’sdetermination anthen filed suit in this Court.
SeeBerger v. BarnhartNo.04-0431 (D.D.C. 2004)j. While theBergersuit was pending, SSA
soughta remand to the agenc@n September 3, 2004, the SSA Appeals Council determined
thatRabbiBerger’'sisraelipension did not trigger WEP because, for qualified individizls,
Old Age benefits are based solely on residency statupandentsnto the NIl systembut not
on earnings. ThAppeals Council further directed SSA to recalculate RBebger’s social
security benefits without regard to his NIl benefits.

In 2005,Martin H. Gerry,Deputy Commissioner for Disability and Income
Stability Programs for SSAesponded to an inquiry from Mordechai Biggssociate General
Counsel for Agudath Israel of Americgoncerning th8ergercase Mr. Gerry wrote:

On remand, [SSA] found that we had incorrectly applied the WEP

to Mr. Berger's benefits because the NII pension is based on

residency in Israel, not on employment that was not covered by the
U.S. Social Security system. . . .

! For a complete description of the specific requiremeeti\1lI's Old Age benefits “Conditions
of Entitlement,” available at:
http://www.btl.gov.il/English%20Homepage/Benefits/Old%20Age%20Insuf@arelitions/Pag
es/default.aspx (lasisited Aug. 5, 20%).

% The law firm ofKelley DryerepresentefRabbiBerger andiow represents Plaintiff ithis
action.



We agree that other beneficiaries who are also receiving the NIl

pension may have had the WEP erroneously applied and that we

should recalculate the current benefit amounts of all such

beneficiaries and pay any back benefits duWée have begun the

process of identifying such persaimsour files, and we will take

appropriate actions to correct any misapplication of the WEP.
Compl 1 36. However, SSA continued to apply WEP to the SSA Benefits of individuals who
also receiveNll Benefits.

B. Plaintiff's Complaint and the Parties’ Setiement Agreement

On November 21, 2013, Plaintiff filed a class action complaint alleging that
Defendants repeatedly and unlawfully applied WEP to reduce his and otherlgisitileated
claimants’ SSABenefits based on their receipt of NIl Old Age benefRdaintiff alleges thahis
SSABenefits should not be subject to WEP reduction.

Soon aftelPlaintiff filed his Complaint, the partiesegansettlement discussions.
Theyfiled a joint status repodn April 2, 2014 stating that therad reached a paatiresolution
of Plaintiff's claimson a classide basis and that both parties agreed that SSA should not apply
WEP to a beneficiary whieeceives a NIl Old Age pensiof.hey reported tha&8SAhadagreed
to take the followingactions: (1) rescind the practice of applying WEP to NIl Old Age benefits;
(2) recalculate all Social Security benefits where WEP had appliedbecause a beneficiary
receivedNll Old Age benefitsand(3) payall benefits thatvould have been paid had WEP not
been applied. After the final settlement terms are reviewed and approvedbgartment of
Justice, the parties have agreed to submit the settlement agreement to tler @pproval.

C. The Proposed Class Definition

Plaintiff seeks class certifation under~ederaRule of Civil Procedur@3(b)(2)

or 23(b)(3) of a clasthat is comprised of: “All beneficiaries (including their estate or heir(s) as



applicable) whose OASDI Benefits payment(s) were reduced sincaregptd, 2004 through

application of WEP based on their receipOdd Age Benefits from NII.”Id. Plaintiff states:
In this definition:
“Beneficiary” or “beneficiaries” means a person or persons, or his/her
Representative Payee(s) as provided under the Act who has received or
is receiving OASDI Benefits payment(s)y, af such person(s) or
Representative Payee(s) is (are) dead, the estate of such person(s) or
Representative Payee(s).
“Representative Payee” means a person who has been selected or
appointed to receive payments on behalf of any Beneficiary of OASDI
Benefits payment pursuant to the Act and its regulations.
“Reduced” refers to a reduction in an OASDI Benefits payment, as well
as any determination that an OASDI Benefits overpayment was made by
SSA and that the recipient would have to repay the overage and/or that
the overage would be subtracted from OASDI Benefits payment(s) or
other benefits.

Id. SSA estimates that the size of the clas®isnore than 1,666 individuals.

. CLASS CERTIFICATION

A. Legal Standards

Under Federal Rule of Civil Procedure @B(“[tlhe claims, issues, or defenses of
a certified class may be settled . . . only with the court’s approval.” Fed. R. Civ. P.‘28(e
class may be certified for settlement purposes only, and such ‘settlentgntlasses have
become increasinglyrpminent.” Radosti v. Envision Emi, LLG17 F. Supp. 2d 37, 50 (D.D.C.
2010) (citingAmchem Prods., Inc. v. Windsé21 U.S. 591, 618 (1997)). “When presented
with a settlemenonly class, a court must determine whether the proposed class satisfies the
requirements ofRule] 23, with one exception: the court does not need to consider whigther *
case, if tried, would presenttractable management problemsAlvarez v. Keystone Plus
Constr. Corp. No. 13-602, 2014 WL 1400846, at *3 (D.D.C. Apr. 11, 2Qtding AmChem

521 U.S. at 620 an@ihomas v. Albrightl39 F.3d 227, 234 (D.C. Cir. 1998)).
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The“party requesting class certification under Rule 23 bears the burden of
showing the existence of a clasisat all prerequisites of Rule 23@ e satisfied and the class
falls within one dthe categories of Rule 23(b)Bynum v. District of Columbj&14 F.R.D. 27,
30-31 (D.D.C. 2003) (citations omitted). Rulg@Brequires a class to satisfy four criteria
1) numerosity, so that joinder afi persons would be impractical; 2) commonality of questions
of law and fact; 3) typicality athenamedparty’sclaims and defenses to the members of the
class; and 4) adequacy of representation of the class by the nameshgactunsel. Fed. R.
Civ. P. 23(a)Amchem521 U.S. at 614Plaintiffs mustalsodemonstrate that a class is
maintainable under Rule 23(b)(1), (2), or (BAAmchem521 U.S. at 614. A plaintiff satisfies
Rule 23(b)(3) by showinthat “(1) the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members; and48% action is
superior to other available methods for the fair and efficient adjudication cbnive@ersy.”
Fed. R. Civ. P. 23(b)(3).

B. Analysis

In this case, the motion for class certification is unopposkxhethelessthe
Court reviews the standards for certification betwlfinds that Plaintiff has met his burden
under Rule 23 Seeln re Livingsocial Mktg. &ales Practice Litig.298 F.R.D. 1, 8 (D.D.C.
2013) (reviewing requirements of Rule 23 before certifyictaasfor settlement purposgs
Radostj 717 F. Supp. 2d at 5&tarting withanalysisof Rule 23(a) certification factofsince
the settlement class must comport with the requirements of Rule 23”).

1. Existence of a Class
“It is axiomatic thafor a class action to be certifiedahass must exist. Barnes

v. District of Columbia242 F.R.D. 113, 120 (D.D.C. 2007) (citiBgmer v. Rios661 F.2d 655,



669 (7th Cir. 1981))see also Lewis v. Nafootball League146 F.R.D. 5, 8 (D.D.C. 1992)
(clearly defined class is necessary “to ensure that the clasghsr amorphous, nor ingwise”
(internal citation omitted) At this juncture, the Court is satisfied that Plaintiff's proposed class
definition—persons who have had th@ASDI Benefits payments reduced since September 3,
2004 through application of WHbecause they also receiM#l Old Age Benefits—is tailored
properl because it allowan individual “to determine, simply by reading the definition, whether
he . .. is a member of the proposed clag&/hum 214 F.R.D. at 3%ee alsd~ed. R. Civ. P.
23(c)(1)(C) (‘An order [on class certification] may be alterecaoranded before final
judgment.)).
2. Rule 23(a) Requirements

a. Numerosity

“Courts in this District have generally found that the numerosity requireisie
satisfied and that joinder is impracticable where a proposed class has fartgasembers.”
Hardy v. Didrict of Columbia 283 F.R.D. 20, 24 (D.D.C. 2012) (quoti@ghen v. Chilcoft522
F. Qupp. 2d 105, 114 (D.D.C. 2007¥ee alsd.indsay v. Gov't Emps. Ins. G&@51 F.R.D. 51,
55 (D.D.C. 2008) (Typically, a class in excess of 40 members is sufficiently numerous tiy satis
[the numerosity] requirement.”Yista Healthplan, Inc. v. Warner Holdings Co. lll, Ltd46
F.R.D. 349, 357 (D.D.C. 20073i{ing cases).

As noted above, thelass proposed hre would encompasas many ag,666
persons whose OASDI Benefits paymeniy have beereduced. This class far exceeds the
generally accepted size of 40 people, thereby rendering joinder impraetrabsatisfying the

numerosity requirement.



b. Commonality

Rule 23(a)(2) requires that there be questions of law or fact common to the class.
Fed. R. Civ. P. 23(a)(2)it is not necessary that “every issue of law or fact be the same for each
class member.’Bynum 214 F.R.D.at 46 Rather,[tjhe commonality test is met when there is
at least one issue, the resolution of which will affect all or a significant nurhtiex putative
class members.Meijer, Inc. v. Warner Chilcott Holdings Co. |246 F.R.D. 293, 300 (D.D.C.
2007) (quotingn re Lorazepam & Q@razepate Antitrust Litig202 F.R.D. 12, 26 (D.D.C.
2001));see also Garcia v. Johanm44 F.3d 625, 631 (D.C. Cir. 2006).

As Plaintiff has articulated, there are many questions of fact and law coramon t
the class, including whether: (1) NIl Old Age Benefits are based on prior ymgrid earnings;
(2) SSA’s policy of applying WEP to reduce claimants’ OASDI Benefits paysigased on
their receipt of NIl Old Age Benefits is unlawful; (3) the members of the peapGéass are
entitled to an injunction prohibiting SSA from continuing this policy; and (4) the merabdre
proposed Class are entitled to an injunction ordering SSA to recalculate th&xA&i3t
Benefits payments and to pay those amounts. Accordingly, the Court finds that the cbtymona
requirement is met.

c. Typicality

Under Rule 23(a)(3),the claims or defenses of the representative pgniest
be] typical of the claims or defenses of the cfagsed. R. Civ. P. 23(a)(3). The typicality
requirement is satisfied each class membées claim arises from the sameurse okevents that
led to the claims of the representative parties and each class member makekegahilar
arguments to provihe defendant’s liability.””Vista Healthplan, In¢.246 F.R.Dat 358

(quotingLorazepam,l202 F.R.D. at 27 Plaintiff’'s claim and those gdutative classnembers



all arise from the same course of cond®&3A'’s application of WEP to reduce OASDeifiefits
because Plaintiff and class members recHiNeOld Age benefits. The claim is also based
the same legal theory: SSA¢enduct is unlawful under the Social Security Act and SSA’s own
regulations. Te fact that Plaintiff and theutativeclass members may have different damage
amounts does not preclude a finding of typical®ee, e.gIn re Vitamins Antitrust Litig.209
F.R.D. 251, 261 (D.D.C. 2002) (“The typicality requirement does not mandate that . . . damages
of the named plaintiffs must be the same as those of the absent class membeeseiprd, as
Plaintiff's claims can easilbe described as typical of the proposed class, the Court finds the
required typicality.

d. Adequacy of Representation

Certified classesnusthave adequate representati@eered. R. Civ. P. 23(a)(4).
This requiremenaddresseboth adequacy of the named plaintiff and adequacy of counsel. The
requirement is met when: (1) there is no conflict of interest between the legadtistef the
named plaintiff and those of the proposed class; and (2) counsel for the class i®obtopet
represent the clas3.welve John Does v. District of Columpid 7 F.3d 571, 575 (D.C. Cir.
1997).

Mr. Greenberg'snterests ar@eitherantagonisti¢o nor inconflict with the
interests of th@utativeclass members. To the contranms claims mirror those of theass.
Additionally, the Court is satisfietthatKelley Dryecan fairly and adequately represent the class
Thelaw firm has ample experience in this area and can repréneimterests of thelass in a

satisfactory mannerSee infral.B.5. Defendants do not argue otherwise.



3. Rule 23(b) Requirements
Plaintiff seekgo certify the claspursuant to Rul@3(b)(3)> This Rule requires
the Court to consider whether “questions of law or fact common to class mendaoksprate
over any questions affecting only individual members, and that a class action isrdopather
available methods for fairly and efficiently adjudicating the controvérBgd. R. Civ. P.
23(b)(3).
a. Predominance
“In order to meet the predominance requirement of Rule 23(b)(3), a plaintiff must
establish that the issues in the class action that are subject to gedgmaidfe thus applicable to
the class as a whole, . . . predominate over those issues that are subject only to limdtvidua
proof.” Amchem521 U.Sat623 see also Alvare2014 WL 1400846, at *6. “Significantly,
the common issues need only be predominant, not dispositive of the litigatista”
Healthplan, In¢ 246 F.R.D. at 359 (citingorazepam,|202 F.R.D. at 29)The predominance
requirement is linked to the commonality requirement in that “[p]laintiffs must shawhtha
common issues identified by the Court . . . as sufficient under Rule 23(a)(2) predaarate
any non-common issuesChilcott, 522 F. Supp. 2d at 116 (citiMitamins | 209 F.R.D. at
262).
Here, common questions predominate over any issues that are not common
among the classMr. Greenberg’s central theory of liabiliythat SSA has a general policy of

applying WEP to NIl Old Age Benefits,eéheby reducing the amount of OASDI Benefits

% In the alternative, Plaintiff sesko certify the class either as a Rule 23(b)(2) class or as a
hybrid 23(b)(2)/(b)(3) classHowever,becausélaintiff is not seeking monetary relief that is
only “incidental,” certificationunder Rule 23(b)(2) aloneisappropriate.SeeWalmart Stores,
Inc. v. Dukes131 S. Ct. 2541, 2557 (2011). Further, gtduse the claskwill be certified
under Rule 23(b)(3), the Cduwneed not reach [the] request” to certify the class as a hybrid.
Hardy, 283 F.R.Dat 26 n.3.

10



received—is common to every ck memberAlvarez 2014 WL 1400846, at *7. Moreover,
predominance is not negated by the fact that each class member will be ensttitfecent
damages figuren the amount their OASDI Benefits were improperly reduceee id(“[E] ven
the minor differences between the class membstgh as the amount of total damagese—
susceptible to generalized proof since a common formula is used to calculate thieiahdivi
damages); Bynum 214 F.R.D. at 39 (The fact that “the award that each individual class
member is entitled to may vary significantly . . . . would not preclude a findingghanon
guestions of law and fact predominate over individual questions.”). Accordingly, the Court
concludes that the predominance requirement is met in this case.

b. Superiority

Thesuperiority requirement of Rule 23(b)(3)siatisfied whera curt finds that
maintaining the present action as a class action will be supemdner available methods of
adjudication. Fed. R. Civ. P. 23(b)(3)hisrequirement ensures that resolution by class action
will ‘achieve economies of time, effortnd expense, and promote . . . uniformity of decision as
to persons similarly situated, without sacrificing procedural fairnessragitig aboubther
undesirable consequencesVista Healthplan246 F.R.D. at 359 (quotilgmchem521 U.S. at
615).

In this casea class action idearly the superior method to adjudicate the claim.
The central issuis whether SSA erroneously applied WEP to beneficiaries who also receive NII
Old Agebenefits. SSA has already admitted the error and merely wants to settle tssiega
and pay any SSA benefits owed. Aslgiss member who wish&s prosecute his own claim may

opt out of the Class. Because the class is certified only for settlement, thér@edrnot

11



inquire whether the case, if tried, would present intractable managemerinpsdbAmchem
521 U.S. at 620.

4. Notice

In certifying a class under Rule 23(b)(3), “the court must direct to clagsers
the best notice that is practicable under the circumstances, including indiveticalto all
members who can be identifiditdugh reasonable effort. The notice must clearly and concisely
state in plain, easily understood language:

(i) the nature of the action;

(i) the definition of the class certified;

(ii) the class claims, issues, or defenses;

(iv) that a class member may enter an appeatangegh an attorney if the
member so desires;

(v) that the court will exclude from the class any member who requests
exclusion;

(vi) the time and manner for requesting exclusion; and

(vi) the binding effect of a class judgment on members under Rule 23(c)(3).

Fed. R. Civ. P. 23(c)(2)(B).

Using its records, SSA has already identitieel beneficiarie to whom notice should
be sent, though not all majtimately prove to be class membeifide parties have requested a brief
conference to discuss with the Court the timing for submitting the notice planeasigitific notice
provisions. The Court will set a date for this conference in a separate schedulingced«?vR
23.1(c) (“In certifying a class action as maintainable under Rule 23(b)(3), the court nuae imclts
order the provisions for notice pursuant to Rule 23(e)(2hay postpone a determination of the
matter” (emphasis addeq)

5. Appointment of Class Counsel
Under Rule 23(g), in appointing class counsel a court must consider: (1) the work

counsel has done in identifying or investigating potential claims in the a@jorgynsel’s

12



experience in handling class actions, other complex litigation, and the fygasns asserted in
the action; (3) counsel’s knowledge of the applicable law; (4) the resources thadl edlins
commit to representing the class; and (5) any other matter pertinent to counifigt soafairly
and adequately represent the interebth®class. Fed. R. Civ. P. 23(g)(1).

Here, Kelley Drye has a significant history of investigating the claims in this
action and handling similar matters. Indeled Kasdanof Kelley Dryerepresented the plaintiff
in theBergerlitigation, where he challenged the same SSA policy at issue here. Ftiréneris
no dispute as to whether Kelley Drye attorneys are apptefo serve as class counsel
Therefore, Kelley Drye will be appointed as class counsel.

C. Certification of the Class

Plaintiff has demonstrated the existence of a class and has met the requiréments o
Rule 23(a) by showing numerosity, commonality, typicality, and adequacy. Moy&daertiff
has satisfied the criteria of Rule 23@))(that common questions ofdaand fact predominate
and that a class action is a superior method of adjudication. Accordingly, theiGdaithht
certification is proper under Rule 23 and certifies a class for the purpodeatfiafing the
settlement agreement between plagties.

lll. ATTORNEY FEES

Although the parties agree about the merits of the case, they dispute the
appropriate law to be applied in calculatingatey fees. Plaintiff argues that the Court should
award attorneyees under Section 406(b) of the Sbd8ecurity Act42 U.S.C. § 406(b)
(hereinafter, Section 406(b) or § 406(b)Defendants contend that the Equal Access to Justice

Act (EAJA), 28 U.S.C. § 2412(d), is the proper statutory authority for an award ohfaedass

* Alternatively, Plaintiff contends that attornéses are warranted under the common fund
doctrine. The Court declines to reach th&ieasit is unnecessario the decision

13



action concerning Soci&lecurity benefits. The Court has identified no precedents on the
guestion. Resolution is necessary at this juncture so that information about atesesif be
included in any notice of a proposed settlement to the cssfFed. R. Civ. P. 23(d¢court may
provide directions about attorney fees and costs when appointing class counsel). &8i®Ave
will be able to issue payments more efficiently to class members pursuant torthefténe
settlement agreement onc&mowswhether deeawardmust be withheldrom those payments
under 8 406(b). For the reasons set forth below, the Court finds that Plaintiff’'s coayselak
a fee awardfrom pastdue benefit®wed to class members in an amount no greater than twenty-
five percent of any individual’'s payment. The Court will determine the amount cd@nedae
fee at a later date.
A. Legal Standards
1. Section 406(b) of the Social Security Act
Section 406(b) provides that “[w]henever a court renders a judgment favorable to
a claimant . . . who wagpresented before the court by an attorney, the court may determine and
allow as part of its judgment a reasonable fee for such representation, notss &g percent
of the total of the pastue benefits to which the claimant is entitled by reag@uch judgment.”
42 U.S.C. § 406(b)(1)(A). Fees awarded under 8§ 406(b) are withheld by SSA apad are
directly out of the claimand’ benéts. Gisbrecht 535 U.S. at 80Buljina, 828 F. Supp. 2dt

112. Contingent fee agreements, under which an attorney may recover some peotehéage

® It is not entirely clear whether Defendants contend that § 406(b) precludesystdees in all
class actions, or only those involving a contingent fee agreemerxphesnedbelow, § 406(b)
does not require contingent fee agreements. However, it is trdStuadl Security claimants
most commonly hire attorneys on a contingency ba®siljina v. Astrue828 F. Supp. 2d 109,
112 (D.D.C. 2011)see alsdGisbrecht v. Barnharts35 U.S. 789, 805 (2002)oting ‘the
prevalenceof contingertfee agreements between attorneys and Social Security claimants”)

14



proceedsf the claimant prevails, are permissible under § 406(b) so long as a courtysuiehv
arrangementstt ensure that they do not yield a ‘windfadl the plaintiff's attorney’ Buljina,
828 F. Supp. 2d at 112-13 (quotiGgsbrecht 535 U.S. at 807 & n.}7
2. The Equal Access to Justice Act

“Under EAJA, a party prevailing against the United States in court, including a
successful Social Security benefits claimant, may be awarded fees paytidgdUnyted States
if the Government’s position in the litigation was not substantially justifi€isbrecht 535
U.S. at 796 (internal citations omitted). “Unlike § 406(b) awards, EAJA fee avaasls
determined not by a percent of the amount recovered, but by the time expended and the
attorneys [hourly] rate,” subject to a specified cap, and are paid by the governmeritenot t
claimant! Parrish v. Comm’r of Soc. Sec. Admi®&98 F.3d 1215, 1218 (9th Cir. 2012) (quoting
Gisbrecht 535 U.S. at 796). An attoey who successfully represents a Social Security benefits

claimant in court may receive fees under both EAJA and 8§ 406(b), but must “refund to the
claimant the amount of the smaller féeGisbrecht 535 U.S. at 796 (quoting Act of Aug. 5,
1985, Rib. L.99-80, § 3, 99 Stat. 186).
B. Analysis
1. Statutory Interpretation
Given the lack of judicial consideration of this issue, the Court turns to general
principles of statutory interpretation to discern the boundaries of § 40&tgtutory
construction must begin with the language employed by Congress and the asstinaptihe
ordinary meaning of that language accurately expresses the legislativeguipagine Mfrs.

Assh v. S. Coast Air Quality Mgmt. Disb41 U.S. 246, 252 (200%ee alsd-TC v. Tarriff 584

F.3d 1088, 1090 (D.C. Cir. 2009)ding thatunless otherwise defined, the words of a statute
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https://www.lexis.com/research/buttonTFLink?_m=e05d6578420b7bc9daabf5326bd41488&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b956%20F.%20Supp.%202d%20184%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=24&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b584%20F.3d%201088%2c%201090%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=c3669ff9cc7bf06baeb196d41572fdbc
https://www.lexis.com/research/buttonTFLink?_m=e05d6578420b7bc9daabf5326bd41488&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b956%20F.%20Supp.%202d%20184%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=24&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b584%20F.3d%201088%2c%201090%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=c3669ff9cc7bf06baeb196d41572fdbc

must be construed according to tremmon meaning). Here,8)6(b) explicitly states that
when the Court renders a favorable judgment awarding a claimardysSiocial Security
benefits, it may alsdetermine and allow a reasonable feelfierclaimant’s attorney. 42 U.S.C.
8 406(b). Nothing in the language of this provision remotely suggests that Congmedsedrite
deprive courts of the ability to set reasonable attofeey in class action lawsuits

The fact that § 406(b) refers to a singular claimant does not render it inapplicable
to class actions. ‘t&tutory interpretation focuses on ‘the language itself, the specificxtomte
which that language is used, and the broader context of the statute as a wkib&l"Mobility
LLC v. Concepcionl31 S. Ct. 1740, 1754 (2011) (quotiRgbinson v. Shell Oil Co519 U.S.
337, 341 (1997)). Here, the language and context of 8 406(b) suggest that &iesree
allowable in cases with multiple claimants. Whileaoairt has explicitly found that the language
of § 406(b) extends to class actions, the Supreme Court has held that Soi@ii€dg3ocial
Security Actallows for class relieflespitethe fact that it authorizes a singular “individual,”
“plaintiff,” or “claimant” to challenge a decision of the Social Security Commissidb&lifano
v. Yamasaki442 U.S. 682, 700 (1979)The fact that the statute speaks in terms of an action
brought by ‘any individualbr that it contemplates cabg-case adjudication does not indicate
that the usual Rule providing for class actions is not controlling, where under that Rule
certification of a class action otherwise is permissipfe. Under traditional canons of statutory

construction, courts “presume ‘identical words usedifferent parts of the same act are

® Defendants argue that the construction of “claiman¥amasakis inapplicable in the

8 406(b) context because the Supreme Court, in finding that numerous claimants could be joined
in a Social Security class action because they werguing a common challenge, did not

consider the attorneghent relationship.However, the fact that attornéges were not at issue in
Yamasakdoes not change the principles of statutorystmction whichmilitate in favor of an
interpretation allowin@n attorney to represent and cdifees from multiple claiman{sursuing

a common challenge.
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intended to have the same meaningdiena Reg’l Med. Ctr. v. Leayi27 F.3d 176, 180 (D.C.
Cir. 2008) (quotindAtl. Cleaners & Dyers, Inc. v. United Stat@86 U.S. 427, 433 (1932)).
Accordingly, given that th statute consistently refers to individual claimants and the Supreme
Court has construed such language to allow class actions, the Court finds that thbeiserof
“claimant” in 8 406(b) does not render attorriegs unavailable in class actidosrecover SSA
Benefits’

2. Legislative Purpose

In order to further determine legislative intent and to clarify the meaninfia]

statut¢ ] so as to avoid ambiguity and absurd or unreasonable résudtairt mayalso look to
legislative history.United Air Lines, Inc. v. Civil Aeronautics Bd. (Holding Co.
Reorganizations)s69 F.2d 640, 647 (D.C. Cir. 1977)he legislative historgf § 406(b)
indicates the provision was motivated by two main concerns: first, that attoreeyselecting
“inordinatdy large fees” in social security cases; and secthad,attorneyshouldbe able to

collect reasonable feeSisbrecht 535 U.S. at 808. As stated by the Tenth Circuit: “[i]t is

" The Supreme Court hatsocounseled against adopting a “too technical construction of

[§ 406(b)].” Hopkins v. Coher890 U.S. 530, 534 (1968Hopkinsheld that under § 406(ks,
claimant’sattorney could properly recovarfee based on pagdtie benefits received by the
claimant’s entire family, rather thamst the benefits received by thlaimant alone. Rejecting a
strict interpretation of the statute, the Court held that nothing in the legislative ns&®MEb)
restrics the ability of an attorney to collect uptiwenty-five percentof only benefits accrued to
the claimant, as dimguished from his dependentsl. at 534-35.

8 The legislative history states, in its entirety:

It has come to the attention of the committee that attorneys have upon
occasion charged what appear to be inordinately large fees for representing
claimarts in Federal district court actions arising under the social security
program. Usually, these large fees result from a contiffigenarrangement
under which the attorney is entitled to a percentage (frequenti¥hodeto
onehalf) of the accrued benefits. Since litigation necessarily involves a
considerable lapse of time, in many cases large amounts of accrued benefits,
and consequently large legal fees, are payable if the claimant wins his case.
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apparent . . . that [with 8406(b),] Congress desired to encourage attorneyssentepoeial
Security claimants."McGraw v. Barnhart450 F.3d 493, 499-500 (10th Cir. 2006). Thus, a
“broader reading of 806(b)(1),"to include fee recovery in class action casestle more
appropriate readirigo promote represeation in Social Security cases while ensuring that
attorneyfees remain reasonabléd. After considering the statutory language and legislative
history, this Court cannot find “the necessary clear expression of congressienato exempt
actions brought under [8 406(b)] from the operation of the Federal Rules of Civil Procedure.”
Yamasaki442 U.Sat 700

3. Defendant’'s Arguments

Defendants set forth various arguments, all of which are unavailing, in an attempt
to persuade the Court that attorriegs in a Social Security class action suit are inappropriate
under 8406(b). Presuming that a contingent fee agreement is a necessary predaat@dard
under 8§ 406(b), Defendants argue that fees here are improper because alssewinclzess have
notentered into explicit contingency arrangensenith Kelley Drye The statute, however, does
not demand a contingeagreement; it merely states that to@irtmay award reasonable
attorneyfees,not in excess afwenty-five percent of total pastue benefs, to a lawyer who has

represented a successful claimant in coBae42 U.S.C. 8 406(b). Indeed, courts have held that

The committee bill would provide that whenever a court renders a judgment
favorable to a claimant, it would have express authority to allow as part of its
judgment a reasonable fee, not in excess of 25 percent of accrued benefits, for
services rendered in connection with the claim; no other fee would be payable.
Any violation would be made subject to the same penalties as are provided in
the law for charging more than the maximum fee prescribed in regulations for
services rendered in connection with procegslibefore the Secretanp to

$500, or a year's imprisonment, or both. In order to assure the payment of the
fee allowed by the court, the Secretary would be permitted to certify the
amount of the fee to the attorney out of the amount of the accrued benefits.

McGraw, 450 F.3d at 500 (quoting 1965 U.S.C.C.A.N. 1943, 2062).
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fees under § 406(b) may be available where there is no contingency arrangemeai lbe¢
claimant and his counseSeeThomas v. Astrye859 Fed. App’x 968, 975 (11th Cir. 2010)
(finding that district court should determine reasonable fee under § 406(b) evertivehneris no
valid contingency agreemenfrtrip v. Colvin No. 07-0023, 2013 WL 1399046, at *2 (W.D.
Va. Apr. 5, 2013) (absence of fee agreement for work performed in court “does naiderecl
plaintiff's counsel from seeking a fee under 42 U.S.C. § 4068)3ntillo v. Barnhart No. 04
Civ. 2223, 2011 WL 2680536, at *7 (E.D.N.Y Jul. 8, 2011) (“[E]ven withba{contingent fe
agreemei)t [counsel] had the right under 8 406(b) to apply for a 25% contingent fee for work in
the district court.The presence of an agreement is one factoftt@judge] could and did
consider, but he still had the ability under $#&1) to award the fee that he in fact awartied
vacated in part on other ground®011 WL 6114755 (E.D.N.Y. Dec. 7, 2011). Accordingly,
Defendantsargument that an attorney cannot stss from pastiue benefits without an
individual contingent fee agement with each class member carries no weight.

Defendants alsmaintainthat § 406(b) requires an attorney to represent a
claimant in his individual capacity and that absent class members have notzadtktass
counsel to do so. The Court is not persuaded, however, that “the creation of an attentey-
relationship under 8§ 406(b) is predicated upon an express authorization by a clairetm tanr
attorney for his or her individual claim.” Defendants’ Opposition to Plaisthfotion for
Determnation of Attorney Fees (Def. Mem.) [Dkt. 17] at 8. To start, Defendants provide no

legal authority for this proposition. Furthermore, in class actions brought in variears ot

% In Artrip, because there was no contingency agreement for work performed in court, the court
calculatedattorney fees using the lodestar metheodhéreby a reasonable fee is determined by
multiplying the number of hours reasonably expended on the litigation by a readumatbhye

rate to assess the reasonableness of the 204.3 WL 1399046, at *2. Howevesisbrechtis

clear that when a contingency fee agreement does exist, relying on tharlaggsbach is
inappropriate. 535 U.S. at 806.
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contexts, there is no requirement that absent class members give theis aexfitesization
before an attorney can represent them in court. To the contrary, courts rdutshéat ‘class
counsel represents all class membersoas as a class is certifiedKleiner v. First Natl Bank
of Atlanta 751 F.2d 1193, 1207 n.28 (11th Cir. 198Sge alsd?alumbo v. Tele-
Communicationsl57 F.R.D. 129, 133 (D.D.C. 1994) (“[l]n certifying a class action, the Court
confers on absent persons the status of litigants and ‘creates an att@mienelationship
between those persons and a lawyer or group of lawyers.”) (quéinggepp v. Wesleyan
Univ., 142 F.R.D. 597, 599 (S.D.N.Y. 1992)arris v. Vector Mktg. Corp.716 F. Supp. 2d
835, 846 (N.D. Cal. 2010) (“Although not all courts are in agreement, most courts have held that
‘[o]nce a class has been certified, the rules governing communicationgags members]
apply as though each class member afient of the class counsel(§uotingManual of
Complex Litig.8 21.33, at 300 (4th ed. 200¥ There is no reason why courisekpresentation
in aclassaction under § 406(b) should be any different.

Given that class counsel represents absent class members who choose not to opt-
out, allowing class counsel to see&ontingent fee without an explicit signed agreement from
each absent class member is not “unprecedented and unwarranted,” as Defendesttdsfgg
Mem. at 8. Rather, courts consistently award attorneys’ fees in classactiere the absent
class members are not apprised of the proposed fee arrangenieafter either a preliminary
settlement has been reached or the court has decided in fakeptintiffs.'® In such cases,

courts have not required individual fee agreements, but have deemed it sufficient tobsetify a

9 The Court recognizes that the cases cited here do not address § 406(b), but ratieefei@vol
payments made out of a common fund. In those cases, counsel’s fees were not awarded unde
fee-shifting regime, but rather out of plairisif recovery, like § 406(b). The Court finds these
cases persuasive indir instruction that attorneiges in a class action may be awarded in the
absence of individual fee agreements as long as absent class members are agvare of th
arrangement and arévgn the opportunity to object.
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class members of the proposechagement and allow for objectionSee e.g, Kifafi v. Hilton
Hotels Ret. PlanNo. 98-1517, 2013 WL 6053754, at *2-3, *8 (D.D.C. Nov. 18, 2013) (after
deciding in favor of class, court ordered parties to notify class members @sadnebeefits
ard request for attorneiges, resulting in reductiasf each class member’s benéfitrease, and
to provide instructions for class members to object to requested fee award, widch wer
considered when Court determined reasonableness of awerdjbley v. Mt'| City Bank 826
F. Supp. 2d 179, 204-05 (D.D.C. 201foposed settlement agreementlass action provided
that attorneyfees would not be greater than twehte percent of settlement, gawmetice to
class members of opportunity to object, and court coreiddajections when determining fee);
Bynum v. District of Columbjat12 F. Supp. 2d 73, 85-86 (D.D.C. 2006) (approving attdewy
awardwhere proposed settlement agreement notified class members that fees waidd be p
from fund and court considered individual objectiorBjagmatiacconcerns also support this
conclusion As noted by Plaintiff, “[a]s a practical matter, the attorney natlbe able to secure
a fee agreement from each class membgtemorandum of Law In Support of Plaintiff's
Motion for Determination of Attorneys’ Fees (Pl. Mem.) [Dkt. 15-2] a{@bng Wright &
Miller, 7B Fed. Prac. & Proc. Civ. § 1803.1 (3d ed. 2013)). Requiring individualized
authorization would be overly burdensome and undermine the efficiency that ectimsssa
designed to promote. Thus, the Court finds that in this context, where the partiesabbed e
potential settlement, class counsely seek fees under 8§ 406(b) so long as notice is provided to
absent class members and they are given an opportunity to opt out or object.

The Court also rejects Defendants’ related argument that § 406(b) fees are
improper because the Court is unable to review individual contingent agreements for

reasonableness. In this case, prior to any final appobtae settlement or award of attorney
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fees, the Court will hold a hearing to determine the reasonableness of the agesethika fee
award. Anyconcerns about the reasonableness of the fee arrangement between counsel and class
members can be raised as objections and considered prior to detearfeengward. As set
forth in Gisbrecht the Court will “look] ] first to the contingerfee agreemd, . . . test[ ] it for
reasonableness,” and may “appropriately reduce[ ] the attorney’s retassy on the character
of the representation and the results the representative achieved.” 535 U.S. at 808.

Regarding the Court’s review of the agreemBatfendants argue that a Fairness
Hearing is insufficient becausat that point, absent class members will be unable to object to the
application of 8 406(b) and “[a]s a result, the propriety of pursuing a fee award under § 406(b)
rather than EAJA will nbbe addressed.” Def. Mem. at 10. However, the Court has considered
the propriety of such awarttereinand finds that fees under § 406(b) are appropriate. The
statute does not require a court to choose between EAJA and 8§ 406(b); rather, it provates tha
attorney representing a Social Security claimant may be awarded feedotindeAJA and
8 406(b) as long as he “refus{ito the claimant the amount of the smaller’fe@isbrecht 535
U.S. at 796. While Defendants argue that there is a conflisteskst in allowing class counsel
to be awarded fees from individual class members’ benefits, that conflieartyabne
contemplated by Congress and approved by the Supreme'€divere is no greater conflict of
interest here than in amgherSocial Security case where the attorney seeks 8§ 406(b) fees from

an individualplaintiff, as§ 406(b) fees are always collected from the successful plaintiff's

1 Specifically, Defendants maintain that allowing award under § 406(b) would present

conflict of interest because absent class members have not consented to ckeds coun
representatioffor their individual claims and hawmot authorized counsel to seek fees under

8 406(b). The Court finds that absent class membaesrepresented by class counsel and that no
other explicit authorization is required to allow attorneys to seek fees to whichrin legally
entitled under 8 406(b). Absent class members may opt out or raise objections, wHieh will
considered by the Court at a later time.
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recovery. Buljina, 828 F. Supp. 2d at 112 (“§ 406(b) authorizes the attorney of a successful
claimantto recover directly from her cliefit. Furthermore, Plaintiff has stated that class
counsel here may seek EAJA fees as well, which would ratiedees to be paid by class
members See Gisbrecht35 U.S. at 796 (“[A]n EAJA award offsets an award urgbstion
406(b), so that the [amount of the total pdisé benefits the claimant actually receives] will be
increased by the . . . EAJA award up to the point the claimant receives 100 percent sif the pa
due benefits.”).

While acknowledging that contingent fee agreements may be proper under
Gisbrecht Defendants contend that class counsel here “do not bear a risk of loss thatsvearran
contingent fee” becaudmth parties “have provisionally agreed to file a stipulation of settlement,
subject to approval bihe Department of Justice.” Def. Mem. at 5. The Court disagrees that
“[t]he settlement of this action removes any litigation risld” As Plaintiff points out, there are
various potential issues “that may prevent a settlement, including the Juspiagrdent’s
failure to approve the settlement terms, or even a change in theRapl{y in Support of
Plaintiff's Motion for Determination of Attorneys’ Fees [Dkt. 18] at 4. AwtienPlaintiff filed
suit, it was not a foregone conclusion that SSA waigjicke to a settlement. Indeed, SSA
previously stated that itadacted erroneously and would recalculate the amount of anylpast
benefits accordinglybut did not change its polictherebyrequiring the instant lawsuit.

Moreover, in determining whaercentage of past benefits will constitute a
reasonable attorndge, the Court may consider the relative amount of risk faced by Plaintiff
counsel. SeeBuljina, 828 F. Supp. 2d at 113-14 (observing risk of I@safactor to be
considered when determining reasonableness of contingency fee). If thesGdtumately

persuaded that the risk of loss to Plaintiff's counsel was not substantial, iedume the fe
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award accordingly SeeDamron v.Comm’rof $c. Sec, 104 F.3d 853, 856-57 (6th Cir. 1997)
(finding it appropriate to reduce requested rate under 8§ 406(b) where femagresas not
signed until after judgment entered in favor of plaintf@rter v. Comm’r of Soc. SedNo. 8:06
Civ. 1150, 2009 WL 2045688, at *4-5 (N.D.N.Y Jul. 10, 2009) (noting that fee was not truly
contingent because agreement was signed after plaintiff prevailed andgihested fees could
be reduced for that reason alordjrrison v. Comm’r of Soc. SedNo. 1:04 Civ. 454, 2008 WL
828863, at *3 (W.D. Mich. Mar. 26, 2008) (finding thatlure to signcontingency agreement
until aftercourt remanded to agencysufficient reason to decrease fee requested because there
waszelo risk of loss)cf. Coppett v. Barnhart242 F. Supp. 2d 1380, 1383 (S.D. Ga. 2002) (“A
contingency fee is more likely to be reasonable the greater the risk thiithant would not
prevail.” (citing McGuire v. Sullivan873 F.2d 974, 985 (7th Cir. 198R))
V. CONCLUSION

For the reasons stated above, Plaintiff's unopposed motion to certify the class
under Rule 23(b)(3Will be granted. The Court alstetermines that counsel is entitled to
attorneyfeesno greater than twentiywe percent of each beneficiary paymantler 42 U.S.C.

8 406(b). A memorializing Order accompanies tpinion.

Date:August 8, 2014

/sl
ROSEMARY M. COLLYER
United States District Judge
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