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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

REOACQUISITION GROUP,
Plaintiff,
V. Civil Action No. 13-cv-1953(KBJ)

FEDERAL NATIONAL MORTGAGE
ASSOCIATION,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff REO Acquisition Group (“REQ)’is a real estateompany baseth
Lakeview Terrace, Californithatacquiresrenovates, and resells residential properties
REO alleges that ientered into a contract withefendant Federadllational Mortgage
Association (“Fannie Mae™o purchase a pool of foreclosed residential propertied
that itpaida $100,000 deposdés part of that transactiena deposit thaFannie Mae
retainedwhen thetransaction fell througlollowing a disagreemendverthe financing
terms (Compl., ECFNo. 1, 116, 14, 17.) REO's complaintcontains one count
claimingbreach of contractsee id.f119-27), and alleginghat “Fannie Mae’s
rejection of the funds proffered QRREQ] was a breach of its obligations” under the
parties’ written agreemerid. I 29.

Before this Courtit presents Fannie Maes$ motion todismissREO’s complaint
(Def.’s Mot. to Dismiss(“Def.’s Mot.”), ECFNo. 6.) Fannie Mae contendfatREO
hasfailed to state a claim for breaci contract and thatthe terms of the parties’

agreement allow Fannie Mdae keep REQO’s deposit(SeeDef.’s Mem. in Supp of
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Def.’s Mot. (“Def.’s Br.”), ECFNo. 6-1, at1-2.)! REO responds that Fannie Mae
breached the agreemenhen it rejected REO’s settlement funds on grounds not stated
in the contractandthat Fannie Mae mushereforereturn REQO’s $100,000 deposit
under the terms of the agreemengeéPl.’s Mem. inOpp’nto Def.’s Mot. (“Pl.’s
Opp’'n”), ECF No0.10, at 2 9.) In so arguingpothparties assumthatan enforceable
agreemenbetween REO and Fannie Magistedand that theinstantdispute is over
whether thatontract was breachetiowever this Courtconcludes that théactual
allegations inthe complaint do not establish that a valid contract was foyeed thus
thatREO has failed to state a claim for breach of contract as a matter of law.
Accordingly, this Court will GRANT Defendant’s motion talismiss andwill
DISMISS the complaint without prejudice and witledve to amendA separaterder
consistent with this memorandum opinion will follow.

|. BACKGROUND
A. Factual Background

REO’s complaintalleges the following factsin November of 2010, REO
submittedto Fannie Mae& formal offer topurchag a pool ofthirty-five foreclosed
homes most of which were located in Arizona and Califorared all of which were
owned by Fannie Mae(SeeCompl.{ 5) Prior to submittingthis formal purchase
proposal,REO had writtento Fannie Maé&s Pool Sale TransactionManager, Deidre
Rogers, to notifyfrannie MaghatREO “intended to finance the project using a lender
that would take back a mortgage on the acquired properties to secure its (&hn.”

1 13;see alsad. 7.) According to thecomplaint,REO senthis notification to Rogers

1 Page numbers throughout this memorandum opinion refer to thoséeheh@ourt’'s electronic filing
system assigns.



in late September of 2010, ambgersresponded by-enail on October 1, advising REO
that any lender “would be acceptable as long as they aligned themsathdbe

mission of Fannie Mae and accepted” certain resale restrictions taloeled in the
purchase agreementid. 1 13.)

REO sent Fannie Mag&he proposed purchase agreement for the foreclosed
propertieson November 16, 2010, along with a $100,000 deposit toward the proposed
purchase price(ld. 11 5 6; see alsdREO Pool Sale Agreement (“AgreementBx. 1
to Compl.,ECF Na 1-3) Several provisions of &hAgreement are relevant to the
instant case. For example, the Agreemspecified thait would not take effect “unless
and until” Fannie Mae delivered a fully executed caypythe Agreemento REO.
(Agreement 8l4(p)(i).) The Agreemenalso stipulated thatafter subntiting the
Agreemento Fannie MagREO would “not seek to modifyits termsuntil Fannie Mae
returned a fully executed comf the contract (Id. 8 14(pXii).)

With respect tdinancing the Agreementpecificallyprovided thatFannie Mae
would deliver a settlement statemaatREO “identifying (i) the anticipate@losing
Date, (ii) the schedule of Properties, (iii) the cost of title insurand®etpaid by
[Fannie Mae] ... and (iv) all of the payments required to be made by [REO] to [Fannie
Mae] at Closing]” (Id. 8 1, see also id§86(a)) The Agreemenalsospecified that
once REO received the settlement statemREQ would have no more than three
business days to “execute and return the Settlement Statement to [Faaglieavd to
pay Fannie Mae or its escrow agent via “wire transfer of immediatedylade funds
. .. the Purchase Price, the Closing Cost for each Property and all otbents

required to be paid by [REO] at Closing, as set forth on the Settlemeentat’ (Id.



8 6(a).) In other words, within three days of receiving the settlement statefmoant
Fannie Mae pursuant to the Agreement, REO would have to wire sufficient fonds t
cover all outstanding transaction costs to Fannie .MBEee Agreement further stated
that REO had provided “evidence satisfactory to [Fannie Maepf [REO’g ability to
paythe Purchase Price at Clos[rfg and that REO’s “obligation to purchase the
[properties] is not subject to any financing or other contingencid’ §2(c).) With
respect taREO’s $100,000 deposit, the Agreement provided that the deposit was “non
refundable”(id. 8 2(b)) unless Fannie Mae breached the Agreemantvhich case “the
Deposit (less any escrow cancellation fees) [would] be returned” @ RE 8 7(a)).

On December 8, 201(Rogers*‘advised[REO] by email that it had been
awarded” theight to purchase the propertiesCompl.§7.) The email did notinclude
anexecuted copy of the AgreementSefe id, see also idf{9, 14.) It did, however,
includea settlement statementwvhich RogeranstructedREOto “sign and return”
before“pay[ing] the balance of the purchase price into escrow within 72 hours, by
December 132010” (Id. 1 7.) Also on December 8tHREO President Paula Heiberg
e-mailedRogers tellingher“that [REO] would execute and return the settlement
statement that dgy}” and “requedting] that Fannie Mae return a fully executed copy of
the [Agreement] as soon as possible bec4dR&0] needed a signed copy in order for
its investors to provide the settlement fundgld. 1 9.)

On December 9201Q REO’s lendercalled Fannie Mae’s escrow agent to
discussarrangements fowiring the settlemenfunds (Id.  1Q) At that point,Famie
Mae had not yet delivered a fulgxecuted copy of the Agreement to RECsee id.

1 14.) During the call Fannie Mae’'sscrow agentold REO’s lender that “Fannie Mae



would not accept the funds because Fannie Mae would not allow a lender to be dnvolve
in the transaction if it intended to take back a mortgage on the acquired properties
order to secure its loah (Id. 110.) On DecembedO, 2010,REOand its lendecalled
Rogers at Fannie Ma®e discuss funding(ld. § 11) Rogersconfirmedwhat Fannie
Mae’s escrow agent had said the previous a@aynelythat“Fannie Maewvould not
allow [REQO’s] lender to be involved in the pool sale transaction if it intended to take
back a mortgage on the acquired properties in order to secure the lgdr) REO
alleges thafFannie Mae’s positiofiwas a surprisegiven the parties’ prior
communicatiorabout lenders in September and October of 2010. 1 13.)
Nevertheless, over the course of fbdowing week from December 1th to 17th, REO
soughtunsuccessfullyo obtainnewfinancing thatwould satisfy Fannie Mae(ld.
115)

On December 15, 2010,hmle REO wasstill exploringfinancingoptions Fannie
Mae returned a fully executed copy of the Agreemdid. 14.) On Decembed?7,
2010,Roges emailed REOwarningthatREO's “failure to perform the terms of the
Agreement with respect taviring timely settlement funds to Fannie Mae’s account
“could have significant adverse consequencdgd’ 116.) On December 212010,
“counsel for Fannie Mae advis¢REOQO] in writing that it was in default of the
Agreement because it had failed to deposit into escrow the funds edgoisettle the
pool purchases” and that Fannie Mae was “elect[ing] to terminate the Agreamend
retain the $100,000 deposit thlREO] had paid.” (Id. 117.)

B. Procedural History

On December 6, 2@l REO filed the instant complaim federal court. The

complaint alleges thaannie Maés refusal to accepiunds fromREO’slenderwas a



breach of thgarties’ contracbecausé[t]he restriction on lender involvement . was
not a term or condition of the Agreement(ld. § 12 see also idf 25.) REO further
contends thatonce Fannie Mae defaulted, the Agreement required Fannie tdae “
refund the deposit paid IREOQ’ but thatFannie Ma€‘has failed and refused to do so”
thereby committing “a further breach of the agreerm&ht(ld. 1 26)

On February 11, 2014, Fannie Mae filadhotion to dismis®REO’s complaint
for failure to statea claim upon which relief can be granted pursuarffdderal Rule of
Civil Procedure 12(b)(6). SeeDef.’s Mot. at 2) Fannie Maeassertghatthe parties
entered intaheir Agreemenbn December 15, 2018the date on which Fannie Mae
returned a fullyexecuted copy of the Agreement to RE@ndthat, at thatpoint, Fannie
Mae and its escrow agehad alreadyinformed [REO] on December 9 and 10 that.
[REO] could not proceed with a lender that would take back a mortgage on thieegcq
properties to secure its lodn(Def.’s Br.at 6.) According to Fannie Mae, this
demonstrateshat REO “full[y] underst[ood] ... the restrictions on financing thatewe
being imposed by Fannie Mae in the contemplated transacaibtiie time of
contracting. (Id. at 7.) Thus Fannie Mae maintains that it was REO that breached the
parties’ Agreementvhen it failedto adhere to the agreed upon terms, and that Fannie
Mae is therefore entitled to retain REO’s deposid. at 5(citing Agreement &(b)).)
In responseREO directs this Court’s attentioto “[tlhe [Agreement’s] plain and
unambiguous langua@é” which REO contends “did not prohibit [it] from using
secured financingto complete the transactionPl.’s Opp’'n at 2)

. LEGAL STANDARD

FederalRule of Civil Procedurel2(b)(6)providesthata party may moveto

dismissa complaintagainstit onthe groundsthat it “fail[s] to stateaclaim uponwhich



relief canbe granted.” Fed.R. Civ. P.12(b)(6). To surviveaRule 12(b)(6)motion, a
complaintmustcomplywith Rule 8, which requires“a shortandplain statemenbf the
claim showingthatthe pleaderis entitled to relief.” Fed.R. Civ. P.8(a). This
requiremenis meantto “‘give the defendanfair noticeof whatthe. . .claimis andthe
groundsuponwhich it rests[.]’”” Bell Atlantic Corp.v. Twombly 550U.S.544,555
(2007)(quotingConleyv. Gibson 355U.S.41,47 (1957)(alterationin original)).

“Although ‘detailedfactualallegations’arenot necessaryo withstanda Rule
12(b)(6)motionto dismissfor failure to stateaclaim, aplaintiff mustfurnish ‘more
thanlabelsandconclusions’or ‘a formulaic recitationof the elementsof a causeof
action!” Busbyv. Capital One,N.A, 932F. Supp.2d 114,133 (D.D.C.2013)(quoting
Twombly 550U.S. at 555). In otherwords,the plaintiff mustprovide“more thanan
unadornedthe-defendamtunlawfully-harmedme accusation.” Ashcroftv. Igbal, 556
U.S.662,678(2009). “[M]ere conclusorystatements’®of misconductarenot enoughto
makeout a causeof actionagainstadefendant.ld. Rather,acomplaintmustcontain
sufficientfactualallegationsthat, if true, “stateaclaim to relief thatis plausibleon its
face.” Twombly 550U.S.at570. “A claim hasfacial plausibility whenthe plaintiff
pleadsfactualcontentthatallowsthe courtto drawthereasonablenferencethatthe
defendants liable for the misconductalleged.” Igbal, 556 U.S.at678.

In consideringamotionto dismiss,“[tlhe courtmustview the complaintin a
light mostfavorableto the plaintiff andmustacceptastrue all reasonabldactual
inferencedrawnfrom well-pleadedfactualallegations.” Busby 932 F. Supp.2d at
134. Althoughthe Courtmustacceptastrue the factsin the complaint,it “neednot

acceptinferencesdrawnby plaintiffs if suchinferencesareunsupportedy thefactsset



outin thecomplaint[,]” Kowal v. MClI Commc’nsCorp., 16 F.3d1271,1276(D.C. Cir.
1994) noris the court“boundto acceptastrue alegal conclusioncouchedasafactual
allegation[,]” Papasarnv. Allain, 478 U.S. 265,286 (1986).

1. ANALYSIS

Both partiesframe the instantdisputeasanexercisein contractinterpretation
regardingpaymentterms (Seee.g, Def.’s Br. at5 (“The [Agreement]repeatedly
demonstrateshe parties’intentionthatthe salebe accomplishedy meansof a quick
andsimplepaymentof cashwithout any contingencier complications|.]”);Pl.’s
Opp’nat 2 (“The plainandunambiguoudanguageof the. . . Agreementdid not
prohibit REO from usingsecuredinancingto purchasehe pool properties’).)
However,“whetheran enforceablecontractexists' in thefirst place”is a questionof
law[,]” andin this casethat questionclearly precedeghis Court’s consideratiorof how
the purportedcontractis bestinterpreted. Kramer Assocs.Jnc. v. Ikam, Ltd., 888 A.2d
247,251 (D.C. 2005) (quotingRosenthal. Nat’l ProduceCo., 573A.2d 365,369n.9

(D.C.1990). Underthelaw of the District of Columbia,anenforceablecontract

requiresboththe “ intentionof the partiesto be bound” andalso“ agreementsto all
materialterms[.]” Id. (emphasisadded)(quotingGeorgetowrnEntm’t Corp. v. District
of Columbiag 496 A.2d 587,590 (1985)). Specifically,“there mustbe mutualassenof
eachpartyto all the essentiatermsof the contract.” Malonev. SaxonyCo-op.
Apartments]nc., 763 A.2d 725,729 (D.C. 2000) (“This mutuality of assenis often

referredto asa ‘meetingof theminds.’”). And such essentiatermsincludeterms
relatedto payment. SeeQueenv. Schultz 747F.3d879,884 (D.C. Cir. 2014)(citing

Rosenthal573 A.2d at 370).



This Courtfinds thatthe allegationsin REO’s complaintdo not supportan
inferencethatthe partieseverachieved‘mutual assent’with respecto material
financingterms andthusthe complaintfalls shortof establishinghatthe Agreements
anenforceablecontractunderDistrict of Columbialaw. SeeMalone 763 A.2d at 729.
Acceptingthefactsin the complaintastrue, whenREO submittedthe proposed
Agreementto FannieMae, REO understoodasedon its prior communicationwith
Rogersthatit would be allowedto financethetransactiorusingalenderthatintended
to takebacka mortgageon the propertiesassecurity. (SeeCompl.§13.) FannieMae
argues andREO doesnot dispute,that by thetime FannieMae signedandreturnedthe
AgreementFannieMae hadalreadyinformedREO thatsuchwasnot the case(see
Def.’s Br. at1; Compl. 1 5-14; seealso Agreement 8L4(p)(i)), butit is well
establishedn the District of Columbiathatpurportedacceptancef anoffer doesnot
createavalid contractif the acceptingparty hasalteredthe offer’s materialterms.
Malone 763 A.2d at 728 Instead,*a statemenpurportingto acceptan offer which
containsa new materialtermoperatesasa counterofferandmustbe acceptedy the
original offerorin orderto form abindingcontract.” Id. (emphasisadded).

For example,in Malonev. SaxonyCo-op. Apartmentsnc., atenantin an
apartmenbuilding offeredto purchasehe unit adjacentto his ownin orderto combine
thetwo units. Id. at 728 Thepropertymanageragreedto the saleon the conditionthat
the constructionnecessaryo join the units be completedwithin 30 days however,
becausehis 30-dayrestiction wasa new, materialterm, the District of ColumbiaCourt
of Appealsheldthatthe propertymanager’spurportedacceptancevasactuallya

counterofferthatthetenanthadto acceptin orderto form abinding contract. Id.



Becausdhe counterofferwasneveracceptedthe courtconcludedthat no contractwas
everformed. Id. at 730.

Similarly, if the allegationsin theinstantcomplaintareacceptedsfact, Fannie
Maeintroduced a new restrictionon the mannerof financingprior to its formal
executionof the contract,andthis newrestrictionconstituteda changein the material
termsof the Agreement The complaintallegesthat FannieMae indicatedto REO that
REQO’s proposedinancingtermswould be acceptablen Octoberof 2010, prior to
REO’s submissiorof the proposedAgreementandit wasnot until December9, 2010—
morethanthreeweeksafter REO had submittedits offer to FannieMae—that Fannie
MaeinformedREO thatit would not allow REO’slenderto takebacka mortgageon the
properties contraryto its previouscommunication (Compl. 1110, 13.)> FannieMae’s
introductionof this financingrestrictionoccurredafter REO had submittedthe
proposedAgreementhadpaid a nonrefundablalepositof $100,000 andhadnotified
FannieMaethatit would executeandreturnthe settlementstatementandpaythe
balanceof the purchasericeinto escrow(id. Y 5-6, 9), but prior to FannieMae’s
executionof the Agreement(id. § 14; Agreement§ 14(p)(i)), andgiventhesealleged
facts FannieMae’s financingrestrictionconstituteda new materialtermof REO’s
proposedcontract just like the 30-day conditionin Malone Therefore justasin

Maloneg theintroductionof this newfinancingterm meantthat FannieMae’s purported

2The parties dispute the specific date on which REfuallysubmitted a executed (signedjopy of
the proposed Agreement to Fannie MagComparePl.’s Opp’n at 3, n.2“[T]he Complaint, fairly
construed, supports the inference tfREO] executed the Agreement in connection with the
submission of its proposal to Fannie Mae in November 2Q1@ith Def.’s Br. at 2(alleging that REO
first submitted an executed copy of the Agreement to Fannie Md2esember 8, 2010) Either way,
it is undisputed thaREOQO’s offerwas made prior to the allegé&¥ecember ¢h and 10thconversations
between REO and Fannie Maggarding financing restrictions.

10



acceptance-i.e., its executionandreturningof the Agreemenmnt—was a counteroffer
ratherthanbinding acceptancef REOQ’s proposedAgreement®

The complaintalsolacksa sufficientfactualbasisfor any conclusionthat REO
acceptedrannieMae’s counteroffer. “* [A] cceptanceof an offer is a manifestationof
assento thetermsthereofmadeby the offereein amannerinvited or requiredby the
offer.” Toledanov. O’'Connor, 501F. Supp.2d 127,141 (D.D.C.2007)(quoting
Restatemen{Second)of Contracts§ 50(1)); seealsoMalong 763 A.2d at 728 (“[T]o
form acontractthe offereemustconveyto the offeror his acceptancef the offer.”).
UnderD.C. law, if the offer doesnot “explicitly direct[] a particularmethodof
acceptancethe offer canbe acceptedin anyreasonablenanner[,] Vaulxv. Cumisins.
Soc’y,Inc., 407 A.2d 262,265 (D.C. 1979) however,acceptancgenerallymustbe
clearandunequivocal. Seee.g, Malone 763 A.2d at 728-29 (rejectingtenant’s
argumenthattheinquiriesregardingthe closingdatethathe madeafterthe property
managetlintroducedthe 30-day conditionsufficedto establishacceptancef the
counteroffer becausdghetenant’s“conductd[id] notin anyway indicatehis
unequivocalassent™o the newrestriction) seealsoid. at 730 (holdingthatthe mutual
assentrequiredto form abinding contractwasabsentdueto the tenant’sfailure to
communicatesufficiently his agreemento the new materialterm).

Here,thereis nothingin the complaintthatindicatesthat REO expressedts

unequivocalassento the newfinancingterm containedin FannieMae’s counteroffer—

3REO’s complaint does natpecifically identifythe point in time in whichin REO's judgment,Fannie
Mae assened to its proposedgreemensuch that a bindingontractwasformed; however, the
complaintattaches a complete copy of the Agreemamid that documertontains a provision that
states that “this Agreement will not be effective unless amidl $eller has delivered to Purchaser a
fully executed copy of the Agreemehi{Agreement § 14(p)(i).)Therefore, this Court construes the
complaint asalleging that a binding contract wésrmed onthe date that Fannie Mae returned the fully
executed agreemesnti.e., on December 15, 2010. (Compl. 1 14).

11



REO's paymentdid not manifestany suchintention(REO hadtenderedhe $100,000
depositbeforethe newtermwasintroduced, andthe complaint’sallegationsregarding
REOQO’s postcounteroffereffortsto “obtain financingfor the pool purchaseon termsthat
would satisfytherestrictionsimposedby FannieMae” (Compl. { 15) do not give riseto
anyinferencethatREO unequivocdly acceptedannieMae’snewterm. SeeWilliston
on Contracts8 6:10(4th ed.2014) (“[T]he offeree’sresponseratherthansignifying
objectivelyanassento the proposedargain,insteadmay signify to areasonable
offeror thatanacceptances contemplatedbut hasyetto occur.”), seealsoid. (“[A]
reply to anoffer indicatingthatthe offereehasattemptedunsuccessfullyo accept. . .
doesnot meettherequiremenf unequivocality,andno contractis thereby
concluded.”). Furthermore“[i]t is notenoughthatthe partiesthink thattheyhave
madea contract;they musthaveexpressedheirintentionsin a mannerthatis capable
of understanding.”’Kramer Assocs.888A.2d at 253 (emphass added)(quoting
Rosenthal573 A.2d at 369-70).

Findingno suchexpressionn the allegationsof REO’s complaint,this Court
concludeghatthe complaintfails to assertfactsfrom which areasonablénferenceof
mutualassentouldbe drawn andasaresult,this Courtcannotconcludethatthe
allegationsof REO’s complaintsuffice to supportits contentionthatthe partiesformed
abinding contractualagreement Therecanbe no questionthat contractformationis an
essentiaklementof a breachof contractactionunderDistrict of Columbialaw, see
e.g, TsintolasRealtyCo.v. Mendez 984 A.2d 181,187 (D.C. 2009) consequently
REOQO’s complaintfails to statea claim uponwhich relief canbe grantedwithin the

meaningof Rule 12(b)(6)

12



V. CONCLUSION

For thereasonsstatedabove,the complaint’sallegationsof fact arenot sufficient
to supportPlaintiff's contentionthat REO and FannieMae formedan enforceable
contractfor the saleof theforeclosedhomes. Consequentlythe complaintfails to state
aclaimuponwhich relief canbe grantedas a matterof law. As theorder
accompanyinghis MemorandumOpinion provides,Defendants motionto dismissthe
complaintpursuantto Rule 12(b)(6)will be GRANTED, andREQO’s complaintwill be

DISMISSED WITHOUT PREJUDICE.

Date: May 15,2015 Kedonjis Brown Jackson

v
KETANJI BROWN JACKSON
United States District Judge
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