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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELECTRONIC PRIVACY
INFORMATION CENTER,

Plaintiff,
V. Civil No. 13-cv-1961 (KBJ)
DEPARTMENT OF JUSTICE,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION

In early October of 2013,lgintiff Electronic Privacy Information Center
(“EPIC”) submitted a document request to defendant Department of Justice (“DOJ")
under the Freedom of Information Act (“FOIA8eeking records regardirggnational
security program thanvolvesthe United Stategovernmens surreptitioususe of
certain devices to collect communications informatidePIC asked DOJ to expeditiee
processing of its FOIA request, which DOJ agreed to do. aBet forty-two business
dayselapsed and DOJ had not responded to EPIC’s FOIA request, much less produced
the requestedecords EPIC filed the instant lawsudlong with amotion for a
preliminary injunctionrequestinghat the Court compddOJ toprocess its request
immediately ancgrovide responsivelocuments withirR0 days of the Court’s order

Before this Court at present is EP$(reliminary injuncton motion. EPIC
arguesthat because DOdJid not respondo its FOIA request within the 20ay time
framethat FOIA prescribedor nonexpedited cases, DOJ is not in fact expediting

EPIC’'sdocumentrequest, an&PIC is therefore entitled to a preliminary and permanent
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injunctioncompelling DOJ to disclose the recordsthwith. DOJ responds th&PIC
is not entitled to immediate production of the records because the agencynhalsed
with FOIA’s requirements for processing expedited requesthras movedEPIC’s
requestahead ofall non-expedited requests in itEOIA queueand is working to proess
the requesas soon as practicable, which is taking longer th@mlays.

This Court has considered the complaint, the parties’ briefs on the motian fo
preliminary injunction, the arguments made at the preliminary injunctionrggand
theapplicabe law, and for the reasons explained below, the Court conclude& &
has failed to establish a likelihoad success wthe merits of its argumerthatthe
organizationis entitled to the injunctive reliat seeks. MoreovelEPIC hasfallen
short d demonstrating thait will suffer irreparable harnif this Court does not order
DOJ to produce responsive recomsw, and the Court is not convinced that the balance
of harms and pllic interest factors weigh in EPICfavor, particularly in light of tle
classified nature of the documents at iss@®nsequently, the Court concludes that

EPIC’'smotion for a preliminary injunctiomust beDENIED.

BACKGROUND
A. Facts Allegedin The Complaint

EPICis “a public interest research organization incorporated ast-dor-profit
corporation in Washington, D.C.” (Complaint for Injunctive Relief (“CopIECF
No. 1, 14.) According to the complaint, EPI@erforms the following work

EPIC conducts oversight of government activities and
policies and analyzes theimpact on civil liberties and

privacy interests. Among its other activities, EPIC publishes
books, reports, and a-weekly electronic newsletter. EPIC
also maintains a popular Internet site, http://epic.org, which
contains extensive information on currgmtvacy issues,
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including documents obtained from federal agencies under
the FOIA. EPIC routinely and systematically disseminates
information to the public through its website and other
media outlets.

On October 3, 2013, EPI@aileda FOIA documentrequest(“FOIA Request”)to
the National Security Division of DOJNSD”) via certified mail,whichthe NSD’s
FOIA office officially received on October 18, 2013Id. T 16; see alsaMem. in
Support of P.’s Mot. for a Prelim. Inj. P1 Mem.), EX. B, Letter from Arnetta Mallory
to Amie Stemnovich, dated Oct. 29, 2013 (“NSD AcknowledgemenEQF No. 33.)
The FOIA Requestexplained that EPIC was seeking copies of reptiras the Attorney
General hadubmitedto Congress pursuant the Foreign In¢lligence Surveillance
Act ("FISA™), 50 U.S.C. § 1846for the pastl2 years—reports that, according to EPIC,
summarize all uses of pen registers and trap and trace devices obtained under the
FISA[,]” and“include the number of applications granted and the number of
applications modified under the FISA, as well as the total number of iagstalk
approved and denied under emergency circumstahq®d Mem, Ex. A, Letter from
Amie Stepanovich to Arnetta James, dated Oct. 3, 2BCF No. 32, at3.)* The FOIA
Request specified that EPMasseeking“all records related to the Attorney General’s
required semiannual reporetween 2001 and presértd.), andin particular,the

following three categories of documents

! According to the Complaint, “[a] Pen Register is a device or proogsih records or decodes
dialing, routing, addressing, or signaling information transmitted byhatrument or facility from
which a wire or electronic communication is transmittgtifand “[a] Trap and Trace is a device or
process ‘which captures the incoming electronic or other impuldesh identify the originating
number or other dialing, routing, addressing, and signaling informadasomably likely to identify the
source of awire or electronic communication.” (Compl. ¥§10.) Under 50 U.S.C 8846, the
Attorney General is required to provide Congress with semiannpakt® on the use of these devices,
including the number of applications mafte courtorders approvingiseof such devices, and the
number of orders granted, modified or denied.



1. dl reports made to the Permanent Select Committee on
Intelligence in the House of Representatives and the Select
Committee on Intelligence in the Senate, detailing the total
number of orders for pen registers or trap and trace devices
granted or denied, and detailing the total number of pen
registers or trap and trace devicestalled pursuant to 50
U.S.C. §18493;]

2. dl information provided to the aforementioned
committees concerning all uses of pen registers and trap and
trace devices

3. dl records used in preparatiarf the above materig,
including statistical data.

(Compl.118) As part of the FOIA RequesEPIC askedDOJto waive all duplication
fees pursuant to 5 U.S.@.552(a)(4)(A). (Id. 1119-20.) EPIC alsorequested
expeditel processing of the FOIA Request because EPICpsirharily engaged in
disseminating information{] andits documentequestrelated to a matter about which
there is an “urgency to inform the public about an actual or alleged federal government
activity.”” (Id. 121 (quoting 5 U.S.C8 552(a)(6)(Ejv)(ll)).)

On October 29, 2013, seven busindays after receiving the FOlIAdguestthe
NSD sent EPIC a letter acknowledgiitg receipt oftherequest (Id. § 22;see also
NSD Acknowledgementnoting that “[o]ur policy is to process FOIA requests on a
first-in, first-out basis[,]” and that “every effort will be made to respond to your request
as quickly as possible” but the “processing time will depend upon the comptexite
request, whether it involves sensitive or voluminous records, and whether tedits1d
with other agencies or agency components are appropriptéhe NSD followed up
with a second letter on November 5, 20®8ich explained that the agency was
grantingEPIC’s requests for a fee waiverdexpedited processing(Compl. 1 23-24;

see alsdP’l Mem, Ex. C, Letter from Arnetta Mallory to Amie Stgmovich, dated Nov.



5, 2013 ECF No. 34.) The November & letter was the last communicatiomat EPIC
received fromthe NSD or DOJ regarding the FOIRequestbefore December 19, 2013
which is the date on which EPIC filed the instanmplaint (Compl. {26.)

EPIC’s complaint contains two count§ount | is captioned:*Violation of
FOIA: Failure to Comply with Statutoreadlines’ and asserts that “DOJ’s failure to
respond to [the FOIA] Request violated the statutory deadline imposed bytiAeset
forth in 5 U.S.C. §52 (a)(6)(A)(ii) and (a)(6)(E)(iii) (2013)."(Id. 132.) Count Il is
captioned: “Violation of FOIA: Unlawful Withholding of Agency Recordsthat count
maintainsthat “EPIC and the public have been denied actesssponsive agency
records to which the parties are lawfully entitled under the FOIA, 5 U.S.C.
8 552(a)(3)(A)” (Id. §37.) The complaintstatesthat each of these alleged violations
independently entitleEPIC “to injunctive relief compelling the immediate disclosure
of the requested agency recofddd. § 34, see also id{ 39), andin its prayer for
relief, EPICspecificallyrequests tat this Court:

A. order Defendant to promptly immediatgbic] process
responsive agency records;

B. order Defendant to disclose all responsive agency
records in their entirety and make copies available to
EPIC[;]

C. award Plaintiff its costs and reasdle attorneys’ fees
incurred in this action pursuant to 5 U.S.C. § 552(a)(4)(E)

(2010); and
E. [sic] grant such other relief as the Court may deem just
and proper
(Id.at7.)
B. EPIC’s Motion For Preliminary Injunction

At the same time that ERIfiled its complaint, EPIC also filed aeparatenotion

that requestSentry of a preliminary injunction to enjoin defendant [DOJ’s] unlawful
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attempts to impede plaintiff's efforts to obtain agency records unddFEkA].” (P.’s
Mot. for a Prelim. Inj. (Pl Motion”), ECF No. 3, at 1.)The injury allegedand the
relief requested in EPIC’greliminary injunction motiorarecoterminous with tbhseset
forth in the complaint. Specifadly, the motion maintains th&PIC is statutorily
entitled tohaveits FOIA Requesprocessed within at least 20 days of the agency’s
receiptof thatrequest—a deadline that DOJ admittedly has not mand thusePIC’s
“likelihood of prevailingon the meritgs extremely higli (Pl Mem.at 8.)
Additionally, EPICassertdhat it will suffer irreparable injury ithis Court does not
orderDOJ toprocess its request expeditiouslgcauseextraordinary public attention”
is currently focused on the issue of government surveillance prograwhstime is of
the essence” withespect to getting information that will inform the “current and
ongoing” debate. I¢. at 10.) EPIC also argues thtte balance of interests weighs in
its favorbecausdOJ “cannot claim to be ‘burdenelly a requirement that comply
with its statutoy obligations” {d. at 14), and that “faithful adherence” to FOIA is in the
public interestid. at 15 (internal quotation marks and citation omittgdjnd like the
complaint itself, themotion for a preliminary injunctiomltimatelyrequests that this
Court “direct DOJ to complete the processing of EPIC’s FOIA Requesftahg@groduce
or identify all responsive records within 20 days of the issuance of the oRI€r oW
seeks.” [d. at 16.)

Notably, the memorandurthat EPIC hasfiled in support ofthe PI Motion
indicatesthat the precipitating event foEPIC’'s FOIA RequestwasThe Guardian
newspaper’s recent release of information regarding the existence, flo#2PQ1, of a

program under which the National Security Administration (“NSA”) sedugpproval



from the Foreign Intelligence Surveillance CourE[SA Court) to use pen register and
trap and trace devices to collect bulkneail and internet metadatgP| Mem.at 2
(citing Glenn Greenwald & Spencer Ackerm&NSA Collected US Email Records i
Bulk For More Than Two Years Under Obanfde Guardian (June 27, 2013))EPIC
admits that theNSA discontinued tis particularprogramin 2011 “for operational
resource reasons|,]” arttlat “[t]here is no evidence that the program has been re
instituted since its cessation in 2011.1d( at 3(internal quotation marks and citation
omitted)) However, at the preliminary injunction hearirfg?1C’s counsekuggested
that the organization’s interest in getting the request¢padrtsand information stems
from the possibility that the).S. government may be conducting other, separatead
and internet metadata collection progsanmder thepen registerfap and trace

authoritythat existsundersectiors 184243 of Title 50 of the U.S. Code

1. PRELIMINARY INJUNCTION STANDARD

A preliminary injunction is “an extraordinary remedy that may only barawd
upon a clear showing that the plaintiff is entitled to such reli&kinter v. Natural Res.
Def. Council, Inc, 555 U.S. 7, 22 (2008). A party seeking aljpnenary injunction
“must establish [1] that [it] is likely to succeed on the merits, [2] that [it] is likely to
suffer irreparable harm in the absence of preliminary relief, [3] trmb#iance of
equities tips in [its] favor, and [4] that an injunctiain the public interest.”ld. at 20.
In conducting an inquiry into these four factors, “[a] district court mibalance the
strengths of the requesting party’s arguments in each of the four edgareas.’ . . . If
the showing in one area is particularly strong, an injunction may issueifetran

showings in other areas are rather weakHaplaincy of Full Gospel Churches v.



England 454 F.3d 290, 297 (D.C. Cir. 2006)QFGC’) (quoting CityFed Fin. Corp. v.
Office of Thrift Supervisiorb8 F.3d 738,746 (D.C. Cir. 1995)). However, “a movant
must demonstrate ‘at least some injury’ for a preliminary injunction tceissid.
(citation omitted)?

It is clear beyond cavil that two of the prongs of the féagtor preliminary
injunction test—likelihood of success and irreparable injgrare the most significant
aspects of theourt’sinquiry because they relate directly to the purpose of a
preliminary injunction. “It is particularly important for the movant to demonstrate a
substantial likelihood of stcess on the merits,” because “absent a substantial indication
of likely success on the merits, there would be no justification for theUi€k
intrusion into the ordinary processes of administration and judicial reViéavistar,
Inc. v. EPA, No. 11cv449, 2011 WL 3743732 (D.D.C. Aug. 25, 2011) (internal
guotationmarksand citation omitted)). Furthermore, “the basis of injunctive relief in
the federal courts has always been irreparable harm and inadequagglofelmedies
Sampson v. Murrayd15 U.S. 61, 88 (1974) (internal quotation marks and citation

omitted) indeed, a preliminary injunction entitles the movant to action before agrulin

2 This approach to analyzing the preliminary injunction factors is timuélly used in this Circuit and
is often referred to as a “sliding scale.” The D.C. Circuit has recenthgested that this sliding scale
approach may no longer be applicable after the Supreme Court’s demsidimter, and thata more
stringent test appliesistead SeeSherley v. Sebeliy$44 F.3d 388, 393 (D.C. Cir. 2011) (likelihood
of success on thmerits and irreparable harm may be “independent,-§taading requirement[s] for a
preliminary injunction” (internal quotations marks anitation omitted));see also Davis v. Pension
Benefit Guar. Corp.571 F.3d 1288, 1296 (D.C. Cir. 2009) (Kavanaughi&nderson, JJ., concurring)
(“[U]nder the Supreme Court’s precedents, a movant cannaimlat preliminary injunction without
showingbotha likelihood of succesanda likelihood of irreparable harm, among other things.”).
However, in the absence of ageedential ruling to this effect, this Court will agghe more lenient
sliding scale standard to the injunction at issue he&&.Kingman Park Civic Ass’'n v. GrajNo. 13-
cv-990, 2013 WL 3871444, at *3 (D.D.C. Jul. 29, 2013) (“[A]bsent . . . clear guidance fro@dte

of Appeals, the Court considers the most prudent course to bypassniteisolved issue and proceed to
explain why a preliminary injunction is not apgpmate under the ‘sliding scale’ frameworkf a
plaintiff cannot meet the less demanding ‘sliding scalehdtad, then it cannot satisfy the more
stringent standard alluded to by the Court of Appeals.”).
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on the merits precisely because “the applicant is likely to suffer iradp@iharm before
a decision on the merits can be rendered.” 11A Charles Alan Wright, ArthurllRr M
& Mary Kay Kane, Federal Practice and Procedure § 2948.1 (2d ed. 2013).
Significantly, in this jurisdiction, it isalsowell established thd{{tlhe power to
issue a preliminary injunction, especially a mandatory one, should bmglyar
exercised.” Dorfmann v. Boozer414 F.2d 1168, 1173 (D.C. Cir. 1969) (internal
guotation marks omitted)‘[W]here an injunction is mandatorythat is, wherets
terms would alter, rather than preserve, the status quo by commarmanegpositive
act—the moving party must meet a higher standard tinathé ordinary case by
showingclearly that he or shis entitled to relief or thagéxtreme or very serious
damagewill result from the denial of the injunction.Columbia Hosp. for Women
Found., Inc. v. Bank of TokyMditsubishi Ltd, 15 F. Supp. 2d 1, 4 (D.D.C. 1997)
(internal quotation marks and citations omittealff'd, 159 F.3d 636 (D.C. Cir. 1998);
see also, @., In re Navy Chaplaincy516 F.Supp.2d 119, 123 (D.D.C. 2007 )eitch
v. Danzig 135 F.Supp.2d 32, 35 (D.D.C. 2001)Adair v. England 217 F.Supp.2d 1,
3 n. 6 (D.D.C. 2002).This higher standartbr injunctive reliefappears to apply in this
case,given that EPIC is requesting a preliminanyunction order that require®0J to
takeaction (i.e., to review and release responsive documents). Nevertheless, for the
reasons explaineihfra, the Court concludes that a preliminary injunction is not
warranted in this case even under the comparatively lesser standard thed &pp

typical (nonrmandatory) preliminary injunctions.



l1l.  Analysis
A. Likelihood of Success on the Merits

EPIC’sargument regarding likelihood of succdisws from its belief thatDOJ's
failure torespond to the FOIA Request within 20 days, as set forth in the FOIA statute
constitutesa per seviolation of the law thaentitles the requesteto getthe requested
recordsimmediately (SeePl Mem.at9.) EPIC pointsto 5 U.S.G8 552(a)(6)(A)(i)
which does statéhat an agency shall “determine within 20 [business] daysafter the
receipt of [a FOIA] request whether to comply with such request hall snmediately
notify the person making such request of such determinamanthe reasons therefor,
and of the right of such person to appeal to the head of the agency anyeadvers
determination[.]” But nothing in the FOIA statute establishes that an agency’s failure
to comply withthis 20-day deadline automatically results imetagency’s having to
produce theequested documenwgithout continuedproceseng, as EPIC suggests. And
the D.C. Circuit’srecent decisiomn Citizens for Responsibility and Ethics in
Washington v. Federal Election Commissi@gil F.3d 180 (D.C. Cir. 2013)CREW),
clearly establishethat no such result follows from the infraction that EPIC identifies

In CREW the D.C. Circuiffirst succinctly summarizethe statutory deadlines
that apply with respect tan agencls resporseto a FOIA request:

An agency usually has 20 working days to make a
“determination” with adequate specificity, such that any
withholding can be appealed administratively. 5 U.S.C.
§552(a)(6)(A)(i). An agency can extend that®0rking-
day timeline to 30 working days if usual circumstances
delay the agency’s ability to search for, collect, examine,

and consult about the responsive documeinds.
8§ 552(a)(6)(B).
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CREW 711 F.3d at 189The Courtfurther explairs thata timely “determination”
involves more than merely ackwtedgingreceipt of therequest and stating that the
agency will produce any neexempt records that it may later locate

Rather, in order to make a “determination” and thereby
trigger the administrative exhaustion requirement, the
agency must at least(i) gather and review the documents;
(ii) determine and communicate the scope of the documents
it intends to produce and withhold, and the reasons for
withholding any documents; and (iii) inform the requester
that it can appeal whatever portion of the telenination” is
adverse.

Id. at 188. The CREWopinion also clarifis that the “determinationthatis to be made
within the 20day statutory windows distinct from the act ogbroducingthe requested
records:

To be clear, a “determination” does not r@guactual
productionof the records to the requester at the exact same time
that the “determination” is communicated to the requester.
Under the statutory scheme, a distinction exists between a
“determination” and subsequent production. As to actual
production, FOIA requires that the agency make the records
“promptly available,” which depending on the circumstances
typically would mean within days or a few weeks of a
“determination,” not months or years. So, within 20 working
days (or 30 working days ifunusual circumstances”), an
agency must process a FOIA request and make a
“determination.” At that point, the agency may still need some
additional time to physically redact, duplicate, or assemble for
production the documents that it has already gathered and
decided to produce. The agency must do so and then produce
the records “promptly.”

CREW 711 F.3d at 1889 (emphasis in original) (citin§pannaus v. DQB24 F.2d
52,59 n.7 (D.C. Cir. 1987), 5 U.S.C582(a)(3)(A), (a)(6)(C)(i)).

Significanty for present purpose§REWnNot only explainshetiming and
substancef the required FOIA response, it alsnequivocally addressebe

conseguencethat attach to an agency’s failurertake the required “determination”
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within the 20-day deadline According to the D.C. Circu,jt‘[i]f the agency does not
adhere to FOIA’s explicit timelineshe ‘penalty’ is that the agency cannot rely on the
administrative exhaustion requirement to keep cases from getting into cdiREW
711 F.3d at 189emphasisadded) Repeatedly referencing these exhaustion
consequences;REWSstates thaanagencyhas20 working days to “make a
‘determination’ with adequate specificity, such that any withhadsan be appealed
administratively” Id.; see also idat 188 (expaining what an agency must do order
to “make a ‘determination’ and thereby trigger the administrative exivaus
requirement). Thus, far from EPIC’sreading ofthe FOIA to require amgencyto
immediatelyhand over all of theequestedlocuments as eesult of its failure to meet
the deadlineCREWmakes clear that the impact of blowing the @@y deadline relates
only to the requester’s ability to get into cour$eeid. at 189 ([T]he agency may
continue to process the request, and the court (if suit has beenvilégdupervise the
agency’s ongoing progress, ensuring that the agency continuesrassxdue diligence
in processing the requesi(¢iting 5 U.S.C. §52(a)(6)(C)).°

Properly understood and appligtien, CREWsubstantially de@ases the
likelihood tha EPIC will prevail on the mets of its argument that the NSD’s failure to
adhere to the 2day deadline violates FOIA in a manner that entitles EPIC to a court

order granting it immediate access to the requested records. Tdesasseunder

% In reaching this conclusionhé D.C. Circuitinterpreted§ 552(a)(6)(C), which allows for a court to
“retain jurisdiction and allow the agency additionah& to complete its review of the records” when
“exceptional circumstances exis@as explainedn Open America v. Watergate Special Prosecution
Force, 547 F.2d 605 (D.C. Cir. 199(yuoting 5 U.S.C. §552(a)(6)(C))TheOpen AmericaCourt held
that “exceptional circumstances exist when the agency is delughdawiolume of requests for
information vastly in excess of that anticipated by Congred®n the existing resources are inadequate
to deal with the volume of such requests within the time limitsudfsection (6)(A), and when the
agency can show that it is exercising due diligence in processing thegtsq’ Id. at 611 (nternal
guotationmarks and citation omitted).
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CREW an agency’s responde a FOIA request generally involves two steps, only one
of which implicates th0-day statutory timeframe First, an agency will gather and
review documents anchake a‘determination’, which isadecisionregardng the scope
of the documents the agency intends to produce and withhold, and the reasons for
withholding any documentsld. at 18889. By statute,iteagency is required to
communicate this determination to the requeéaed mention the right to appeal)
within 20 days of receipt of the request U.S.C. 8552(a)(6)(A)(i).Then, after the
determination has been maded communicated, the agency proceeds to ¢cersd

step which isto processheresponsive documents and produce them ta¢lgeester
“promptly.” CREW 711 F.3d at 1889. CREWalso clearlyrecognize that the 20-day
determinatiordeadline is not always practicabknd it explains what happens when
that deadline is not metin such acircumstancethe FOIA requesteis deemed to have
exhausted his administrative remedascan proceed immediately to federal cqurt
after whichthe agencymay continue to process the requédiut will do so under the
court’s supervision.ld. at 189.

EPIC’s vigorouscontentionto the contrary-i.e., that the alleged statutory
violation here, in and of itselfentitles it to immediate access to the requestecords—
reliesalmost exclusivelyn a2006district courtopinion fromthis jurisdiction In that
case Electronic Privacy Information Center v. Department of Justié&6 F. Supp. 2d
30 (D.D.C. 2006) (EPIC I"), which also involved a tardy response to a FOIA request,
the district judgegranted EPIC’snotionfor a preliminary injunction and set tlsame

20-dayrespnse and productioschedulehat EPIC seeks heré.

* Notably, the district judge latemodified this deadline based on classified affidavits that DOJ
submitted regarding its processing capaci8ee EPIC | No. 06-cv-96, Order, ECF No. 18 (Mar24,
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EPIC lis distinguishable from #instantcasefor at leasttwo reasons. Firsind
foremost,thejudge inEPIC | did not have the benefit of tHe.C. Circuit’s decision in
CREW and in particularits holding regarding thepecificconsequences that attach to
an agency’s failure to meet the-2@y timeframe.Second, and significantlyhe
district judge INEPIC I reliedon a“presumption ofagencydelay thatthe judge
believedhad arisersimply and solelybecausd®dOJhadfailed to respond t&PIC’s
expedited FOIA request within 20 dayk. at 39. DOJhadnot presergd any evidence
regarding thempracticability of such a rapid responsetheEPIC | court, id. at 40,
and the judgevas dearthatthe presumption of dela{is certainly rebuttable if the
agency presents credible evidence that disclosure within suchpgmad is truly not
practicable.” Id. at 39 Herg in contrast taEPIC |, DOJ has submitted an uncontested
declaration fom Mark A. Bradley, the Director of the FOIA and DeclassificatiantU
of the Office of Law and Policy in the NSBhich maintainghatit is impracticable for
the NSD to completeghe processingePIC’'s FOIA Request within 20 days, in light of
the 13 expedited FOIA requesthie agency is already processirige volume of
classified material at issuéhe need foagency stafto reviewthe materiako
determinefirst, if it remains properly classified, and secomdthether the agency can
segregate angon-classified material; and the competing national security obligations
to whichthe sameagency stad#rswho areresponsible for gathering and reviewing
documents responsive to the FOIA Requesist attend (See generallypecl. of Mark

A. Bradley(“Bradley Decl.”), ECF No. 91.) Thus, even if a presumpticf delay

2006) extending certain processing deadlines and orderingMhaghnindices need not be created at
that time)
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exists—and in light of CREWthis Court is doubtful that it doesno such presumption
even arguably arises on the faofsthe instant case

Finally, it must be noted thah¢ fact thaEPIC here requestednd received
pledge from DOJ that the agency would expedite review of theAFR&lquestdoes not
increase the odds of EPIC’s successthe meritof this matter To be sure, \Wile
agencies typicallyespond to FOIA requests orf‘frst-in/first-out” basis,an agency
can expedite its processing of a FOIA requeBena requesteshows a “compelling
need” for expedition, or in other circumstances that an agency edtablin its FOIA
regulations. See5 U.S.C 552(a)(6J. An agency must déde a request for expedited
processing within 10 days after receiptl. If the agency approves the requést
expedition theparticularFOIA request moves “to the front of the agency’s queue” and
the agency must process it “as soon as practicallleddership Conference on Civil
Rights v. Gonzalest04 F. Supp. 2d 246, 2550 (D.D.C. 2005) (internal quotation

omitted);see als® U.S.C. 8552(a)(6)(E)(iii)) (“An agency shall process as soon as

® The two other cases on which EPp@ncipally relies and which are closest to the facts in this case
are also readily distinguished. Washington Post v. Departmieof Homeland Security459 F. Supp.
2d 61 (D.D.C. 2006)the Courtgranted the Post’s request for a preliminary injunction requitirag the
newspaper’s FOIA request be processed within 20 d&gysat 64. The issue in that case was whether
the documentat issue were agency records, and not whether processing withiday2time frame
waspracticable.ld. at 68. InAguilera v. Fe@ral Bureau of Investigation941 F. Supp. 144 (D.D.C.
1996), the FBI hadefuseda request for expedition, armkcausehe documents at issue were key
evidence in an evidentiary hearing thatrial court had scheduled for the near futuegarding the
requester’s conviction for murder, the Coerttered a preliminary injunction requiring the FBI to
expedite the processing pfaintiff's FOIA request.|d. at 147,151-52; see also Cleaver v. Kelley27

F. Supp. 8081-82 (D.D.C. 1976) (granting a preliminary injunction and ordering expedited psotgs
of plaintiff’s FOIA request where plaintiff had been indicted &temptel murder and assault, and trial
was scheduled to begin in a month)s discussednfra, EPIC has failed to establish that it is facing a
similar looming deadline.

® A “compelling need” exists if either: (1) failure to obtain expediprdcessing woulgose an
“imminent threat to the life or physical safety of an individuad¥;(2) the requester is “primarily
engaged in disseminating information” and shows an “urgency to infoenptiblic concerning actual
or alleged Federal Government activity.” 5 UCS§552(a)(6)(E)(v).
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practicable any request for records to which the agencygteadged expedited
processing under this subparagraph.”)

Here,DOJ has represented that EP$GFOIA Requestwasmoved to the head of
the line of regular FOIA requestBat theNSD is handlingandthatEPIC’s FOIA
Requests now in a queue of3lother “expediteddocumentequests.(Bradley Decl.
14.) The DOJ affiant also explains that EPIC’S FOIA Requdste many of the
others that the NSD handlesnvolves classified national security information, and that
it takes longer to process suchonfation. (Id. 117-8.) Setting aside EPIC’atter
failure to explain whyin this era ofdiminished government resourcéts own
“expedited” requesshould take precedence over any of the other “expedited” requests
pending before the NSDmany ofwhich purportedlyarrivedprior to EPIC’s), EPIC has
not presented any evidenedhatsoevethat wouldeither(1) cast doubt obOJ’s
representationabout thecurrentstatus ofEPIC’s FOIA Requestelative toall others
or (2)tend toestablisnthat DOJhasmisrepresented the degreeitsfdiligence andhat
it is not, in fact, working to make determinatioron EPIC’s FOIA Requesias soon as
practicable.” Cf. ACLU v. Dep’t of Defense339 F. Supp. 2d 501, 58 (S.D.N.Y.
2004) (finding that government wasiproperly proceeding at a “glacial pace” and
ordering production of documents within 30 days where “eleven months [aEHDIA
request was made], with small exception,dozumentdave been produced by
defendant; no documents have been identifiedexemptions have been claimed; and
no objections have been stated

Instead,with respect to the merits of its claiBPIC reliessolelyon the

following tautolayical argument: DOJ hasgreed to subjedPIC’s FOIA Requesto
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“expedited” review the FAA statute states than agency must make a determination
regarding(nonexpedited FOIA requests within 2@ays more than 20 days have
elapsed without a determination on EPIC’s FOIA Requidnstrefore, DOJ must not
have expedited EPIC’BOIA Request. (Pl Mem.at9.) The heart of this argument is
EPIC’sinsistence that, pursuant the statutory textan agencynustmakea
determinatiorregardinga typical, norexpedited FOIA requestithin 20 day or suffer
the consequence of a court order requiring production of the documiBuatsas this
Court hasalready explainedthe D.C. Circuits CREWdecisionestablishe®therwise.

B. Irreparable Harm

Having concluded that EPIC is not likely to succeedlms merits this Court
turns toan evaluatiorof EPIC’s assertions of irreparable harm in the absence of an
injunction. It is not easy to define the concept of irreparable harm, but it is undisputed
that “[t]he irreparable injury requirement erects a very high bar fmoaant.”
Coalition for Common Sense in Gawrocurement v. United States76 F. Supp. 2d
162, 168 (D.D.C. 2008):[S]everal welkknown and indisputable principles” guide the
inquiry regarding irreparable injuryWisconsin Gas Co. v. FERC58 F.2d 669, 674
(D.C. Cir. 1985)(per curiam) At a minimum, the party seeking injunctive relief must
demonstratehat the claimed injury is “both certain and great” and that the alleged har
is “actual and not theoretical.ld.” Moreover, because “the court must decide whether
the harm willin factoccul,]” a party seeking injunctive relief must “substantiate the

claim [of] irreparable injury” and “must show that the alleged harm willaiyeresult

" As noted in Section llsupra because EPIC seeks a mandatory preliminary injundticthis case

the applicable harm requiremeaxceeds'great” harm, and includes the need to demonsttra¢ey
serious damage in the absenceaafinjunction” Columbia Hosp. for Women Found.5 F. Supp. 2d at
4. Nevertheless, for the reasons discussed in this section, thig Gancludes that EPIC has failed to
satisfy even the “great” harm standard.
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from the action which the movant seeks to enjoifd” (emphasis in original).
Furthermore, because “[i]njunctive relief will not be granted against gdangmerely
feared as liable to occur at some indefinite tihtke movant “must show that [t]he
injury complained of [is] of suchmminencethat there is a clear and present need for
equitable relief to prevent irreparable harmd. (internal quotation marks ometl)
(secondand thirdalteration in original). And the certain and immediate harm that a
movantalleges must also be truly irreparable in the sense that it is “beyond
remediation."CFGC, 454 F.3d at 297.

EPIC has notestabliskedthat it will suffer irrgparable harm if DOJ does not
respondo its FOIA request and produce responsive documiemtsediately (.e.,
within 20 day$. In this regard, EPIGirst asserts that “[t]he nature of the right that
EPIC seeks to vindicate in this actiefexpeditedprocessing—depends on timeliness
(PI Mem.at 9, and that “[u]nless DOJ is ordered to process EPIC’s FOIA Request
immediately, EPIC’gight to expedition under the FOIA will be irretrievably los{jd.
at 10. While it is true thasomecourts have granted preliminary injunctions where
“time is of the essengk(id. at 19, surelyEPIC’s own subjective view of what
gualifies as “timely” processing is not, and cannot be, the standarddkatns this
Court’s evaluation of irreparable hayandEPIC offers nothing more than a bald
assertion that DOJ is obviously not processing its FA&juest in a timely fashion.
By contrast,DOJ has submitted unctmoverted evidence thahe agencyhas in fact,
expeditedEPIC’s FOIA Requesteven thought will not be able to complete procesg
the request in 20 daysThis evidencesubstantially undermineSPIC’s “timeliness”

argument. In other words, eveassuming thathe loss ofa “right to expedition” can
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properlybe characterized as irreparablarim, in light of DOJ’s uncontested
representationEPIC hasfailed toestablish that its right to expedition has been, or will
be, extinguishedabsent a preliminary injunction

EPIC also maintains that “any further delay in the processing of EPICIAFO
Request will[] irreparably harm EPIC’s ability and the ability of the public to obtai
a timely fashion information that is vital to the current and ongoing delatewnding
the scope of NSA surveillance programqPl Mem.at 10) EPIC assertdhat the
“debate over foreign intelligence surveillance. has reached a critical junctureP.(s
Reply Mem. in Support of its bt. for a Prelim. Inj. (Pl Reply), ECF No. 11,at 9),
andspeculateshat“[t]he likelihood of a bill being passed in theear future is both
‘certain and gredt]’”” (Pl Mem.at 12 (quotingWisc. Gas Cq.758 F.2dat674)). But
such speculatiofalls short ofdemonstratinghat EPIC will suffer irreparable harm in
the absence of a preliminary injunction.

First of all, itis not at all “certain” that theecords EPIC seeks aceucial to the
public’s understanding of, or participation in, the ongosnigveillance debateAs
proof that the FOIA Request concerns matters of current public discourse cE4G0
President Oma’s January 17, 2014, statement on FISA refavhich called for to
“the intelligence community and the Attorney General [to] identifyref approaches
‘before the [§215] program comes up for reauthorization on March.28(PI Reply at
10 (quotingBarack ObamaRemarks by the President on Review of Signals Intelligence
(Jan. 17, 2014{“Pres. Obama’s Remarks’) But the March 28 deadline is when the
FISA Court is scheduled to reauthorize the collectionetdphonemetadata under

section215of the USA Patriot Actof 2001 (Section501 of FISA, 50 U.S.C. 8§81861).
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SeePres. Obama’s RemarRsThe President made no mentiontb& government’s
alleged use of theeparate and distinct pen register/trap and trace authority provided in
section214 of the USA Patriot Actof 2001 (Sectiors 402 and 403of FISA, 18 U.S.C.
88 1842-43)—which appears to involvéoth a different type of data and a different
method of collectiorthan what drove EPIC to submit its FOIA Request in the first
instance—and EPIC provides no evidence or argument regarding homhgr
documents pertaining to use sdction214 (the subject of the FOIA Request) would
inform the public debate regarding the reauthorization ofsgion215 program.
Moreover andn any eventDOJ counsel stated at the motion hearing that, at
least with respect to the first category of requested documentdlSBewill provide its
responsdéy February 28, 2014and it is hard to conceive of any irreparable harm that
EPIC will suffer from this rdatively short period ohdditionaldelay. See Landmark
Legal Foundv. EPA 910 F. Supp. 2d 270, 278 (D.D.C. 2012) (finding no irreparable
injury where agency has agreed to complete processing a request witton @eariod
of time). What is moregvenif the Court orders DOtb respond immediate/yDOJ’s
responsdo the FOIA requesis unlikely to yieldall of the recordgshatEPICsays it
urgently needs in order to inform the publiat the hearing on the preliminary
injunction motion, DOJ counsel peesented thahost, if not all, ofthe Attorney
Generals reportsthat areresponsive t&PIC’'s FOIA Request are classified; therefore,
certain documents in all of the requested categaiedikely tofall underFOIA
Exemptions See, e.g.5 U.S.C.8§552(b)(“This section does not apply to matters that

are—(1) (A) specifically authorized under criteria establishedamExecutive order to

8 Available at available attp://www.whitehouse.gov/theressoffice/2014/01/17/remarkpresident
reviewsignalsintelligence(last visited Feb10, 2014).
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be kept secret in the interest of national defense or foreign policy arat¢Bh fact
properly classified pursuant to such Executive ofdl&r EPIC cannot claim to be
injured—much less‘irreparably so—if the NSD withhold documents that that EPIC is
not entitled to acceds the first instanceandeven fulkthroatedprotestregarding
allegedlyunreasonable pcessing delaydoes nofalterthat reality. Put another way
EPIC’s contention that it will be irreparably harmed unlesedeivesthe requested
records quickly so that the public can participate fully in the ongoingtdebaot only
unproven, it isalsofundamentally flawed becauseignoresthe well-established
statutoryFOIA process, which permits government agencies to withbettain
requested documensénd to engage in subsequent litigation over them, without regard
to the resultingproductiondelay.®

Undaunted, EPIC points to the fact that “[m]any prominent congressional
committees have acknowledged the importance of the debate . . . and have bedd sev
hearings on the topic over the past six morith®1 Mem. a 11 (citations anitted).)
But insofar as the current debate concerns potential future legislagandiag FISA
surveillance in generabnd perhapgvenpen registerfiap and trace authority in
particular(seePI| Reply at 910), there is no looming deadline by which @ress must

act. The FISA pen registemap and trace provision is part of the larg8A Patriot

° EPIC appears to ackbwledge thaealities of theoft-protracted FOIA production process with its

insertion into the preliminary injunction motion of a request thatddition to ordering DOJ to

respond to its FOIA Request within 20 days, the Court also “ordel @&erve on EPIC Yaughn

index ten dag following the processing of EPIC’s FOIA RequestPl Mem at 16.) This request is
denied. Vaughnindicesare typically provided in connection with a the filing of a motion $ammary
judgment regarding the validity of an agency’s decision to withholtagedocuments.Schwarz v.

Dep’t of Treasury 131 F.Supp.2d 142, 147 (D.D.C. 2000). EPIC cites no authority requiring thig¢ Cour
to order submission of the index on such an abbreviated timetaldehare is no reason to require

DOJ to create an dex and declaration justifying its decision to withhalgrtain documents until the
agency has completed processing EPIC’s FOIA request and the paatieshad an opportunity to
negotiate regardingny documentghat arewithheld.
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Act of 2001 the relevant portions of which amdt slated to expire until 2015See
Patriot Sunsets Extension Act of 2011, Pub. L.-1#2125 Stat. 216 And while EPIC
hasidentified certain FISArelated bills tlat are pending in Congress hasnot pointed
to any scheduled committee hearings, let alone committee or floor votésndizate
action on those bills is immineni{PI| Reply at 910.)

It is also clear from case law thatreovant’sgeneral interest in being able to
engage imn ongoingpublic debataising information that ihas requestednder FOIA
is not sufficient to establisthatirreparabé harmwill occur unlessthe movanteceives
immediate access tdatinformation. For examplejn Judicial Watch, Inc. v. U.S.
Department of Homeland Securityl4 F. Supp. 2d 7 (D.D.C. 2007), the district court
deniedarequest for a prelimmary injunction prohibiting DHSrom “continuing to
withhold” documents respaive to Judicial Watch’§OIA requestfor records
regardingBorder Patrol agents shooting a Mexican natiorldl at 8. With respect to
irreparable harm, the court rejected tistion that mere delay in disclosing documents
would irreparably harm Judicial Watch’s ability to provide informationh® public,
particularly where the media had already extensively covered the e8eetd. at 10
Noting specificallythe absence of any evidence of a tisensitive need for the
documents, the court concluded thatdintiff’s desire to have its case decided in an
expedited fashion ... without more, is insufficient to constitute the irreparable harm
necessary to justify the extraondiry relief requestdd” Id.

So it is here. While EPIC understandably wants the documeséeks as soon
as possiblethis Court is not convinced that, absent a court order requiring immediate

processingf EPIC’s FOIA Requesand document productioEPIC will suffer serious
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and certairharmthatqualifies as irreparable harm for the purpose of its request for a

preliminary injunction.

C. Balancing the Equitiesand the Public Interest

The final two factors that a court in thisrisdiction mustconsider when
deciding whether to grant a preliminary injunction are the balance aishand the
public’'s interestin the issuance of an injunctiorSee Arkansas Dairy CGop Ass’n, Inc.

v. U.S. Dep’t of Agric.573 F.3d 815, 821 (D.C. Cir. 2009). Whemfanc|[ing] the
competing claims of injury,” the Court must “consider the effect on eadly péthe
granting or withholding of the requested reliefWinter v. Nat. Resources Def. Council,
Inc., 555 U.S. 7, 24 (2008kitations omitted). Additionally;courts of equity should
[have] particular regard for the public consequences in employing thaoedtnary
remedy of injunction.”ld. (internal quotation marks and citations omittediy. this

case, the balance of the equities g@udblic’'s interestfactorstip in favor denying the
requested injunction.

First, although EPIC contends that it will be harmed without quick access to the
requested records, issuing the injunction that EPIC seeks woadd clearlyympose an
undue hardship on other FOl&quesers and would do serious damage to the NSD’s
orderly administration of FOIA request#&\is mentioned abovd)OJ has presented
undisputed evidence thaB other“expedited FOIA requests were pendingithin the
NSD at the timethatthe agencyexpeditedEPIC's FOIA Request. (Bradley Decl. 4].)
Given that there are only so many NStaffersto process existing requestsloaving
EPIC to jump to the head of the line wouldsetthe agency’s processasd be

detrimental tahe otherexpedited requesterspme of whom maypave evermore
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pressing needsSeeThe Nation Magazine v. Dep’t of Sta&05 F. Supp. 68, 74
(D.D.C. 1992) (holding that entry of a preliminary injunction expediting aAF@quest
over other pending requests “would severely jeopartheepublic’s interest in an
orderly, fair, and effi;ent administration of] FOIA”).

Furthermorethe mere fact that FISA surveillance in general has been the subject
of considerableublic attention(seePl Mem. at 10-12) does notecessarily mean that
it is in the publics interestfor this Court to issua@ preliminary injunctionin this case.
SeeJudicial Watch 514 F.Supp. 2dat11. For one thing, as mentioned previoushg
issuethat has recently been in the nemsgdia involvesusethe FISA Cout's
authorization undesection 215(50 U.S.C. 81861) for the NSA to obtain records
directly from telecommunications providemhich is distinct fromtheissuethe
government’s usef pen registers andadp and trace devices undsction 24 to
collect bulkinternet data See50 U.S.C.881842-43; cf. Eledronic Privacy Info. Ctr.
v. Dep’t of Defense355 F. Supp. 2d 98, 1602 (D.D.C 2004) (agency properly denied
request for expedited processing whegquesteonly provided evidence regarg
public interest in data mining in general, amak in the specific subject of its FOIA
request).

To be surejthere is an overriding public interest . in the general importance
of anagency’s faithful adherence to its statutory mandatd&acksonville Port Auth. v.
Adams 556 F.2d 52, 59 (D.C. Cir. 19).7 Butthere isalsoa tension between the
public's interest in an agency complying with its statutory mandate to releats®rce
documents anthe public’s interest in security, whichongressrecognizedvhen it

enactedaws that prohibian agencyrom freely disseminahg certain documents
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EPIC doemot dispute thaits FOIA Requestmost likelyencompasseslassified records
that contain national security informatipandthusthat Executive Order 13526 (Dec.
29, 2009)limits DOJ’s ability to release such documents IE. This Court is not
aware of any authority (an8PIC provides none) that would allow ¢tarte blancheo
order DOJ tgproducesuch sensitivelocumentsn responsdo a FOIA requesanyway,
without permittingDOJto take the time it needs conductan adequatelassification
review. And this is even setting aside the fact that, according to DOJ’s untedtes
declaration, the gathering, review, and disseminatiothefrequested records simply
cannot be done “immediately” as EPIC requéSts.

To repeatthis is not a case in which the plaintifas shown bad faith @ny lack
of diligence on the part ahe NSD in processing the FOIA Request, whichngw not
even fou monthsold. Rather,EPIC claims thatthe agency has acted wrongfully based
simply andsolelyonthe deadline set forth in the FOIA statwaed the fact thatnore
than 20 days have elapsed with@asgubstantiveeesponsédo its pending FOIA Request
EPIC pays no mind tathe NSD’s duty to conduct a careful balanceitd competing
obligations to release certairquestednformationunder FOIAand to protecfi.e.,
withhold) other informationunderExecutive Order 13526na federal statutes that
promote néional security. (See generallyBradley Decl.) Balancing thessignificant
concerns is clearlin the public’s interest, and EPIC has not given this Cauost

reason to disbelieve the agency’s contention that achieving the agisopalance here

% In one of the most telling moments of the preliminary motion tmegrthe Court asked EPIC what

the organization would have the Court do where, as here, the agagsythat iis working diligently

but that it simply cannot comply with grorder that it poduce the requested documents within 20 days.
Hr'g Tr. at 11:1622. The futility of the order that EPIC now seeksnd the judicial resources that

have been, and would be, needlessly expended to enforce anwitevhich DOJ cannot comphy¢
certainly cus against EPIC’s public interest argument.
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will take more time thamhe 20 daysthe FOIAprescribs. Cf. Ctr. For Nat’l Sec.
Studies v. DOJ331 F.3d 918, 92@&7 (D.C. Cir. 2003) (“It is equally weléstablished
that the judiciary owes some measure of deference to the executive in opsieating
national security, a uniquely executive purview.”).

The bottom line is this,given the competing public interests at stake in this
matter, and also EPIC’s failure to providmy evidence that DOJ iatentionally
dragging its feet until theurveillancestorm blows overthis Courtsees no need to
shortcircuit the NSD’s ongoing documermeview procespreliminarily and in the
manner that EPIG motionrequests See ACLU v. Dep’t of Defens&39 F. Supp. 2d
501, 504(D.D.C. 2004) (“It is the duty of the court to uphold FOIA by striking a proper
balance between plaintiffs’ right to receive information on governmetiticin a
timely manner and the government’s contention that national seaamgerns prevent
timely disclosure or identificatiobh)..

V. CONCLUSION

For the foregoing reasons, EPIC has failed to carry its burden esiterct to any
of the four preliminary injunction factors, and the Court concludes that itoméor a
preliminary injunction must b®ENIED. This case will proceed tthe merits, and the
Court will exercise itordinaryjurisdiction over the pending FOIA processhich
involves*“superviging] the agency’s ongoing progress” and “enBgrthat the agency
continues to exercise due diligence in processing the requ€REW, 711 F.3d at 189
see also idn. 7 (noting that “[t]he district court may of course consider FOIA cases in
the ordinary course” becausg]here is no statutory mandate for district courts to

prioritize FOIA cases ahead of other civil cases on teuakets”)
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A separate order, including deadlines for further proceedings, wibvoll

Dated: February 11, 2014 Kdonji Brown Jactson
7 b

KETANJI BROWN JACKSON
United States District Judge
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