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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ASSOCIATED DOG CLUBS OF NEW
YORK STATE, INC,, etal.,

Plaintiffs,
CaseNo. 1:13¢ev-01982 CRCO)
V.

THOMASJ. VILSACK, Secretary, United
States Department of Agriculture, et al.,

Defendang,
and

THE HUMANE SOCIETY OF THE
UNITED STATES,

Intervenor-Defendant.

MEMORANDUM OPINION

With few exceptions, there is nothing one can buytna@itionalstore that cannot be
bought onlineas well It should come as no surprise, then, thatnkermet unleashealgrowing
onlinemarket forpet sales Prompted byhis expansion of sight-unsesalesover the ihternef the
Departmat of Agriculture, through th&nimal and Plant Health Inspection Serv(tePHIS”),
issueda new rule that redefinédetail pet store~—a statutory category of pet sellers exempt from
regulationby the agency Wherea®APHIS previouslyexempted fronmegulationall outletsthat
soldcertain animalslirectlyto the publicjts revisedretail pet store definition exengatonly face
to-face sellers Many onlinesellersthusbecamesubject to regulation for the first tim&@henew
rule brought howlérom smallbreedersanxious over the potential costs of regulatory oversight.
collectionof those breeers—through some 42 separateg and catlubs—seek to bring APHIS to
heel, arguing that the agency exceededtésitoryauthority in issuing the newlas But the clubs

are barking up the wrong treehdir complaints arenorepolicy disagreements withPHIS'’s
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regulatory approach than they are valid legal objections to APHIS’s aytandthe process it
followed in adoptinghe rule Because APHI&cted within itsauthority in promulgang the rule
andotherwisecomplied with the requirements of the Administratived@dures Act, the Court will
grant summary judgmeifdr the agency.

l. Background

Congress passed the Animal Welfare Act (‘fAWA”), 7 U.S.C. § Zt3eg.in 1966 “to
insure that animals intended . . . for use as pets avelptbhumane care and treatmerd,’8
2131(1). The Actgives the Secretary of Agriculture authorityhich has been delegated to APHIS,
to promulgate regulations thaquire ‘animal dealersto be licensed, keep records, and maintain
humane facilities 1d. 88 2133, 2143The AWA exempts “retail pet stores” from the definition of
“animal dealers—making them fre fromall regulation by APHIS-butthe statute does natefine
that term.Id. 8§ 2132(f). Congress left that task to the Secretary. Accordingly, APHIS @sued
regulationin 1971 defining'retail pet store” to mean “any retail outlet where animals are sold only
as pets at retail.” 36 Fed. R&,917, 24,919 § 1.1(t) (Dec. 24, 1971). It |ateatedade minimis
exceptionfrom regulationfor any person who maintaitisree or fewer breéag females and who
sells only the offspring of those females for pets or exhibition. 54 Fed. Reg. 36,123, 36,148 §
2.1(a)(3)(iii) (Aug. 31, 1989). Although both APHIS and Congress considered setemashiae
definitions over the yearthese regulations remained relatively unchargest the nexseveral
decades.

In 2010, howeverthe Department of Agriculture Office of the Inspector General (“OIG”)

published an audit report critical of APHIS’s inspection program. @F3IS Animal Care

Program Inpections of Problematic Dealers, Audit Report 3304“OIG Report”) (May,

2010),Administrative Record (“AR"146-214. Among other issueleteport documented pack

of complaints byownersof sick or injured animals purchased from unregulated emsiatlers Id.



at 186. he reporbbserved, however, thdilarge breeders that sell AW-&overed aimals over

the Internet . . . [we]re exempt from [APHIS’s] inspection aneinging requirements” because
online selles fell within the definition of redil pet storesld. at 185. ltherefoe urgedAPHIS to
seeklegislationto cover thesenregulatecentities Id. at 186. APHIS responded favorably to the
recommendatiorgssuring the Ol@hat it was promoting a bill that “would place dogs sold directly
to the public via the Internet . . . within the jurisdiction of the AWAd” at 187.

Instead of continuing to pursilegislative change, however, APHIS determined that “the
AWA'’s definition o a regulated ‘dealer’ is sufficiently broad to allow us to clarHyithout
legislation—the regulatory definition of a ‘retail pet store’ so that Internet retail salegofated
animals are covered[.]” Letter from CindyShith, APHIS Administreor, to Congressman Bob
Goodlatte (Sep. 9, 2010), AR at 241. APHIS thus published a notice of proposed rulemaking to
limit the retail petstoreexemption to only those outlets wheeath buyer physically entditbe
store]in order to personally obserttee animals[.]” Proposed Rule, 77 Fed. Reg. 28,799 (May 16,
2012), AR 322-28.

APHIS also publised a Regulatory Impact Analydisat soughto estimatehe number of
breeders that would be covered by the new rulatamdsulting economic impact on ®

breeders APHIS, Regulatory Impact Analysis & Initial Regulatory Flexibility Analyéfsoril

2012) (“Impact Analysis”), AR 400-62ZThe analysis acknowledgddat “[t]here is a great deal of
uncertainty surrounding the number of facilities that wilbffected by this rule[.]”Id. at 402.
APHIS neverthelesdevelopedn estimate bfjrst identifying breeders listed invo online breeder
registries and assuming an additional unlisted breeder for every foutbistsers, which yielded
approximately8,400 to 15,000 dog breedexationally Id. at 402—-403. It then assumed that 75
percentof those breeders sell dogs as petgpdisenthave more thafour breeding females, and 75

percenimake sighunseen sales, thereby arriving at an estimated 2,599 to 4,641 onliselldog)



that would be covered by the regulations for the first titde.Using a similar methaalogy,
APHIS estimated 325 cat breeders and 75 rabbit brealsersvould be affected by the new rule
Id. at 414-16.

APHIS predicted that compliance costs for nevdgulated breeders would vary widely
depending on the size of their facilities and their existing level of compliaiticeh& regulations.
Because comments the proposed ruladicated that breedegenerallymaintain fadities above
the minimum humane treatment standardsA&A requires APHIS assumethe new rule would
result inonly modestdditionalcosts to build new structuresd. at 423. The impact analysis
indicatedthat dog breedensith noncomplianfacilities would be required to either purchase dog
houses that provide adequate shelter from the elements, fetdblbetween $80 and $120 for “an
igloo-style dog house,” or would need to construct additional commercial kennels, whech wer
estimated toast between $220 and $260 paimal 1d. at 428—29.APHIS estimated that
breeders who did not meet the regulatioréterinary carstandardsvould incur costs of between
$1,375 and $3,570 for site visits, care issues, and vaccinatohreg.425—-26. The impact analysis
estimated thateetingcleaning and sanitation requiremewtsuld require between one and two
hours of work per day, which would cost between $3,420 and $6,850 a year if a breeder chose to
hire outside laborld. at427. The analysigstimatedhatall newly regulated dog breeders would
be subject tdicensing, tagging, and recordkeepuusts of betweeapproximately $250 and
$1,055 depending on their sizBeeid. at419-21. By applyingthese figures to the estimated
numbers of newly regulated compliant and noncompliant breeders, APHIS estinedtedl cost
of compliance would range between $853,000 and $2.8 million anrfioalyl breeders Id. at 430.

After receiving over 75,000 comments, which both suggkanhd opposed the new rule,
APHIS promulgated the new definition of “retail patrel’ in Septembe?013. Final Rule,78 Fed.

Reg. 57,227 (Sep. 18, 201HAR 375-98. Along with the new definition, the rule chaatg®



expanded thde minimis exception from three to four breeding femal&k. The perthent sections
of the final rule provide:
Retail pet store means a place of business or residence at which the seltegrimiye
the animal available for sale are physically present so that every buyer may
personally observe the animal prior to purchasing and/or taking custody of that
animal after purchase].]
9C.F.R.81.1.
The following persons are exempt from the licensing requirements . . . . Any person
who maintains a total of four or fewer breeding female dogs, cats, and/or small
exotic or wild mammals . . . and who sells, at wholesale, only the offspring of these
[breeding females], which were born and raised on his or her premises, for pets or
exhibition, and is not otherwise required to obtain ense.
Id. 8 2.1(a)(3)(iii).
Plaintiffs, a collection of 42 dog and cat clubs and registrieenbroughtthis suit, alleging
that the agency’s rulemaking violated théministrative Procedure A¢tAPA”), 5 U.S.C. § 706.
Approximately three montHater, Congress passed the Agricultural Act of 2014, Pub. L. No. 113-
79, which amendetthe AWA to, among other things, exempt from licensing “a dealer or exhibitor
under this Act if the size of the business is determined by the secretargaaimemis.” Id. §
12308(italics added) TheConference Report for the bill explaitieat theamendment was meant
to codify APHIS’s priorde minimis exception, so that APHIS couldcus “its limited budgeand
inspection and enforcement staff on entities thaé plos greatest risks to animal welfare and public
safety! 160 Cong. Rec. H1269-01. The Conference Report also recommibiadla®HIS engage
in rulemaking to further define thde minimis exception giverfconfusion among the regulated
industry over the term “breeding female.ld. TheAgricultural Act did not afect APHIS’s new

definition ofretail pet store After the clubs brought suit, the Humane Society of the United States

filed a motionto intervene to defend the rule, which the Court granteemNDp. and Order (May

1 with no offense to our feline friends, the Court will refer to the Plaintiffs as ¢ddxp” or
simply “clubs.”



16, 2014). Thelogclubs, the Secretary, and the Humane Society have nowramsd for
summary judgment.

. Standard of Review

Summaryjudgmentin anAPA case supported by an administrative regmderallydoes

not applythestandard set forth iRederalRule of Civil Procedure 56)aSee e.qg, AFL-CIO v.

Chag 496 F. Supp. 2d 76, 81 (D.D.C. 2007); Sierra Club v. Mainella, 459 F. Supp. 2d 76, 89—90

(D.D.C. 2006). Insteadthe district cours role “is to determine whethesr not as a matter of law
the evidence in the administrative record permitted the agency to make thendédld”’

Stuttering Foundof Am. v. Springer, 498 F. Supp. 2d 203, 207 (D.D.C. 2007) (qu@uuidental

Eng’g Co. v. INS, 753 F.2d 766, 769—@2h Cir.1985)). “Summary judgment thus serves as a

mechanism for deciding, as a matter of law, whether the agency action is suppahted b
administrative record and is otherwise consistent with the APA standard@#fevd. (citing

Richards v. INS, 554 F.2d 1173, 11&%.28 (D.C.Cir. 1977)).

1.  Analysis

Thedog clubshave two main bones of contentiath the new rule. First, they argue that
APHIS exceeded its regulatory authorityder the AWAby changinghe agency’song-
establishedlefinition of “retail pet storg which they view as inconsistent with the new definition.
Second, the clubs contetitht the agency’s rulemaking process was arbitrary and capricious
becaus@PHIS underestimated the number of breeders that would beeadfbyg the new rule
minimizedthe fiscal impact of the rulen those breederandarbitrarily coveredsmaller breeders
despite the fact thaihe OIG only identified problemsvith large Internet sellers

A. Authority Under the AWA

Chevron, U.S.A. viNatural Resources Defense CoundB7 U.S. 837 (1984), establishes a

two-part inquiry to determine whether an agency charged with implementiatuteshas arrived at



a permissible interpretation of the law. First iwdirectly addresses the precise question at
issue, Congress’s directive is, of course, controlliilng at 842—-43. Second, if the statute is silent
or ambiguous regarding timeatter at hand” the question for the court is whether the agency’
interpretation is based on a permissit@struction of the statute in light of its language, structure,

and purpose.”_Nat’'l Treasury Emps. Union v. Fed. Labor Relations Auth., 754 F.3d 1031, 1042

(D.C. Cir. 2014) (quotingchaqg 409 F.3cat 384). The court must defer &0y reasonablagency
interpretationLoving v. IRS, 742 F.3d 1013, 1016 (D@ir. 2014) the interpretatiomeed not be

the one “deemenhost reasonable by the courts[Entergy Corp. v. Riverkeeper, Inc., 556 U.S.

208, 218 (2009femphasis in original)

As the Secretarymal the clubs both agree, the D.C. Circuit_in Doris Day Animal League v.

Veneman 315 F.3d 297 (D.C. Cir. 2003), fouttte meaning ofretail pet storéin the AWA to be
ambiguous.ld. at 300 (“there is enough play in the language of the Act to precludenusaying
that Congress has spoken to the issue with clarifijhus, the only question before the Court is
whether under_ Chevrosteptwo, the agency’s new rule is a reasonatmastruction of the term.

The Court concludes that it is.

The new ruldimits theretail pet stor@xemption to outlets where the seller, buyer, and
animal arghysicaly present aeach salgwhile the old rule considereshy retail outlet, including
mail-order or onlinesellers to beexempt from AWAregulation APHIS justified the limitationby
explaining that fac¢o-face buyersre able tonspectthe selleis premises and the aninsal Final
Rule, 78 Fed. Reg. at 57,227, AR 375. Online buyers, by corgessstrallycannotdetermine the
animal’s condition before reaeng the pet and may never see the seller’s facilititaticularly in
light of the recent growth in online saléise Secretarpositedthatthis lack of oversighby online

buyersjustified bringing sightunseen sales within the scope of APHIS regulation.



The Secretary’s justification for the rukereasonablen its face Thedog clubs
nevertheless maintathat APHISexceeded its authority because iesv definition of retail pet
storeis inconsistent with the agencypsior definition, which haéllowed unregulatedightunseen
sales for 47 yearand which APHISlefendedagainst an APA challenges recently as 200%5ee
Doris Day 315 F.3d at 297But that dog won’t hunt. A agency may change, or even reverse,
longstanding positionahile enjoyingChevrondeferenceso long as it provides a reasoned

explanatiorfor doing so E.g., Verizon v. FCC, 740 F.3d 623, 636 (D.C. Cir. 2014PHIS has

provided such an explanatibere The clubs overstate the regulatory chaimgany eventThe
prior rule did noexpressly exempt sightinseen salest merely failed to address thenThus,
APHIS’s newapproachs more accuratelgescribed aslosing a loophole thameversinga settled
position. As APHIS explainedit updated thelefinition toaddress the “dramatic rise in sight
unseen sales” brought on by the Interrféhal Rule,78 Fed. Reg. 57,227, AR 375. Closag
loophole because it has growno a significantegulatorygapis a sufficiently reasoned

explanation for adopting a&w agency positionSeeCtr. for Sci. in the Pub. Interest v. U.S. Dep’t

of Treasury 797 F.2d 995, 998-99 (D.C. Cir. 1986)

Despite theclubs’ assertions to the contraret Secretary’s current positionnet
inconsistentvith the government’s litigatioposition inDoris Day where grevious Secretary
defended therior retail pet storelefinition. 315 F.3d at 297. Tigovernmeris position inDoris
Daywasthat the definition of retail pet stoveas not clearly establishedndAPHIS’s
interpretation of the teriwas reasonabiia light of that ambiguity Seeid. at 300. The government
still maintains that the term is open for interpretatibeimply argueghat both the prior and
current definitions are reasonabligloreover, the primary defense of the regulation advanceleby t
Secretaryn Doris Daywas that" retail dealers . . . are already subject to a degree afegglfation

and oversight by persons who purchase animals from the retailers’ Hordesit 301 (quoting 64



Fed.Reg. 38,546 (July 19, 1999)). As discussed above, that justification does not apply to online
sales SeeOIG Reprt, AR 185 (“for Internet breeders, there is no degree of self-regulation and
oversight because consumers do not have access to thigie$dc Accordingly, the prior
Secretary’s position iDoris Daydoes not underc#®PHIS’s authority to promulgate the rule at
issue here.

Thedog clubsalsocontendthat APHIS’srevision of theetail pet storelefinition through
rulemaking is incosistent with its prior commitent to address its concerns about online sellers via
legislation Pls.” Mem. in Supp. of Mot. Summ.(3PIs.” Mem.”) at 20. Theyely onAmerican

Mining Congress v. United States Army Corps of Engineers, 951 F. Supp. 267 (D.D.C. 1997),

where theistrict courtrejected the agency’s revised definition of “discharge” uttieiClean

Water Act Id. at 272—77. In a footnote, the court observed in passing that the agency had intended
to clarify the term through legislatidmefore issuing the challenged regulatideh. at 276 n.20.But

the court did not rely on this faiet holdingthatthe text and legislative history of the Clean Water

Act did not support the agency’s interpretatidd. at 272—77.American Mining Congress

therefore does not help the clubs, and they have not offered any other authority foptdsgtipn
that an agency’stated intentiomo pursue legislative change forever bars it from seeking the same

result through regulationCf. Devon Energy Corp. v. Kempthorne, 551 F.3d 1030, 1039 (D.C. Cir.

2008) (interim or non-final agency interpretations are not binding on an gdeitit\g Bennett v.
Spear520 U.S. 154, 177-78 (1997)).

Theclubsalsoarguethat APHIS exceeded its authority beca@engress acquiescatthe
prior definition of “retail pet storeby reenactinghe AWA several times without modifying the
definition. When Congress reenacts a statutedmes not modify an Agencyisterpretation of a
regulatory provisionticanbe evidence that Congress has endorsed the interpretatmDoris

Day, 315 F.3d 297 at 300 (citing among others Commodity Futures Trading Comm’n v. Schor, 478




U.S. 833, 846 (1986)); Am. Mining Cong., 951 F. Supp. at ZHIS emphasizetiowever that

Congress reenacted the AVRer the rule change as well. Agricultural Auft2014 Pub. L. No.
113-79 § 12308Indeed, although the Court is somewhat leery of congressional acquiescence
arguments generally, the subsequent passage of timilgral Act of 2014 creates a particularly
sturdy footing for the argument that Congress acquiesced tathaefinition. That is so because
the Agricultural Act codified one aspect of the AWA exemptidhe historicde minimis
exceptior—but did not aflect the braneéhew “retail pet store” definitionSeeid. Similarly, the
Conference Report on the bill urges APHIS to clarify the meaning ofdrgéemale” but does
not mention the new definitionf “retail pet storé Seel60 Cong. Rec. H1269-01. Both the Act
and its legislative history thus suggest that members of Congress spedaificaligiered the retalil
pet store exemption immediately after APHIS chahte definition but left the change untouched.
Short of explicit endorsement, it is difficult to imagine a better example of cssignal
acquiescence to a regulatory change.

B. Arbitrary and Capricious Review

The APA forbids final agency action that is arbitrary or capricious. 5 U.S.C. 8 786(2)(
This mears, among other things, that the agg must “examine the relevant data and articulate a
satisfactory explanan for its action including a ‘rational connection between the facts found and

the choice mad®€. Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463

U.S. 29, 43 (1983) (quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)).

An agency’s findings of fact muatsobe supported by substantial evidence. 16 U.S.C. §825I
“Substantial evidence is such relevant evidence as a reasonable mind might accepiés tadeq
support a conclusiomnd requires more than a scintitlat less than a preponderamndéevidence’

SC. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 54 (D.C. Cir. 2014) (quotations omitted). “When

applied to rulemaking proceedings, the substantial evidencestedgntical to the familiar arbitrary

10



and capious standard,” whiclréquires thg¢agency]to specify the evidence on which it relied

and to explain how that evidence supports the conclusion it reachdd(guoting Wis. Gas Co. v.

FERC 770 F.2d 1144, 1156 (D.Cir. 1985).
An agency can change its prior position to address a loophole, even a longstanding one, and
can decide that a growing problem warrantseoversight thanwas previously necessar$ee,

e.q, Ctr. for Sci. in the Pub. Interest v. U.S. Dep't of Treasury, 797 F.2d 995, 998-99 (D.C. Cir.

1986) (“it is not improper for an agency to engage in new rulemakisigpersede defective
rulemaking” so long as it provides a reasoned analysis of its decision (quotaticadPmis

explained previouslyAPHIS determined that the new rule was necessary betae$eirgeoning
online pet marketparked a large increaseunregulated, sight-unseen sal€&snal Rule,79 Fed.

Reg. 57,228, AR 376While sightunseen sales have existed since AWA's inception, the clubs do
not dispute the growth of the onlipet market They nonetheless argue that the agency’s response
was disproportionate to the problems it identified.

i) Inclusion of snall breeders

Theclubsfirst argue that APHIS did naidequately explain why it was extending the new
rule beyond very large breedéndight of the fact thathe OIGReport criticizing the online sade
loophole focused on “large” Internet breede®G ReportAR 185-87. Yet, APHIS also received
reports of animal abuse by online retailers independent of the OIG repoposPd Rule, 77 Fed.
Reg. 28,801, AR 322Moreover, evenssuming the OIG Report was the genesis of the new
rulemaking theclubs’ argument cuts the issue too finely. Although the regidimnesrefers to
“larg€ breedersit alsoraises concerns about unregulateteinet breeders generallid. In fact,
after conductin@n informal search to estimate what percentage of online bresutedsd not
meet the de minimis exception were unregulated, id. at 186e OlGrecommendedimply to

“exclude Internet breeders from the definition of ‘retail petefjr 1d. at 187.

11



The APA does ngiin any eventrequireagencies to tailor their re@tlonsas narrowly as
possible to thepecific concerns that generated theAPHIS's reasoning for the rule changéehat
the public cannot inspect or monitamline retailersphysicalfacilities—appliesto smaller online
sellers as welhs large oneseardless of whether the agency had only received reports of
mistreatment by large online selleiSeeid. Surviving arbitrary and capricious review requires

only a reasoned explanation based on the facts found by the agend¥erizon v. FCC, 740 F.3d

623, 636 (D.C. Cir. 2014), which mweciselywhat APHIS provided Furthermorethe gap between
whatthe OIG Reporttermed-‘large” selles andwhatthe clulsterm“small” sellersappears to be
fairly narrow. A thehearing on these motionthe partiesacknowledged thdive breeding
females—the fewest number that would exceed dbeninimis exceptior—would ordinarily be
capable of producing 50 or mareimalsa year seeComments, AR 131,552, which is not tao
off from the 83 dogs owned by some of tlkerge’ animal breedersientioned irthe OIG Report.
SeePls.” Opp’n at 7.

i) Cost estimates

The clubsalsoasserthat APHIS understimatedhe number of breeders that would be
affected by the rule and the costs associatddcompliance As explained abové&\PHIS
identified breeders itwo online registriesmade certain assumptiorsd estimatethatroughly
3,000 to 5,000 additional breeders would be covered by the rtier kDowledgeablesources
such aghe American Kennel Club, provided commesgtimaing a much higher numbefhe

clubs rely on these later estimates to suggest that the Secretary’s estimatesassnablé. As

2 The clubs also emphasize the D.C. Circuit's offhand comméiiis Day that“[hJundreds of
thousands of dog breeders throughout the United States raise and sell puppies rfioomiei’

315 F.3d at 297. The court did not support this statementwditiation or analysis, it was
immaterial to the opinion’s reasoning and outcome, and the court did not suggest how many of
those household breeders would fall belowddeninimis threshold. Accordingly, the commast
neither binding on nor persuasive to this Court.

12



the Secretary points out, however, the clubs offer no better methodotaigtermininghow many
online dog and cat breeders exisheysimply draw fromother online breeding registries and, by
adding together multiple available lists, arratea much largenumber. Not only does this
approactfail to undercuthe reasonaeness of APHIS’s estimates, thkibs’ methodology does
notappeato correct for breeders who are listed in multiple registhiesly resulting in counting
the same breeders multiple times

Beyond the number of affected breeders, the clubs dispute APHIS’s assumptions of the
coststhat breeders will incur to construct new faciliti&®ut the breedat bark seems bigger than
the regulator’s bite.The impact of facilities costs on the overall industry of hobby breeders appears
to be modestAPHIS estimated that only one percent of newly-regulated breeders would be
required to construct new primary enclosures, Impact Analysis, AR 432, and thastlodé
building new kennels would range from $220 to $2,600 for each affected breeder, id. atd29. Th
clubs do not pos#ny greater percentag@hey pointinsteado comment$y four individuals who
assertedhatbuilding new facilities ta&womply with regulationsvould costbetween $20@0 and
$40,000. PlIs.” Mem. at 14 (citing AR at 1840, 2760, 7242, and Bif)neither he clubs nothe
underlying commentexplainwhy complying withthe regulations would cost tens of thousands of
dollars. Theseunsubstantiatedomments do not discredit the agency’s estimaBesHelicopter

Ass’n Int'l v. FAA, 722 F.3d 430, 439 (D.C. Cir. 2013) (“An unsubstantiated estiate

insufficient to call the agencyfgure into question.”).

Even if a handful of breeders not considereAPHIS’s Impact Analysisvould have to
construct new buildings to continue breeding as many dogs as they currentigtdeguld not
make the rule arbitrary and capriciolsPHIS’s substantiveegulations require housing facilities
thatsecure angrotect animals from injury;rpvide adequate heating, cooling, ventilation, and

lighting; and allowaccess to potable water, washrooms, and drawfagecrement 9 C.F.R § 3.1.

13



The clubs assert that some members will now be required to buy or construct new uilthng
plumbing,electrical, and heating systeni3ls.” Mem.at 26-27. But the regulations permit outdoor
housing facilities wittone of thee features unless the breed cannot tolerate the prevalent
temperatures in the area. 9 C.F.R. 8 3.4(a)(1)(i)-(iii). Thus, iflthes @re corredhatsome of
theirmembers would have to builtewhousing to avoid keeping dogs in inappropriate conditions,
it would onlysubstantiate APHIS’s underlying justification for the rg@meunregulated online
retailers may béreating their animal;ahumanely

The clubs also complaihat their members will have to pay to comply with licensing and
reporting requirementsPIs.” Opp’n at 10. But the clubs do not pointatay errors irAPHIS's cost
assumptions for complying with t#&/NVA licensing and reporting requiremen&PHIS estimagd
licensing and reporting costs to Ibetweer$250 and $1,055, depending on #iieeof the breeder
Impact AnalysisAR 419-21 These estimas, based on APHIS’s knowledge of the costs of
regulation on industry members in the pappear welreasoned

i) De minimis exception

Theclubsalsoasserthat APHIS failed to adequately explain wihgefinedthede minimis
exceptionbased on the number bfeeding femaleen site, as opposed to the numbeamimals a
breeder sells in gear. The clubs suggest that 50 or fewer pets peldyeawould have been a
better indication of a “small” breedeBut APHIS explainedhat it cannot require exempt sellers to
keep records of their sales and titugould have difficulty determining who actually sold fifty or
fewer animals. Final Rule, 78 Fed. Reg. at 57,241, AR 389. Dusmglkevisit, on the other
hand, an inspector can count how mamgeding females a seller has. Impact Analysis, AR 461.

This is an adequately reasoned justification forddneinimis exception.

14



C. Requlatory Flexibility Act

Finally, theclubsargue that APHIS’s analysis tife adverse impact of the rule change
violates the Regulatory Flexibility Act, 5 U.S.C. 8 6@l,seq Theycontendthat APHIS violated
section 604f that Act which requires an agency promulgating a final rule to prepare a regulatory
flexibility analyds stating the significant issues raised by public comments, an estimate of the
number of small entities the rule will affect, and a description of the stepgéney has taken to
minimize the economic effect dhoseentities. Id. 88604(a)(2), (4), (i The Regulatory
Flexibility Act’s “requirements are ‘[p]urely proceduraéhd only require the agency to describe

the required topicsNat’l Tel. Coop. Ass'n v. FCC, 563 F.3d 536, 540 (D.C. Cir. 2009) (quoting

U.S. Cellular Corp. v. FCC, 254 F.3d 78, 88 (D.C. Cir. 2001)). The clubs do not stinggest

APHIS failed to address threquired topics, butatherdispute the merits dhe agency’s analysis.
SeePls.” Mem. at 27.The Regulatory Flexibility Actloes not provide another foruor the clubs
to chew over theisubstantive arguments. The ABAverns the merits of the mattand, 3
established abov&PHIS’s reasonableonstruction of “retail pet stor&eeps itout of theAPA
doghouse.

V. Conclusion

Forreasons stated abovbe Court will grat the Defendantsind InterveneDefendant’s
motiors for summary judgment and deny the Plaintiffs’ motion. The Court will issuedan or

consistent with this opinion.

%E}Zr//&ﬂ— L. %/%_.

CHRISTOPHER R. COOPER
United States District Judge

Date: November 7, 2014

15



	FOR THE DISTRICT OF COLUMBIA

