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Vjku ecug ku dghqtg vjg Eqwtv qp tgocpf htqo vjg W0U0 Eqwtv qh Crrgcnu hqt vjg F0E0

Ektewkv0 Kp ceeqtfcpeg ykvj vjg EktewkvÓu qrkpkqp qh Oc{ 52. 4239. vjg Eqwtv owuv pqy fgvgtokpg

vjg crrtqrtkcvg coqwpv qh cvvqtpg{Óu hggu vq dg cyctfgf vq rnckpvkhh kp vjku ecug0

DCEMITQWPF

Qp Fgegodgt 39. 4235. rnckpvkhh Fgogvtc Dc{nqt dtqwijv vjku ecug cickpuv fghgpfcpv

Okvejgnn Twdgpuvgkp ( Cuuqekcvgu. R0E0. cnngikpi vjcv fghgpfcpv xkqncvgf xctkqwu rtqxkukqpu qh vjg

Hckt Fgdv Eqnngevkqp Rtcevkegu Cev *ÐHFERCÑ+. 37 W0U0E0 ¸ 38;4 et seq.. vjg F0E0 Fgdv Eqnngevkqp

Ncy. F0E0 Eqfg ¸ 4:/5:36 et seq0. cpf vjg F0E0 Eqpuwogt Rtqvgevkqp cpf Rtqegfwtgu Cev. F0E0

Eqfg ¸ 4:/5;23 et seq. Eqorn0 ]Fmv0 % 3_ ̨̨ 4:Î6:0 Qp Hgdtwct{ 9. 4236. yjkng fghgpfcpvÓu

oqvkqp vq fkuokuu ycu rgpfkpi. rnckpvkhh ceegrvgf fghgpfcpvÓu Twng 8: qhhgt qh lwfiogpv qp vjg

hgfgtcn encko Ðkp vjg coqwpv qh &3.223022. rnwu equvu cpf gzrgpugu vqigvjgt ykvj tgcuqpcdng

cvvqtpg{ hggu hqt cnn enckou wpfgt vjg Hckt Fgdv Eqnngevkqp Rtcevkegu Cev0Ñ Rn0Óu Pqvkeg qh

Ceegrvcpeg qh Fgh0Óu Twng 8: Qhhgt qh L0 ]Fmv0 % 33_= see also L0 qp Qhhgt (Ceegrvcpeg ]Fmv0 % 36_0
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Kp tgurqpug vq fghgpfcpvÓu Twng 34*d+*8+ oqvkqp vq fkuokuu hqt hcknwtg vq uvcvg c encko. c

pwodgt qh vjg F0E0 enckou ygtg fkuokuugf0 See Baylor v. Mitchell Rubenstein & Assocs., P.C.. 77

H0 Uwrr0 5f 65. 77 *F0F0E0 4236+0 RnckpvkhhÓu enckou wpfgt ugevkqpu 4:/5:36*h+*7+ cpf 4:/

5:36*i+*7+ qh vjg F0E0 Fgdv Eqnngevkqp Ncy uwtxkxgf. vjqwij. cpf vjg rctvkgu gpicigf kp

fkueqxgt{0

Kp Cwiwuv 4237. fghgpfcpv oqxgf hqt uwooct{ lwfiogpv qp vjqug vyq enckou. cpf rnckpvkhh

etquu/oqxgf hqt rctvkcn uwooct{ lwfiogpv0 Fgh0Óu Oqv0 hqt Uwoo0 L0 ]Fmv0 % :6_= Rn0Óu Rctvkcn

Oqv0 hqt Uwoo0 L0 ]Fmv0 % ;3_0 Vjg Eqwtv itcpvgf uwooct{ lwfiogpv kp hcxqt qh fghgpfcpv chvgt

hkpfkpi vjcv vjgtg ycu pq igpwkpg fkurwvg qh ocvgtkcn hcev cu vq yjgvjgt fghgpfcpv cevgf yknnhwnn{

kp eqppgevkqp ykvj cp{ kpceewtcvg eqoowpkecvkqpu eqxgtgf d{ vjg Fgdv Eqnngevkqp Ncy0 Baylor

v. Mitchell Rubenstein & Assocs., P.C.. 396 H0 Uwrr0 5f 368. 36; *F0F0E0 4238+0 Vjku lwfiogpv

ycu wrjgnf qp crrgcn0 See Baylor v. Mitchell Rubenstein & Assocs., P.C.. :79 H05f ;5;. ;73 *F0E0

Ekt0 4239+0

Kp qvjgt yqtfu. rnckpvkhh jcu uweeggfgf qp qpg encko kp jgt vjtgg/eqwpv eqornckpv0 Qp

Octej 34. 4236. chvgt vjg tguqnwvkqp qh vjg hgfgtcn encko. rnckpvkhh hkngf c oqvkqp hqt cvvqtpg{Óu hggu

wpfgt vjg hgg/ujkhvkpi rtqxkukqp qh vjg HFERC hqt jgt eqwpugnÓu yqtm qp vjcv encko0 Rn0Óu Oqv0

hqt Cyctf qh CvvÓ{Óu Hggu ( Equvu ]Fmv0 % 37_ *ÐRn0Óu 3uv Hgg Oqv0Ñ+= Rn0Óu Ogo0 kp Uwrr0 qh Oqv0

hqt Cyctf qh CvvÓ{Óu Hggu ( Equvu ]Fmv0 % 37/3_ *ÐRn0Óu 3uv Hgg Ogo0Ñ+0 Vjg oqvkqp qtkikpcnn{

uqwijv &377.922022 kp cvvqtpg{Óu hggu cpf &6640;7 kp equvu hqt 568 jqwtu qh yqtm0 Rn0Óu 3uv Hgg

Oqv0 cv 40 Rnckpvkhh cogpfgf jgt tgswguv hqt hggu ownvkrng vkogu vjgtgchvgt. cttkxkpi wnvkocvgn{ cv c

tgswguv hqt &442.934022 kp cvvqtpg{Óu hggu cpf &6640;7 kp equvu0

Vjg Eqwtv tghgttgf vjg ocvvgt vq c Ocikuvtcvg Lwfig hqt rtgrctcvkqp qh c Tgrqtv cpf

Tgeqoogpfcvkqp wpfgt Nqecn Ekxkn Twng 94040 Qtfgt Tghgttkpi Oqv0 hqt CvvÓ{Óu Hggu ]Fmv0 % 3:_=
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seeNExT 9404 *ÐCv vjg tgswguv qh vjg fkuvtkev lwfig vq yjqo vjg ecug ku cuukipgf. c ocikuvtcvg

lwfig oc{ jgct cpf fgvgtokpg cp{ rtgvtkcn oqvkqp qt ocvvgt 0 0 0 0Ñ+= Hgf0 T0 Ekx0 R0 94*c+

*rgtokvvkpi tghgttcn qh pqpfkurqukvkxg ocvvgtu vq c ocikuvtcvg lwfig cpf rtqxkfkpi hqt oqfkhkecvkqp

yjgtg tgrqtv ku Ðengctn{ gttqpgqwu qt ku eqpvtct{ vq ncyÑ+0 Chvgt tgxkgykpi vjg ocvvgt. vjg

Ocikuvtcvg Lwfig tgeqoogpfgf vjcv vjg cyctf dg tgfwegf vq c vqvcn qh &63.;:;0:2 dgecwug vjg

tgswguvgf hggu ygtg ukipkhkecpvn{ jkijgt vjcp tgcuqpcdng0 Baylor v. Mitchell Rubenstein & Assocs., 

P.C.. Pq0 35/23;;7. 4236 YN 92364:2. cv ,8 *F0F0E0 Qev0 46. 4236+0 Vjg Ocikuvtcvg Lwfig cnuq

tgeqoogpfgf cyctfkpi rnckpvkhh cnn tgswguvgf equvu cpf rquvlwfiogpv kpvgtguv0 Id.

Dqvj rctvkgu qdlgevgf vq vjg Ocikuvtcvg LwfigÓu Tgrqtv cpf Tgeqoogpfcvkqp0 Fgh0Óu Qdlu0

vq T0 ( T0 ]Fmv0 % 68_ *ÐFgh0Óu Qdlu0Ñ+= Rn0Óu Qdlu0 vq T0 ( T0 ]Fmv0 % 69_ *ÐRn0Óu Qdlu0Ñ+0 Vjg

Eqwtv. crrn{kpi vjg Ðengctn{ gttqpgqwu uvcpfctfÑ ugv qwv kp Nqecn Twng 9404. qdugtxgf vjcv vjg

cyctf ycu Ðswkvg igpgtqwu.Ñ dwv kv wrjgnf vjg cyctf wpfgt vjcv uvcpfctf0 Baylor v. Mitchell 

Rubenstein & Assocs., P.C.. 99 H0 Uwrr0 5f 335. 343 *F0F0E0 4237+= see also NExT 9404*e+ *Ð]C_

fkuvtkev lwfig oc{ oqfkh{ qt ugv cukfg cp{ rqtvkqp qh c ocikuvtcvg lwfigÓu qtfgt 0 0 0 hqwpf vq dg

engctn{ gttqpgqwu qt eqpvtct{ vq ncy0Ñ+0 Dqvj ukfgu crrgcngf vjg EqwtvÓu fgekukqp Î rnckpvkhhÓu

eqwpugn enckogf vjg cyctf ycu vqq nqy. cpf fghgpfcpv enckogf kv ycu vqq jkij0

Qp crrgcn. vjg F0E0 Ektewkv fgvgtokpgf vjcv ukpeg Hgfgtcn Twng qh Ekxkn Rtqegfwtg

76*f+*4+*F+ rtqxkfgu vjcv c Eqwtv Ðoc{ tghgt c oqvkqp hqt cvvqtpg{Óu hggu vq c ocikuvtcvg lwfig

wpfgt Twng 94*d+ cu kh kv ygtg c fkurqukvkxg rtgvtkcn ocvvgt.Ñ c twnkpi qp c oqvkqp hqt cvvqtpg{Óu hggu

owuv dg gxcnwcvgf wpfgt Twng 94*d+Óu uvcpfctf. Ðyjkej tgswktgu vjcv c fkuvtkev lwfig Òfgvgtokpg fg

pqxq cp{ rctv qh vjg ocikuvtcvg lwfigÓu fkurqukvkqp vjcv jcu dggp rtqrgtn{ qdlgevgf vq0ÓÑ Baylor.

:79 H05f cv ;67. swqvkpi Hgf0 T0 Ekx0 R0 94*d+*5+0 Vjg ocvvgt ycu vjgp tgocpfgf vq vjku Eqwtv vq

wpfgtvcmg c de novotgxkgy qh vjg tgswguv hqt cvvqtpg{Óu hggu0
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Wrqp c vjqtqwij tgeqpukfgtcvkqp qh vjg qtkikpcn oqvkqp hqt cvvqtpg{Óu hggu cpf uwrrqtvkpi

ocvgtkcnu. vjg cogpfogpvu vq vjg qtkikpcn oqvkqp. cnn qh vjg qrrqukvkqpu cpf tgrnkgu qp vjg fqemgv.

vjg ocvgtkcnu uwdokvvgf vq vjg Eqwtv d{ dqvj rctvkgu ejcnngpikpi vjg Ocikuvtcvg LwfigÓu fgekukqp.

cpf vjg gpvktg tgeqtf kp vjku ecug. vjg Eqwtv jcu fgvgtokpgf kp cp gzgtekug qh kvu fkuetgvkqp vjcv

fghgpfcpv owuv rc{ cvvqtpg{Óu hggu kp vjg coqwpv qh &39.222022. rnwu rquvlwfiogpv kpvgtguv. cpf

pq oqtg0

UVCPFCTF QH TGXKGY

Vjg Hckt Fgdv Eqnngevkqp Rtcevkegu Cev rtqxkfgu. kp rgtvkpgpv rctv. vjcv Ðkp vjg ecug qh cp{

uweeguuhwn cevkqp ]d{ c rgtuqp_ vq gphqteg ]c fgdv eqnngevqtÓu nkcdknkv{ wpfgt vjg Cev_.Ñ vjg fgdv

eqnngevqt Ðku nkcdng vq uwej rgtuqp 0 0 0 ]hqt_ vjg equvu qh vjg cevkqp. vqigvjgt ykvj c tgcuqpcdng

cvvqtpg{Óu hgg cu fgvgtokpgf d{ vjg eqwtv0Ñ 37 W0U0E0 ¸ 38;4m*c+0 Qtfkpctkn{. eqwtvu wvknk¦g vjg

ÐnqfguvctÑ ogvjqf hqt ecnewncvkpi cp kpkvkcn guvkocvg qh hggu. yjkej tgswktgu ownvkrn{kpi Ðvjg

pwodgt qh jqwtu tgcuqpcdn{ gzrgpfgf qp vjg nkvkicvkqp ]_ d{ c tgcuqpcdng jqwtn{ tcvg0Ñ Hensley v. 

Eckerhart. 683 W0U0 646. 656 *3;:5+03

Vjg rctv{ uggmkpi hggu jcu vjg dwtfgp qh guvcdnkujkpi vjg tgcuqpcdngpguu qh cp{ hgg tgswguv0

Covington v. Dist. of Columbia. 79 H05f 3323. 3329 *F0E0 Ekt0 3;;7+0 Vjg rctv{ owuv guvcdnkuj c

tgcuqpcdng jqwtn{ tcvg d{ rtqxkfkpi kphqtocvkqp tgictfkpi vjg cvvqtpg{Óu dknnkpi rtcevkegu. vjg

cvvqtpg{Óu umknn. gzrgtkgpeg. cpf tgrwvcvkqp. cu ygnn cu vjg rtgxcknkpi octmgv tcvgu kp vjg tgngxcpv

eqoowpkv{0 Id. Cpf vjg rctv{ owuv fgoqpuvtcvg vjcv vjg jqwtu gzrgpfgf qp vjg nkvkicvkqp ygtg

3 Yjkng Hensleykpxqnxgf c fkhhgtgpv hgg/ujkhvkpi uvcvwvg. 64 W0U0E0 ¸ 3;::. vjku Ektewkv
crrnkgu vjcv ecugÓu twng vq Ðcnn hgfgtcn uvcvwvgu nkokvkpi hgg cyctfu vq Òrtgxcknkpi rctv]kgu_0ÓÑ George
Hyman Constr. Co. v. Brooks. ;85 H04f 3754. 3757 *F0E0 Ekt0 3;;4+. swqvkpi Hensley. 683 W0U0
cv 655 p090
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tgcuqpcdng d{ ujqykpi vjcv vjg vkog ycu rtqfwevkxg cpf pqv fwrnkecvkxg0 See Envtl. Def. Fund, 

Inc. v. Reilly. 3 H05f 3476. 347: *F0E0 Ekt0 3;;5+0

Kp ocmkpi vjg kpkvkcn hgg ecnewncvkqp. vjg eqwtv Ðujqwnf gzenwfg 0 0 0 jqwtu vjcv ygtg pqv

Òtgcuqpcdn{ gzrgpfgf.ÓÑ uwej cu hqt yqtm vjcv ku Ðgzeguukxg. tgfwpfcpv. qt qvjgtykug wppgeguuct{0Ñ

Hensley. 683 W0U0 cv 6560 Hwtvjgt. vjg eqwtv oc{ eqpukfgt c xctkgv{ qh hcevqtu vq fgvgtokpg kh vjg

qxgtcnn hgg cyctf ujqwnf dg cflwuvgf Ðwryctf qt fqypyctf. kpenwfkpi vjg korqtvcpv hcevqt qh vjg

Òtguwnvu qdvckpgf0ÓÑ Id.4 ÐVjgtg ku pq rtgekug twng qt hqtownc hqt ocmkpi vjgug fgvgtokpcvkqpu0

Vjg fkuvtkev eqwtv oc{ cvvgorv vq kfgpvkh{ urgekhke jqwtu vjcv ujqwnf dg gnkokpcvgf. qt kv oc{ ukorn{

tgfweg cp cyctf vq ceeqwpv hqt vjg nkokvgf uweeguu0 Vjg eqwtv pgeguuctkn{ jcu fkuetgvkqp kp ocmkpi

vjku gswkvcdng lwfiogpv0Ñ Id. cv 658Î590

CPCN[UKU

Hqt {gctu. cu vjku Eqwtv jcu pqvgf rtgxkqwun{. cvvqtpg{Óu hggu jcxg dggp vjg vckn yciikpi

vjg fqi kp vjku ecug0 Eqwpugn hkngf c eqornckpv cpf ugewtgf hqt jgt enkgpv vjg &3223022 uvcvwvqt{

fcocigu qp rnckpvkhhÓu hgfgtcn encko. dwv ujg ycu eqorngvgn{ wpuweeguuhwn ykvj tgurgev vq cnn qh

vjg qvjgt enckou0 Vjg oclqtkv{ qh rnckpvkhhÓu uvcvg ncy enckou ygtg fkuokuugf. cpf qpn{ jgt enckou

4 Hensleyrtqxkfgu c nkuv qh vygnxg hcevqtu vjcv c eqwtv oc{ eqpukfgt yjgp fgvgtokpkpi vjg
tgcuqpcdngpguu qh c hgg tgswguv<

Vjg vygnxg hcevqtu ctg< *3+ vjg vkog cpf ncdqt tgswktgf= *4+ vjg pqxgnv{ cpf
fkhhkewnv{ qh vjg swguvkqpu= *5+ vjg umknn tgswkukvg vq rgthqto vjg ngicn ugtxkeg
rtqrgtn{= *6+ vjg rtgenwukqp qh gornq{ogpv d{ vjg cvvqtpg{ fwg vq
ceegrvcpeg qh vjg ecug= *7+ vjg ewuvqoct{ hgg= *8+ yjgvjgt vjg hgg ku hkzgf qt
eqpvkpigpv= *9+ vkog nkokvcvkqpu korqugf d{ vjg enkgpv qt vjg ektewouvcpegu=
*:+ vjg coqwpv kpxqnxgf cpf vjg tguwnvu qdvckpgf= *;+ vjg gzrgtkgpeg.
tgrwvcvkqp. cpf cdknkv{ qh vjg cvvqtpg{u= *32+ vjg Ðwpfguktcdknkv{Ñ qh vjg ecug=
*33+ vjg pcvwtg cpf ngpivj qh vjg rtqhguukqpcn tgncvkqpujkr ykvj vjg enkgpv=
cpf *34+ cyctfu kp ukoknct ecugu0

Hensley. 683 W0U0 cv 652 ( p05 *ekvcvkqp qokvvgf+0
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wpfgt ugevkqpu 4:/5:36*h+*7+ cpf 4:/5:36*i+*7+ qh vjg F0E0 Fgdv Eqnngevkqp Ncy uwtxkxgf

fghgpfcpvÓu oqvkqp vq fkuokuu0 See Baylor. 77 H0 Uwrr0 5f cv 770 Fkueqxgt{. yjkej ujqwnf jcxg

dggp tgncvkxgn{ ektewouetkdgf ikxgp vjg nkokvgf pcvwtg qh vjg tgockpkpi cnngicvkqpu. ycu ykfg

tcpikpi cpf octmgf d{ gzvtcqtfkpct{ eqpvgpvkqwupguu. cnn qh yjkej fqgu nkvvng vq cnngxkcvg vjg

kortguukqp vjcv vjg nkvkicvkqp ycu nctign{ ftkxgp d{ hggu0

Vjgtg ku pq fqwdv vjcv eqwpugn kpxguvgf vkog cpf ghhqtv cv vjg qwvugv vq xkpfkecvg vjg tkijvu

qh jgt enkgpv. cpf vjcv vjgtghqtg. wpfgt vjg uvcvwvg. ujg ku gpvkvngf vq uqog eqorgpucvkqp hqt vjg

yqtm ujg rgthqtogf vq ftchv vjg eqornckpv cpf uqog qh vjg ghhqtv vq gkvjgt ugvvng qt nkvkicvg vjg

ocvvgt vjgtgchvgt0 Dwv vjg Eqwtv citggu eqorngvgn{ ykvj vjg eqpewttkpi qrkpkqp hkngf d{ vjg Ektewkv

Lwfig kp vjku ecug vjcv vjg hgg tgswguv ycu pqv tgcuqpcdng0 See Baylor. :79 H05f cv ;77 *Jgpfgtuqp.

L0. eqpewttkpi+0 Kv ku engct htqo vjku EqwtvÓu Lcpwct{ 4237 fgekukqp cfqrvkpi vjg Ocikuvtcvg LwfigÓu

tgeqoogpfcvkqp vjcv yjkng vjg Eqwtv ycu cyctg qh vjg ueqrg qh c lwfigÓu fkuetgvkqp yjgp

cyctfkpi hggu. kv hgnv eqpuvtckpgf d{ kvu wpfgtuvcpfkpi cv vjg vkog vjcv kv ycu tgswktgf vq crrn{ c

engctn{ gttqpgqwu uvcpfctf cpf tgfweg vjg cyctf qpn{ kh kv ycu eqpvtct{ vq ncy0 See Baylor. 99 H0

Uwrr0 5f cv 33:Î3;0 Dwv vjqug eqpuvtckpvu pq nqpigt crrn{0

Nqqmkpi cv vjg ocvvgt de novo. vjqwij. vjg Eqwtv hkpfu vjcv vjg hgg tgswguv ycu gzeguukxg

kp nkijv qh vjg nkokvgf yqtm vjcv ycu pgeguuct{ vq cejkgxg rnckpvkhhÓu okpkocn uweeguu kp vjku ecug0

Vjgtghqtg. vjg hggu yknn dg tgfwegf uwduvcpvkcnn{0 Oqtgqxgt. vjg Eqwtv fqgu pqv hkpf kv vq dg c

tgcuqpcdng gzgtekug qh kvu fkuetgvkqp vq tgswktg vjg fghgpug vq rc{ hqt vjg vkog eqwpugn ejqug vq

kpxguv kp rwtuwkpi vjg gzeguukxg hggu. cpf vjgtghqtg. yjkng kv jcu vjg cwvjqtkv{ vq fq uq. kv yknn pqv

cyctf cp{ hggu hqt vjg gzvgpukxg coqwpv qh vkog urgpv nkvkicvkpi vjg hgg kuuwg0

K0 Vjg Hgg Tgswguvu

Rnckpvkhh qtkikpcnn{ oqxgf hqt cp cyctf qh cvvqtpg{Óu hggu kp vjg coqwpv qh &377.9220220



9

Rn0Óu 3uv Hgg Oqv0 cv 40 Cu qh vjg vkog qh hknkpi vjcv oqvkqp. rnckpvkhhÓu eqwpugn tgrtgugpvgf vjcv ujg

jcf gzrgpfgf 568 jqwtu qh yqtm qp rnckpvkhhÓu dgjcnh vjtqwij vjg ceegrvcpeg qh fghgpfcpvÓu qhhgt

qh lwfiogpv cv vjg Ðrtgxcknkpi octmgv tcvgÑ qh &672022 rgt jqwt0 Rn0Óu 3uv Hgg Oqv0 cv 4= Rn0Óu 3uv

Hgg Ogo0 cv 34= seeFgen0 qh Tcfk Fgppku kp Uwrr0 qh Rn0Óu 3uv Hgg Oqv0 ]Fmv0 % 37/3_ *ÐFgppku

Fgen0Ñ+ ̨̨ 32. 34Î35= Gz0 E vq Fgppku Fgen0 ]Fmv0 % 37/3_ *ÐVkog TgeqtfuÑ+0 Urgekhkecnn{. vjg 568

jqwtu qh yqtm tghngevgf vjg Ðeqpukfgtcdng vkog cpf ghhqtvÑ eqwpugn urgpv qp vjtgg ugvvngogpv

cvvgorvu rtkqt vq vjg hknkpi qh vjg eqornckpv. ftchvkpi c vygpv{/ugxgp rcig qrrqukvkqp vq fghgpfcpvÓu

oqvkqp vq fkuokuu. cpf pgiqvkcvkpi vjg Twng 8: qhhgt cpf cejkgxkpi kvu ceegrvcpeg d{ jgt enkgpv0

SeeRn0Óu 3uv Hgg Ogo0 cv 5Î705

Chvgt fghgpfcpv qrrqugf vjg oqvkqp hqt cvvqtpg{Óu hggu. seeFgh0Óu 3uv Hgg Qrr0. rnckpvkhh

uwdugswgpvn{ tgswguvgf cffkvkqpcn hggu hqt ftchvkpi cpf hknkpi jgt tgrn{ vq fghgpfcpvÓu qrrqukvkqp.

dtkpikpi jgt hgg tgswguv vq &3;7.554022 hqt c vqvcn qh 656029 jqwtu qh yqtm gzrgpfgf qp rtg/

nkvkicvkqp ugvvngogpv fkuewuukqpu. vjg eqornckpv. vjg qrrqukvkqp vq fghgpfcpvÓu oqvkqp vq fkuokuu.

vjg Twng 8: qhhgt cpf ceegrvcpeg. cpf vjg hgg rgvkvkqp cpf tgrn{0 Rn0Óu 3uv Hgg Tgrn{ cv 3= Uwrrn0

Fgen0 qh Tcfk Fgppku kp Uwrr0 qh Rn0Óu 3uv Hgg Oqv0. Gz0 F vq Rn0Óu 3uv Hgg Tgrn{ ]Fmv0 % 43/3_

5 Fghgpfcpv ockpvckpu vjcv kv ugtxgf rnckpvkhhÓu eqwpugn ykvj vjg Twng 8: qhhgt qp Lcpwct{ 9.
4236. seeFgh0Óu Qrr0 vq Rn0Óu 3uv Hgg Oqv0 ]Fmv0 % 42_ *ÐFgh0Óu 3uv Hgg Qrr0Ñ+ cv 6= Gz0 4 vq Fgh0Óu
3uv Hgg Qrr0 ]Fmv0 % 42/6_. dwv vjcv rnckpvkhhÓu eqwpugn fkf pqv tgvtkgxg vjg ngvvgt cv jgt nkuvgf
dwukpguu cfftguu wpvkn Lcpwct{ 4;. 42360 SeeFgh0Óu 3uv Hgg Qrr0 cv 6= Gz0 5 vq Fgh0Óu 3uv Hgg Qrr0
]Fmv0 % 42/7_0 Kp tgurqpug. rnckpvkhhÓu eqwpugn eqpvgpfu vjcv fghgpfcpvÓu Twng 8: qhhgt fkf pqv
cttkxg cv jgt dwukpguu cfftguu wpvkn Lcpwct{. 39. 4236. cpf Ð]v_jg kphqtocvkqp cu vq yjgp vjg ngvvgt
cttkxgf 0 0 0 ku gcukn{ cuegtvckpcdng htqo yyy0wuru0eqo0Ñ Rn0Óu Tgrn{ Ogo0 vq Fgh0Óu 3uv Hgg Qrr0
]Fmv0 % 43_ *ÐRn0Óu 3uv Hgg Tgrn{Ñ+ cv 34 ( p0320 Rnckpvkhh rtqxkfgf vjg Eqwtv ykvj vjg WURU
vtcemkpi kphqtocvkqp. yjkej fqgu tghngev vjcv vjg ngvvgt ycu Ðcxckncdng hqt rkemwrÑ qp Lcpwct{ 39.
4236. dwv ycu pqv ÐfgnkxgtgfÑ wpvkn Lcpwct{ 4;. 42390 SeeGz0 C0 vq Rn0Óu 3uv Hgg Tgrn{ ]Fmv0 % 43/
3_0
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*ÐFgppku Uwrrn0 Fgen0Ñ+ ̨ 8*h+= Gz0 G vq Fgppku Uwrrn0 Fgen0 ]Fmv0 % 43/3_ *ÐUwrrn0 Vkog

TgeqtfuÑ+06

Ncvgt qp. chvgt vjg Eqwtv fgpkgf fghgpfcpvÓu oqvkqp hqt tgnkgh htqo lwfiogpv. rnckpvkhh

uwdokvvgf cp cogpfogpv vq jgt qtkikpcn hgg tgswguv Î kp tgurqpug vq vjg EqwtvÓu qtfgt vq fq

uq Î uggmkpi cp cffkvkqpcn &3;.662022 hqt 6504 jqwtu gzrgpfgf kp tgurqpfkpi vq fghgpfcpvÓu

oqvkqp0 Cogpfogpv vq Rn0Óu 3uv Hgg Oqv0 ]Fmv0 % 64_ *ÐRn0Óu 4pf Hgg Oqv0Ñ+= Ugeqpf Uwrrn0 Fgen0

qh Tcfk Fgppku kp Uwrr0 qh Rn0Óu 3uv Hgg Oqv0. Gz0 C vq Rn0Óu 4pf Hgg Oqv0 ]Fmv0 % 64/3_ *ÐUgeqpf

Fgppku Uwrrn0 Fgen0Ñ+ ̨ 4= Gz0 D vq Rn0Óu 4pf Hgg Oqv0 ]Fmv0 % 64/3_ *ÐKvgok¦cvkqp qh HgguÑ+0

Fghgpfcpv qrrqugf vjg cogpfogpv vq rnckpvkhhÓu hgg tgswguv. Fgh0Óu Tgur0 vq Rn0Óu 4pf Hgg Oqv0

]Fmv0 % 65_ *ÐFgh0Óu 4pf Hgg Qrr0Ñ+. cpf rnckpvkhh hkngf c tgrn{. tgswguvkpi cp cffkvkqpcn &7.;62022

hqt vjg 3504 jqwtu urgpv ftchvkpi vjcv fqewogpv0 Rn0Óu Tgrn{ vq Fgh0Óu 4pf Hgg Qrr0 ]Fmv0 % 66_ cv

8= Vjktf Uwrrn0 Fgen0 qh Tcfk Fgppku kp Uwrr0 qh Rn0Óu 3uv Hgg Oqv0 ]Fmv0 % 66/3_ *ÐVjktf Fgppku

Uwrrn0 Fgen0Ñ+ ̨ 407

Kp vqvcn. rnckpvkhh jcu tgswguvgf &442.934022 kp cvvqtpg{Óu hggu cpf &6640;7 kp equvu0

6 Rnckpvkhh tgxkugf jgt kpkvkcn 568 jqwt tgswguv fqypyctf vq 567097 jqwtu. dwv cffgf cp
cffkvkqpcn 33206 jqwtu hqt ftchvkpi vjg tgrn{ vq fghgpfcpvÓu qrrqukvkqp. vq yjkej rnckpvkhh crrnkgf
c vygpv{ rgtegpv Ðfkueqwpv.Ñ hqt c vqvcn qh ::054 jqwtu urgpv qp vjg tgrn{0 Rn0Óu 3uv Hgg Tgrn{ cv 3
p03= Fgppku Uwrrn0 Fgen0 ̨ 8*h+= Uwrrn0 Vkog Tgeqtfu0 ÐVjg vqvcn pwodgt qh jqwtu chvgt vjg
fkueqwpv ku 6560290Ñ Fgppku Uwrrn0 Fgen0 ̨ 8*h+0 Vjg Eqwtv cnuq pqvgu vjcv vjtqwijqwv rnckpvkhhÓu
rngcfkpiu. rnckpvkhhÓu eqwpugn qhvgp tghgtu vq jgt dknncdng vkog kp vgtou qh dknncdng jqwtu. dwv jgt
vkog ujggvu tghngev vjcv ujg mgrv jgt vkog d{ okpwvg0 CompareVkog Tgeqtfu cpf Kvgok¦cvkqp qh
Hggu *swcpvkh{kpi jgt vkog cu jqwtu<okpwvgu. yjgtg vjg okpwvgu eqnwop pgxgt gzeggfu vjg pwodgt
82+ with Fgppku Uwrrn0 Fgen0 ̨ 8*h+ *cxgttkpi vjcv Ðvjg vqvcn dknnkpi jqwtu pwodgt qh jqwtu vqvcn
567097 tcvjgt vjcp vjg 568 qtkikpcnn{ enckogfÑ+0 Yjkng kv crrgctu vjcv kp nkijv qh vjcv eqphwukqp.
vjg Ocikuvtcvg Lwfig oc{ jcxg tgcf vjg vkog gpvtkgu cu kh vjg{ ygtg ugv hqtvj kp jqwtu. vjg Eqwtv
jcu dcugf kvu ecnewncvkqpu qp vjg jqwtu<okpwvgu hqtocv0

7 Rnckpvkhh fqgu pqv crrgct vq rtqxkfg uwrrngogpvcn vkog tgeqtfu kp uwrrqtv qh jgt eqwpugnÓu
tgrtgugpvcvkqp vjcv ujg urgpv cp cffkvkqpcn 3504 jqwtu ftchvkpi vjg tgrn{ dtkgh0



;

KK0 Vjg Jqwtn{ Tcvg

Fghgpfcpv cumu vjg Eqwtv vq tgfweg vjg jqwtn{ tcvg vq dg crrnkgf kp vjg ecnewncvkqp htqo vjg

&672022 rgt jqwt tgswguvgf vq &397022 rgt jqwt0 Fgh0Óu Qdlu0 cv ;Î330 Vjg Eqwtv rtgxkqwun{ twngf

vjcv fghgpfcpv jcf yckxgf vjg tkijv vq swguvkqp vjg jqwtn{ tcvg ukpeg kv fkf pqv tckug vjg kuuwg dghqtg

vjg Ocikuvtcvg Lwfig0 See Baylor. 99 H0 Uwrr0 5f cv 33;0 Jqygxgt. ukpeg fghgpfcpv tckugf vjg

kuuwg kp kvu qdlgevkqp vq vjg Ocikuvtcvg LwfigÓu tgrqtv. cpf vjg Ocikuvtcvg LwfigÓu twnkpi ku vq dg

eqpukfgtgf de novo. vjg Eqwtv hkpfu vjcv kv ecp pqy nqqm cv vjku kuuwg0 Cpf kv citggu vjcv rnckpvkhhÓu

eqwpugnÓu jqwtn{ tcvg owuv dg tgfwegf vq cp gzvgpv0

RnckpvkhhÓu eqwpugn tgswguvu cp jqwtn{ tcvg qh &672022 dcugf qp vjg LaffeyOcvtkz hqt cp

cvvqtpg{ ykvj hqwtvggp {gctu qh gzrgtkgpeg0 See Fgppku Fgen0 ̨ 340 Tgictfnguu qh yjgvjgt

rnckpvkhhÓu eqwpugn jcu vjg tgswkukvg ngxgn qh gzrgtkgpeg vjcv yqwnf lwuvkh{ vjcv tcvg wpfgt vjg Laffey

Ocvtkz. vjg Eqwtv hkpfu vjku tcvg vq dg kpcrrtqrtkcvg ikxgp eqwpugnÓu citggogpv vq tgrtgugpv jgt

enkgpv cv c tcvg qh &547022 rgt jqwt0 Id. ̨ 36 *ÐVjg tcvg swqvgf kp ]r_nckpvkhhÓu eqpvkpigpe{

citggogpv cpf ukipgf cnoquv c {gct ciq kp 4235 ku &547 rgt jqwt0Ñ+0 Cnvjqwij fghgpfcpv wtigu

vjg Eqwtv vq tgfweg rnckpvkhhÓu eqwpugnÓu tcvg gxgp hwtvjgt. vjg Eqwtv ku ucvkuhkgf vjcv &547022 rgt

jqwt ku crrtqrtkcvg ukpeg Ðcp cvvqtpg{Óu wuwcn dknnkpi tcvg ku rtguworvkxgn{ vjg tgcuqpcdng tcvg.Ñ

Kattan ex rel. Thomas v. Dist. of Columbia. ;;7 H04f 496. 49: *F0E0 Ekt0 3;;5+. cpf rnckpvkhhÓu

eqwpugn rtqxkfgf vjg Eqwtv ykvj uwhhkekgpv fgvckn tgictfkpi jgt ngicn gzrgtkgpeg kp jgt fgenctcvkqp

vq uwrrqtv vjku eqpenwukqp0 SeeFgppku Fgen0 ̨̨ 5Î90

KKK0 Jqwtu Tgcuqpcdn{ Gzrgpfgf

Vjg Eqwtv hkpfu vjcv nctig rqtvkqpu qh vjg vkog rnckpvkhhÓu eqwpugn urgpv qp vjku ecug ygtg

wppgeguuct{ qt gzeguukxg. ycttcpvkpi c uwduvcpvkcn tgfwevkqp0
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Kp jgt fgenctcvkqp. rnckpvkhhÓu eqwpugn cxgtu vjcv ujg Ðurgpv oqtg vjcp 568 jqwtu nkvkicvkpi

vjg HFERC encko kp vjku ecug vjtqwij vjg Ceegrvcpeg qh FghgpfcpvÓu Qhhgt qh Lwfiogpv qp

Hgdtwct{ 9. 4236 cpf vkog kpewttgf vjgtgchvgt tgncvkpi vq vjg hknkpiÑ qh vjg cvvqtpg{Óu hgg oqvkqp0

Fgppku Fgen0 ̨ 320 Ujg urgpv vkog Ðtgugctejkpi cpf ftchvkpi ownvkrng ngvvgtu qh ugvvngogpv. 0 0 0

ftchvkpi cpf hknkpi c 39/rcig hcev kpvgpukxg eqornckpv. 0 0 0 ftchvkpi c 49/rcig Qrrqukvkqp vq

FghgpfcpvÓu Oqvkqp vq Fkuokuu. ]cpf_ tgugctejkpi cpf tgurqpfkpi vq FghgpfcpvÓu Twng 8: Qhhgt

qh Lwfiogpv vjcv fkf pqv kpenwfg cnn vjg enckou cnngigf kp vjg eqornckpv0Ñ Id. Hwtvjgt. eqwpugn

enckou vq jcxg urgpv qxgt 332 jqwtu ytkvkpi c tgrn{ vq fghgpfcpvÓu qrrqukvkqp vq vjg hgg oqvkqp0

SeeFgppku Uwrrn0 Fgen0 ̨ 8*h+0 Vjwu. jgt hgg tgswguv ku dcugf qp cp gzrgpfkvwtg qh oqtg vjcp 622

jqwtu. yjkej yqwnf dg vjg ucog cu urgpfkpi oqtg vjcp vgp hqtv{/jqwt yggmu. yqtmkpi gkijv jqwtu

gcej fc{ qp vjku ecug cpf pqvjkpi gnug0 Vjku ecppqv dg lwuvkhkgf0

Vjg Eqwtv uggu c pwodgt qh rtqdngou ykvj cyctfkpi rnckpvkhh hggu hqt cnn qh vjg 656029

jqwtu uwrrqugfn{ urgpv qp vjgug vcumu0 Hktuv. yjkng eqwpugnÓu ghhqtvu vq qdvckp c ugvvngogpv rtkqt

vq vjg hknkpi qh c ncyuwkv ygtg eqoogpfcdng. vjgug cevkxkvkgu qeewttgf rtkqt vq vjg eqoogpegogpv

qh vjku ncyuwkv. cpf vjg{ ctg vjgtghqtg qwvukfg qh vjg ueqrg qh vjg uvcvwvqt{ rtqxkukqp cwvjqtk¦kpi

cp cyctf qh cvvqtpg{Óu hggu vq c rtgxcknkpi rctv{0

Hwtvjgt. eqwpugn uvcvgu vjcv ujg urgpv crrtqzkocvgn{ 78 jqwtu ftchvkpi. gfkvkpi. cpf ugtxkpi

vjg eqornckpv. cu ygnn cu tgugctejkpi ngicn kuuwgu tgngxcpv vq vjg enckou kp vjg eqornckpv0 SeeVkog

Tgeqtfu0 Jqygxgt. eqwpugn fqgu pqv fkuvkpiwkuj dgvyggp vkog ujg fgxqvgf vq vjg hgfgtcn encko.

cpf vkog ujg urgpv qp vjg Fkuvtkev qh Eqnwodkc enckou. gzegrv hqt kfgpvkh{kpi crrtqzkocvgn{ 7

jqwtu qh HFERC tgugctej tgncvgf vq vjg eqornckpv0 See, e.g.. Vkog Tgeqtfu cv 3Î4 *enckokpi c

vqvcn qh 4803 jqwtu hqt ftchvkpi vjg eqornckpv. cpf c vqvcn qh 3503 jqwtu hqt gfkvkpi vjg eqornckpv.
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ykvj pq fkuvkpevkqp dgvyggp vjg hgfgtcn cpf uvcvg enckou+=8 id. *urgekh{kpi c vqvcn qh 704 jqwtu hqt

ÐHFERC ugevkqp tgugctej tg ]e_qornckpv.Ñ ÐNgicn Tgugctej eqpegtpkpi HFERC.Ñ cpf ÐHFERC

tgugctej fghgpuguÑ+0 Vjg eqornckpv ku hkhvggp rcigu nqpi. cpf kv kpenwfgu gkijv rcigu qh hcevwcn

cnngicvkqpu eqooqp vq cnn eqwpvu. hqwt rcigu tgngxcpv vq rnckpvkhhÓu F0E0 enckou. cpf vjtgg rcigu

fgfkecvgf gzenwukxgn{ vq vjg hgfgtcn encko0 See generally Eqorn0 Ukpeg rnckpvkhh uweeggfgf qp

qpn{ qpg qh vjg vjtgg eqwpvu kp vjg eqornckpv. vjg Eqwtv eqwnf hcktn{ tgeqipk¦g qpn{ c vjktf qh vjg

jqwtu fgxqvgf vq vjg eqornckpv0 Dwv. ikxgp vjg qxgtncrrkpi hcevu. vjg Eqwtv yknn cyctf hggu hqt

62' qh vjg vkog urgpv qp vjg eqornckpv. qt 4406 jqwtu0

Eqwpugn cnuq uggmu eqorgpucvkqp hqt vjg :9 jqwtu ujg urgpv ftchvkpi vjg qrrqukvkqp vq

fghgpfcpvÓu oqvkqp vq fkuokuu. gxgp vjqwij cp qhhgt qh lwfiogpv qp vjg hgfgtcn encko jcf cntgcf{

dggp vtcpuokvvgf0 Rn0Óu 3uv Hgg0 Ogo0 cv 7= see Vkog Tgeqtfu cv 3Î40 Yjkng kv oc{ dg vtwg vjcv

rnckpvkhhÓu eqwpugn fkf pqv rkem wr vjg qhhgt qh lwfiogpv htqo jgt ockndqz wpvkn Lcpwct{ 4;. 4236.

vyq fc{u chvgt ujg hkngf vjg qrrqukvkqp. vjg qhhgt ycu fgnkxgtgf vq vjg qpn{ cfftguu eqwpugn rtqxkfgf

qp vjku EqwtvÓu fqemgv. see Eqorn0= Ekxkn Eqxgt Ujggv ]Fmv0 % 4_. qp Lcpwct{ 39. 4236. ygnn dghqtg

vjg qrrqukvkqp ycu fwg0 SeeGz0 C vq Rn0Óu 3uv Hgg Tgrn{ ]Fmv0 % 43Î3_0 Vjg Eqwtv ecppqv fgp{

vjcv rnckpvkhhÓu eqwpugn rgthqtogf vjg yqtm tgncvgf vq qrrqukpi vjg oqvkqp vq fkuokuu= dwv kv cnuq

ecppqv kipqtg vjg hcev vjcv cnn qh eqwpugnÓu yqtm ykvj tgictf vq vjg HFERC encko. ugv hqtvj qp

rcigu 8Î39 qh vjg qrrqukvkqp. seeRn0Óu Qrr0 vq Fgh0Óu Oqv0 vq Fkuokuu ]Fmv0 % :/3_ cv 8Î39. ycu

wppgeguuct{0 SeeRn0Óu 3uv HggOgo0 cv 7 *ÐRnckpvkhh urgpv :9 jqwtu fkurtqxkpi vjg pwogtqwu enckou

cpf fghgpugu cxgttgf d{ Fghgpfcpv]_ kp urkvg qh vjg hcev vjcv Fghgpfcpv]_ jcf cntgcf{ qhhgtgf vq

8 Vjg Ocikuvtcvg Lwfig cnuq ocfg vjku fkuvkpevkqp. dwv tgcejgf fkhhgtgpv dknncdng jqwtu
hkiwtgu0 Kv crrgctu vjcv vjg Ocikuvtcvg Lwfig cffgf wr eqwpugnÓu vkog qp c dknncdng jqwt uecng.
ykvjqwv eqpxgtvkpi vjg vkog htqo okpwvgu vq jqwtu hktuv0 See Baylor. 4236 YN 92364:2. cv ,6
*eqpenwfkpi vjcv eqwpugn urgpv 460:9 jqwtu ftchvkpi vjg eqornckpv. cpf 33068 jqwtu gfkvkpi vjg
eqornckpv+0
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ceegrv lwfiogpv qp uckf enckou0Ñ+0 Oqtgqxgt. vjg tgockpfgt qh rnckpvkhhÓu eqwpugnÓu vkog urgpv qp

vjg qrrqukvkqp. seeRn0Óu Qrr0 vq Fgh0Óu Oqv0 vq Fkuokuu ]Fmv0 % :/3_ cv 39Î4:. ycu fgxqvgf vq vjg

wpuweeguuhwn uvcvg ncy enckou hqt yjkej eqwpugn ku pqv gpvkvngf vq cvvqtpg{Óu hggu0 Vjgtghqtg. vjg

Eqwtv eqpenwfgu vjcv pq hggu ujqwnf dg cyctfgf hqt vjg jqwtu eqwpugn urgpv qrrqukpi vjg oqvkqp

vq fkuokuu0 Gxgp kh vjg Eqwtv ygtg kpenkpgf vq tgeqipk¦g vjg vkog urgpv qp vjg hgfgtcn encko.

crrn{kpi vjg ucog rgtegpvcig wugf qp vjg eqornckpv yqwnf tgfweg vjg jqwtu tgcuqpcdn{ gzrgpfgf

vq 560: jqwtu0

Vwtpkpi vq vjg jqwtu urgpv qrrqukpi fghgpfcpvÓu hkxg/rcig oqvkqp hqt tgnkgh htqo lwfiogpv.

vjg Eqwtv hkpfu vjcv c rgtegpvcig tgfwevkqp kp vjg jqwtu enckogf ku pgeguuct{ jgtg cu ygnn0 Hqt jgt

hknkpi qh vjg vygnxg/rcig qrrqukvkqp. rnckpvkhhÓu eqwpugn uggmu vq dg eqorgpucvgf hqt cp cffkvkqpcn

6504 jqwtu0 SeeRn0Óu 4pf Hgg Oqv0 Jqygxgt. c tgxkgy qh vjg hknkpiu kp vjku rqtvkqp qh vjg ecug

kpfkecvgu vjcv rnckpvkhh ycuvgf vkog cpf ghhqtv gpicikpi kp vjg uqtv qh cpvciqpkuo hqt yjkej ujg jcf

cntgcf{ dggp ejcuvkugf0 See, e.g.. Rn0Óu Qrr0 vq Oqv0 Tgnkgh htqo L0 ]Fmv0 % 59_ cv 6 *ÐFghgpfcpvÓu

eqpfwev crrgctu vq dg dcugf kp c tgcnkv{ vjcv ku wpengct htqo vjg tgeqtf0Ñ+= id. *ÐFghgpfcpvÓu

ueqtejgf gctvj nkvkicvkqp uvtcvgi{ 0 0 0 0Ñ+0 Oqtgqxgt. vjg coqwpv qh vkog urgpv qp vjku qpg oqvkqp

uggou wptgcuqpcdng ikxgp vjg nkokvgf pcvwtg qh vjg kuuwg rtgugpvgf cpf vjg vqvcn coqwpv qh vkog

kpxguvgf kp vjg ecug cu c yjqng0 Vjgtghqtg. vjg Eqwtv eqpenwfgu vjcv vjg vkog urgpv qp vjg

qrrqukvkqp vq fghgpfcpvÓu oqvkqp hqt tgnkgh htqo lwfiogpv ujqwnf dg tgfwegf d{ 97'. cpf eqwpugn

yknn dg eqorgpucvgf hqt 320: jqwtu qh yqtm0

Hkpcnn{. rnckpvkhh uggmu vq tgeqxgt hqt vjg :7 jqwtu eqwpugn urgpv ftchvkpi vjg hgg rgvkvkqp.

332 jqwtu urgpv *qxgt 35 fc{u+ ftchvkpi c tgrn{ vq vjg qrrqukvkqp vq vjg oqvkqp. cpf 3504 jqwtu

gzrgpfgf ftchvkpi c tgrn{ vq fghgpfcpvÓu qrrqukvkqp vq eqwpugnÓu hgg cogpfogpv0 Vjgug jqwtu hct

gzeggf vjg vkog urgpv kp fgcnkpi ykvj vjg hgfgtcn encko qp vjg ogtkvu0 Vjg Uwrtgog Eqwtv jcu
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ocfg kv engct vjcv vjg kpkvkcn hgg ecnewncvkqp ujqwnf gzenwfg cp{ Ðjqwtu vjcv ygtg pqv Òtgcuqpcdn{

gzrgpfgf0ÓÑ Hensley. 683 W0U0 cv 6550 Crrn{kpi vjcv uvcpfctf. vjg Eqwtv ecppqv tgswktg fghgpfcpv

vq hwpf rnckpvkhhÓu kpghhkekgpv rwtuwkv qh cp wpceegrvcdn{ nctig hgg hqt cp gzvtgogn{ oqfguv ickp hqt

jgt enkgpv0

Vjgtghqtg. vjg Eqwtv yknn cyctf hggu qpn{ hqt vjg tgcuqpcdng vkog eqwpugn urgpv qp vjg

eqornckpv *4406 jqwtu+. vjg Twng 8: qhhgt cpf ugvvngogpv *6209 jqwtu+. seeVkog Tgeqtfu cv 4Î5.

cpf vjg qrrqukvkqp vq vjg oqvkqp hqt tgnkgh htqo lwfiogpv *320: jqwtu+. yjkej cffu wr vq 950;

jqwtu0 Vjg vqvcn yqwnf kpetgcug vq 32:09 jqwtu kh uqog rqtvkqp qh vjg vkog urgpv qp vjg qrrqukvkqp

vq vjg oqvkqp vq fkuokuu *560: jqwtu+ ygtg kpenwfgf0 Vjg Eqwtv hkpfu vjcv vjgug vqvcnu ceewtcvgn{

tghngev vjg tgcuqpcdng pwodgt qh jqwtu kv yqwnf vcmg vq rgthqto vjg yqtm vjcv ycu pgeguuct{ kp vjku

ecug0

KX0 Crrnkecvkqp qh vjg Nqfguvct Ogvjqf

Crrn{kpi vjg nqfguvct crrtqcej vq vjgug ecnewncvkqpu. rnckpvkhhÓu eqwpugn yqwnf dg cyctfgf

&46.239072 hqt 950; jqwtu qh yqtm cv &547022 cp jqwt. qt &57.549072 hqt 32:09 jqwtu cv vjg ucog

tcvg kh qpg kpenwfgu c rqtvkqp qh vjg qrrqukvkqp vq vjg oqvkqp vq fkuokuu0 Dwv vjcv fqgu pqv gpf vjg

cpcn{uku= vjg Eqwtv jcu vjg fkuetgvkqp vq cuuguu vjg cyctf kp vjg eqpvgzv qh vjg gpvktg ecug. kpenwfkpi

vjg tgcuqpcdngpguu qh vjg hgg rgvkvkqp kvugnh0

EqwpugnÓu qtkikpcn tgswguv uqwijv cp cyctf 220 times larger vjcp vjg &3.223022 ujg

qdvckpgf hqt rnckpvkhh= gxgp chvgt c tgfwevkqp qh jqwtu vq ceeqwpv qpn{ hqt vjqug tgcuqpcdn{

gzrgpfgf cpf vjg nqygtkpi qh eqwpugnÓu jqwtn{ tcvg. eqwpugn yqwnf uvknn tgegkxg c hgg vjcv ku 46 qt

57 vkogu nctigt vjcp vjg tguwnv qdvckpgf hqt rnckpvkhh kh vjg Eqwtv crrnkgu vjg nqfguvct ogvjqf0 Ikxgp

Ðvjcv vjg fkuvtkev eqwtv jcu fkuetgvkqp kp fgvgtokpkpi vjg coqwpv qh c hgg cyctf.Ñ Hensley. 683 W0U0

cv 659. cpf vjcv vjg Eqwtv jcu vjg cwvjqtkv{ vq cyctf c Ðhgg dgnqy yjcv c ÒtgcuqpcdngÓ hgg yqwnf
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jcxg dggp kp qtfgt vq fkueqwtcig hgg rgvkvkqpgtu htqo uwdokvvkpi cp gzeguukxg tgswguv.Ñ Reilly. 3

H05f cv 347:. vjg Eqwtv hkpfu vjcv eqwpugnÓu hgg owuv dg tgfwegf dg{qpf gkvjgt nqfguvct ecnewncvkqp0

Uwej c tgfwevkqp ku pgeguuct{ kp qtfgt vq dcncpeg vjg gswkvkgu dgvyggp vjg cyctfu vq rnckpvkhh cpf

jgt eqwpugn. cu ygnn cu vq ucpevkqp eqwpugn cpf fgvgt jgt htqo uwdokvvkpi wptgcuqpcdng hgg tgswguvu

kp vjg hwvwtg0 See Baylor. :79 H05f cv ;7: *Jgpfgtuqp. L0. eqpewttkpi+09

Vjg nqfguvct ogvjqf. yjkng wuwcnn{ vjg rtqrgt crrtqcej vq fgvgtokpg hggu. ku pqv ocpfcvqt{

kp vjg HFERC eqpvgzv yjgtg ektewouvcpegu lwuvkh{ c fgrctvwtg0 See Carroll v. Wolpoff & 

Abramson. 75 H05f 848. 84; *6vj Ekt0 3;;7+ *qdugtxkpi vjcv vjg HFERC Ðfqgu pqv ocpfcvg c hgg

cyctf kp vjg nqfguvct coqwpvÑ+0 Cnvjqwij vjg F0E0 Ektewkv jcu pqv uswctgn{ cfftguugf vjg kuuwg.

vjg Eqwtv hkpfu vjg Hqwtvj EktewkvÓu cpcn{uku rgtuwcukxg qp vjku rqkpv<

]Ugevkqp_ 38;4m fqgu pqv ocpfcvg c hgg cyctf kp vjg nqfguvct coqwpv0 Kh
vjg eqpegrv qh fkuetgvkqp ku vq jcxg cp{ ogcpkpi cv cnn. kv owuv gpeqorcuu
vjg cdknkv{ vq fgrctv htqo vjg nqfguvct kp crrtqrtkcvg
ektewouvcpegu0 Hensleykvugnh tgeqipk¦gf vjcv. kp egtvckp ektewouvcpegu. cp
cyctf kp vjg nqfguvct coqwpv oc{ dg gzeguukxg0 Yjgp Ðc rnckpvkhh jcu
cejkgxgf qpn{ rctvkcn qt nkokvgf uweeguu.Ñ vjg fkuvtkev eqwtv. kp ecnewncvkpi cp
crrtqrtkcvg hgg cyctf. Ðoc{ ukorn{ tgfweg vjg cyctf vq ceeqwpv hqt vjg
nkokvgf uweeguu0Ñ

Id.. swqvkpi Hensley. 683 W0U0 cv 658Î59= see Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich 

LPA. 77; W0U0 795. 7;: ( p038 *4232+ *pqvkpi vjcv Ðeqwtvu jcxg fkuetgvkqp kp ecnewncvkpi

tgcuqpcdng cvvqtpg{Óu hgguÑ wpfgt vjg HFERC. cpf vjcv yjkng Ð]o_cp{ Fkuvtkev Eqwtvu crrn{ c

nqfguvct ogvjqf.Ñ vjqug eqwtvu Ðrgtokv]_ fqypyctf cflwuvogpvu kp crrtqrtkcvg ektewouvcpeguÑ+=

Baylor. :79 H05f cv ;7: *Jgpfgtuqp. L0. eqpewttkpi+ *ekvkpi Carroll crrtqxkpin{ hqt vjg rtqrqukvkqp

vjcv vjg HFERC rgtokvu qwvtkijv fgpkcn qh cvvqtpg{Óu hggu kp egtvckp ektewouvcpegu+= see also 

9 Vjg Eqwtv qdugtxgu vjcv rnckpvkhhÓu eqwpugn jcu dggp kp vjku ukvwcvkqp dghqtg0 See Jones v. 
Dufek. :52 H05f 745. 74; ( p08 *F0E0 Ekt0 4238+ *chhktokpi fgpkcn qh hgg tgswguv hqt &4;.463022
hqt ukzv{/hkxg jqwtu qh yqtm qp fkueqxgt{ kuuwg chvgt fkuvtkev eqwtv hqwpf vjg cyctf Ðgzeguukxg cpf
vjgtghqtg ÒwplwuvÓÑ+0
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Farrar v. Hobby. 728 W0U0 325. 337 *3;;4+ *qdugtxkpi vjcv kp ekxkn tkijvu nkvkicvkqp. chvgt Ð]j_cxkpi

eqpukfgtgf vjg coqwpv cpf pcvwtg qh fcocigu cyctfgf. vjg eqwtv oc{ ncyhwnn{ cyctf nqy hggu qt

pq hggu ykvjqwv tgekvkpi vjg 34 hcevqtu dgctkpi qp tgcuqpcdngpguu qt ownvkrn{kpi Òvjg pwodgt qh

jqwtu tgcuqpcdn{ gzrgpfgf 0 0 0 d{ c tgcuqpcdng jqwtn{ tcvgÑ+. swqvkpi Hensley. 683 W0U0 cv 652.

655 ( p050

Oqtgqxgt. kv ku cnuq korqtvcpv vq rqkpv qwv vjcv vjg vqvcn pwodgt qh jqwtu urgpv nkvkicvkpi

vjku ecug ycu kphncvgf d{ vjg wppgeguuct{ eqpvgpvkqwupguu qh vjg nkvkicvkqp kp urkvg qh gzrnkekv Eqwtv

qtfgtu vq tghtckp htqo uwej eqpfwev0 SeeOkp0 Qtfgt *Hgd0 33. 4236+ *Ð]V_jg Eqwtv pggf pqv

gzgtekug kvu lwtkufkevkqp vq rgtokv rctvkgu vq hkng rngcfkpiu vjcv ctg wppgeguuctkn{ gpnctigf ykvj ujctr

cvvcemu qp eqwpugn uwej cu Òfghgpfcpv fkukpigpwqwun{ cuugtvu.Ó qt Òfghgpfcpv cduwtfn{ ctiwgu.Ó qt

Òkv ku jctf vq dgnkgxg vjcv fghgpfcpvu yqwnf uvqqr vq uwej c dncvcpv okuejctcevgtk¦cvkqp0ÓÑ+= Qtfgt

]Fmv0 % 63_ cv 4 *ÐVjgtg yqwnf dg nkvvng lwuvkhkecvkqp hqt vjg vjgug uqtvu qh gzeguukxg. tgrgvkvkxg. cpf

wppgeguuctkn{ ujctr rngcfkpiu kp cp{ ecug. dwv kp vjku ecug kp rctvkewnct 0 0 0 vjgtg jcu dggp c

rctvkewnctn{ uvtkmkpi gzrgpfkvwtg qh ghhqtv cpf tguqwtegu qp dqvj ukfgu vjcv jcu vtkgf vjg EqwtvÓu

rcvkgpeg cpf ycuvgf vjg EqwtvÓu vkog0Ñ+0 Cnvjqwij fghgpfcpv eqpvtkdwvgf vq vjg fwrnkecvkxg cpf

wppgeguuct{ hknkpiu kp vjku ecug. vjg Eqwtv ecppqv fkutgictf vjg unqrrkpguu qh rnckpvkhhÓu eqwpugnÓu

hknkpiu. kpenwfkpi vjg hknkpi qh pwogtqwu gttcvcu. cu ygnn cu eqwpugnÓu kpcdknkv{ vq tghtckp htqo

cvvcemkpi fghgpfcpv0 Uwej eqpfwev fqgu pqv fgugtxg vq dg tgyctfgf0 See, e.g.,Laborers’ Int’l 

Union of N. Am. v. Brand Energy Servs. LLC,968 H0 Uwrr0 4f 343. 348 *F0F0E0 4232+ *ÐKh c eqwtv

fgvgtokpgu vjcv 0 0 0 ycuvg qh ghhqtv jcu qeewttgf. kv jcu vjg fkuetgvkqp vq ukorn{ tgfweg vjg rtqrqugf

hgg d{ c tgcuqpcdng coqwpv ykvjqwv cp kvgo/d{/kvgo ceeqwpvkpi0Ñ+. ekvkpi LaPrade v. Kidder 

Peabody & Co.,368 H05f :;;. ;28 *F0E0 Ekt0 3;;:+0
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Yjkng fghgpfcpv wtigf vjg Eqwtv vq fgp{ rnckpvkhhÓu tgswguv hqt hggu gpvktgn{ dgecwug vjg

qtkikpcn tgswguv Ðujqemu vjg eqpuekgpeg.Ñ Fgh0Óu Qdlu0 cv 6Î9= see also Fgen0 qh Ognxkp Jktujocp

]Fmv0 % 42/4_ ̨ 38 *qrkpkpi vjcv eqwpugnÓu vkog urgpv qp vjg eqornckpv cpf jgt kpkvkcn hgg rgvkvkqp

eqwnf pqv Ðdg lwuvkhkgfÑ cpf ycu Ðwptgcuqpcdng cpf gzeguukxgÑ+. vjg Eqwtv hkpfu vjg nguugt ucpevkqp

qh c nctig hgg tgfwevkqp vq dg uwhhkekgpv kp vjku ecug yjgtg rnckpvkhhÓu eqwpugn fkf fq uqog yqtm cpf

fkf cejkgxg c rqukvkxg tguwnv hqt rnckpvkhh0 See Reilly. 3 H05f cv 347: *tgeqipk¦kpi vjg eqwtvÓu cdknkv{

vq fgp{ vjg hgg tgswguv kp kvu gpvktgv{. dwv eqpenwfkpi vjcv Ðfkucnnqykpi cnn hggu yqwnf wpfwn{

rgpcnk¦gÑ vjg cvvqtpg{+0 Jqygxgt. vjku ycu engctn{ c ecug yjgtg rnckpvkhh cejkgxgf qpn{ nkokvgf qt

rctvkcn uweeguu0 Vjg Eqwtv ecppqv kipqtg vjg hcev vjcv rnckpvkhh qpn{ tgegkxgf c itcpf vqvcn qh

&3.223022 hqt jgt uweeguu qp jgt ukping hgfgtcn encko0 Cpf vjg F0E0 Ektewkv jcu ocfg kv engct vjcv

Ðeqwtvu ujqwnf rtqrqtvkqp hggu vq vjg Òukipkhkecpeg qh vjg qxgtcnn tgnkgh qdvckpgf d{ vjg rnckpvkhh kp

tgncvkqp vq vjg jqwtu tgcuqpcdn{ gzrgpfgf qp vjg nkvkicvkqp0ÓÑ F.J. Vollmer Co. v. Magaw. 324

H05f 7;3. 7;; *F0E0 Ekt0 3;;8+. swqvkpi Hensley. 683 W0U0 cv 6570

Vjgtghqtg. kp cp gzgtekug qh vjg EqwtvÓu fkuetgvkqp. vjg Eqwtv yknn qtfgt fghgpfcpv vq rc{

cvvqtpg{Óu hggu kp vjg coqwpv qh &39.2220220

X0 Equvu

Fghgpfcpv cnuq qdlgevgf vq vjg Ocikuvtcvg LwfigÓu tgeqoogpfcvkqp vjcv rnckpvkhh dg

cyctfgf &6640;7 kp equvu. cpf kv ctiwgf vjcv equvu jcxg cntgcf{ dggp rckf vq rnckpvkhh cnqpi ykvj

vjg lwfiogpv qh &3.223022 kp rnckpvkhhÓu hcxqt0 Fgh0Óu Qdlu0 cv 34. ekvkpi T0 ( T0 cv 330 Wrqp

tgxkgy qh vjg tgeqtf. kv crrgctu vjcv fghgpfcpv jcu kpfggf rtgugpvgf rnckpvkhh ykvj c ejgem hqt

&3.6650;7. seeGz0 6 vq Fgh0Óu Oqv0 hqt Tgnkgh htqo L0 ]Fmv0 % 56/7_. cpf vjcv rnckpvkhh cfokvvgf vjcv

vjg ejgem ycu fgrqukvgf kpvq rnckpvkhhÓu eqwpugnÓu enkgpv vtwuv ceeqwpv0 Rn0Óu Qrr0 vq Fgh0Óu Oqv0
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hqt Tgnkgh htqo L0 ]Fmv0 % 59_ cv 3 p030 Vjgtghqtg. vjg Eqwtv eqpenwfgu vjcv equvu jcxg cntgcf{ dggp

cyctfgf vq rnckpvkhh cpf vjgtg ku pq dcuku hqt c hwtvjgt tgswguv0

XK0 Rquvlwfiogpv Kpvgtguv

Kp jgt qtkikpcn hgg rgvkvkqp. rnckpvkhh cnuq ctiwgf vjcv ujg ku gpvkvngf vq rquvlwfiogpv kpvgtguv0

Rn0Óu 3uv Hgg Ogo0 cv 360 Fghgpfcpv fkf pqv qrrqug vjku tgswguv. see generally Fgh0Óu 3uv Hgg Qrr0.

cpf kv cnuq fkf pqv qdlgev vq vjgOcikuvtcvg LwfigÓu tgeqoogpfcvkqp vq cyctf rquvlwfiogpv kpvgtguv

vq rnckpvkhh0 See generally Fgh0Óu Qdlu0 Rquvlwfiogpv kpvgtguv hqt cp cvvqtpg{Óu hgg cyctf ku

iqxgtpgf d{ 4: W0U0E0 ¸ 3;83*c+. yjkej rtqxkfgu kp tgngxcpv rctv vjcv Ð]k_pvgtguv ujcnn dg cnnqygf

qp cp{ oqpg{ lwfiogpv kp c ekxkn ecug tgeqxgtgf kp c fkuvtkev eqwtv 0 0 0 0 Uwej kpvgtguv ujcnn dg

ecnewncvgf htqo vjg fcvg qh vjg gpvt{ qh vjg lwfiogpv0Ñ 4: W0U0E0 ¸ 3;83*c+= see Akinseye v. Dist. 

of Columbia. 55; H05f ;92. ;94 *F0E0 Ekt0 4225+ *crrtqxkpin{ ogpvkqpkpi vjcv rquvlwfiogpv

kpvgtguv qp cvvqtpg{Óu hggu yqwnf dg cxckncdng wpfgt 4: W0U0E0 ¸ 3;83*c++0

Cnvjqwij vjg F0E0 Ektewkv jcu pqv ygkijgf kp qp vjg kuuwg. vjg oclqtkv{ qh Ektewkvu. cpf cv

ngcuv qpg lwfig kp vjku fkuvtkev. jcxg jgnf vjcv kpvgtguv dgikpu vq twp htqo vjg fcvg qh lwfiogpv

gpvkvnkpi vjg rtgxcknkpi rctv{ vq cvvqtpg{Óu hggu0 See, e.g.. Contractors of Ohio, Inc. v. Drabnik.

472 H05f 6:4. 6;7 *8vj Ekt0 4223+ *jqnfkpi vjcv Ðvjg ncpiwcig qh ¸ 3;83*c+ rgtokvu vjg kpvgtguv vq

twp qp c hgg cyctf htqo vjg vkog qh gpvt{ qh vjg lwfiogpv yjkej wpeqpfkvkqpcnn{ gpvkvngu vjg

rtgxcknkpi rctv{ vq c tgcuqpcdng cvvqtpg{ hgguÑ+= Friend v. Kolodzieczak. 94 H05f 35:8. 35;3Î;4

*;vj Ekt0 3;;7+ *ÐKpvgtguv twpu htqo vjg fcvg vjcv gpvkvngogpv vq hggu ku ugewtgf. tcvjgt vjcp htqo

vjg fcvg vjcv vjg gzcev swcpvkv{ qh hggu ku ugv0Ñ+= La. Power & Light Co. v. Kellstrom. 72 H05f 53;.

554 *7vj Ekt0 3;;7+= BankAtlantic v. Blythe Eastman Paine Webber, Inc.. 34 H05f 3267. 3274Î75

*33vj Ekt0 3;;6+= Jenkins ex rel Agyei v. Missouri. ;53 H04f 3495. 3499 *:vj Ekt0 3;;3+= Boehner

v. McDermott. 763 H0 Uwrr0 4f 532. 546 *F0F0E0 422:+ *Ð]V_jg Eqwtv yknn hqnnqy vjg oclqtkv{
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xkgy cpf. ceeqtfkpin{. jqnfu vjcv kpvgtguv dgicp vq ceetwg qp vjg hgg cyctf qpÑ vjg fcvg qh vjg

Ðxcnkf lwfiogpv vjcv wpeqpfkvkqpcnn{ gpvkvngf ]rnckpvkhh_ vq cp cyctf qh cvvqtpg{uÓ hggu 0 0 0 0Ñ+= see

also Harvey v. Mohammed. ;73 H0 Uwrr0 4f 69. 84 *F0F0E0 4235+ *fgenkpkpi vq cfqrv c urgekhke

xkgy dgecwug kp vjcv ecug. vjg fcvg qp yjkej rnckpvkhh dgecog wpeqpfkvkqpcnn{ gpvkvngf vq hggu ycu

vjg ucog fcvg qp yjkej vjqug hggu ygtg swcpvkhkgf+= cf. Kaiser Aluminum & Chem. Corp. v. 

Bonjorno. 6;6 W0U0 :49. :57 *3;;2+ *jqnfkpi vjcv. kp vjg eqpvgzv qh cyctfkpi fcocigu wpfgt

ugevkqp 3;83*c+. kpvgtguv fkf pqv ceetwg htqo vjg fcvg qh vjg qtkikpcn lwfiogpv dgecwug kv ycu pqv

uwrrqtvgf d{ gxkfgpeg cpf ycu xcecvgf+0

Qpn{ c eqwrng qh Ektewkv eqwtvu jcxg jgnf vjcv kpvgtguv fqgu pqv dgikp vq ceetwg wpvkn vjg

fkuvtkev eqwtv gpvgtu cp qtfgt swcpvkh{kpi vjg coqwpv qh hggu0 SeeEaves v. Cty. of Cape May. 45;

H05f 749. 764 *5f Ekt0 4223+ *Ð]Y_g jqnf vjcv rwtuwcpv vq 4: W0U0E0 ¸ 3;83*c+. rquv/lwfiogpv

kpvgtguv qp cp cvvqtpg{Óu hgg cyctf twpu htqo vjg fcvg vjcv vjg Fkuvtkev Eqwtv gpvgtu c lwfiogpv

swcpvkh{kpi vjg coqwpv qh hggu qygf vq vjg rtgxcknkpi rctv{ tcvjgt vjcp vjg fcvg vjcv vjg Eqwtv hkpfu

vjcv vjg rctv{ ku gpvkvngf vq tgeqxgt hggu. kh vjqug fgvgtokpcvkqpu ctg ocfg ugrctcvgn{0Ñ+=

MidAmerica Fed. Savings & Loan Ass’n v. Shearson/Am. Exp., Inc.. ;84 H04f 3692. 3697Î99 *32vj

Ekt0 4223+ *ucog+0

Dgecwug fghgpfcpv jcu pgxgt qdlgevgf vq cp cyctf qh rquvlwfiogpv kpvgtguv vq rnckpvkhh. vjg

Eqwtv hkpfu cp cyctf qh rquvlwfiogpv kpvgtguv vq dg ycttcpvgf0 Rnckpvkhh ceegrvgf fghgpfcpvÓu Twng

8: qhhgt. yjkej uvcvgf vjcv ujg yqwnf dg cyctfgf Ð&3.2223022. rnwu equvu cpf gzrgpugu vqigvjgt

ykvj tgcuqpcdng cvvqtpg{ hggu hqt cnn enckou wpfgt vjg Hckt Fgdv Eqnngevkqp Rtcevkegu Cev0Ñ Rn0Óu

Pqvkeg qh Ceegrvcpeg qh Fgh0Óu Twng 8: Qhhgt qh L0 ]Fmv0 % 33_0 Qp Hgdtwct{ 4:. 4236. vjg Engtm

gpvgtgf lwfiogpv hqt rnckpvkhh0 L0 qp Qhhgt ( Ceegrvcpeg ]Fmv0 % 36_0 Hqnnqykpi vjg oclqtkv{ xkgy

cpf vjg xkgy vjcv jcu dggp cfqrvgf kp vjku fkuvtkev. vjg Eqwtv eqpenwfgu vjcv rquvlwfiogpv kpvgtguv
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ujqwnf dg ecnewncvgf htqo vjg fcvg vjg Engtm gpvgtgf lwfiogpv ukpeg vjg EngtmÓu qtfgt eqpuvkvwvgu

c xcnkf lwfiogpv vjcv gpvkvngf rnckpvkhh vq cp cyctf qh tgcuqpcdng cvvqtpg{Óu hggu0 Vjgtghqtg.

fghgpfcpv owuv rc{ rnckpvkhh &39.222022 rnwu kpvgtguv htqo vjg fcvg qh Hgdtwct{ 4:. 42360

EQPENWUKQP

Chvgt cp kpfgrgpfgpv tgxkgy qh vjg tgeqtf. kpenwfkpi vjg cvvqtpg{Óu hgg oqvkqpu hkngf kp vjku

ecug. vjg vkog gpvtkgu cpf fgenctcvkqpu uwdokvvgf d{ dqvj rctvkgu. vjg Ocikuvtcvg LwfigÓu Tgrqtv

cpf Tgeqoogpfcvkqp. cpf vjg rctvkguÓ qdlgevkqpu vq vjg Ocikuvtcvg LwfigÓu twnkpi. cpf dcugf qp

vjg EqwtvÓu wnvkocvg cwvjqtkv{ cpf fkuetgvkqp vq cyctf cvvqtpg{Óu hggu. fghgpfcpv owuv rc{

cvvqtpg{Óu hggu kp vjg coqwpv qh &39.222022 rnwu rquvlwfiogpv kpvgtguv vq rnckpvkhh0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Qevqdgt 3;. 4239


