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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEMETRA BAYLOR,
Plaintiff,
V. Civil Action No. 13-1995 (ABJ)

MITCHELL RUBENSTEIN &
ASSOCIATES, P.C., )

Nl = N N N N N N

N—r

Defendant. )
)

MEMORANDUM OPINION

Pending before the Courttise Report and Recommendatiosued by Magistrate Judge
Deborah A. Robinson granting in part plaintfftwo motions for attorney’s fees and costs for
work completed in furtherance of plaintiff's szessful claim under thEair Debt Collection
Practices Act (FDCPA), 15 U.S.C. § 168R2seq. Report & Recommendation (Oct. 24, 2014)
[Dkt. # 45]. Both parties objected to the @®et and Recommendation. Def.’s Objections to
Report & Recommendation [Dkt. # 46] (“Def.’s {@btions”); Pl.’s Olpections to Report &
Recommendation [Dkt. #47] (“Pl’s Objeatis”). After considering the Report and
Recommendation and the pes’ filings, in light of the appliable standard, the Court will adopt
the Report and Recommendation in its entirety. The Court will therefore grant plaintiff's
motions for attorney’s fees in part and will deny them in part, and will enter judgment for fees in
the amount of $41,989.80, plus post-judgment interest.

BACKGROUND
The underlying litigation centers on plaintifitdéaim that defendant engaged in harassing

and deceptive debt collection practicewimlation of the FDCPA, 15 U.S.C. § 1682 seq, the
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District of Columbia Debt Collégmn Law (DCDCL), D.C. Code § 28-381dt seq. and the
District of Columbia Consumer Protean Procedures Act, D.C. Code § 28-39Xlseq. See
Compl. [Dkt. # 1]. On February 7, 2014, aftee tharties briefed defendes motion to dismiss,
plaintiff accepted defendant’s Rule 68 offer of judgment as to plaintiff's federal claim only. Pl.’s
Notice of Acceptance of Def.’s Rule 68 Offer dfidgment [Dkt. # 11]. The Clerk of Court
entered judgment in plaintiff's favor “in the amount of $1,001.00 plus costs and expenses
together with reasonable attorney fees fibrckaims under the Fair D¢ Collection Practices
Act.” Judgment on Offer & Acceptance [Dkt. # 14].

Plaintiff then filed a motion pursuant to 15 U.S.C. § 1692k(a)(3) seeking $442.95 in costs
and $155,700.00 in attorney’s fees for 346 hours akwn plaintiff's siccessful FDCPA claim
at the “prevailing market rate” of $450.00 per hour. Pl.’s Mot. for Award of Att'y’s Fees and
Costs [Dkt. # 15] at 2; Pl.’s Mem. in Supp. Mibt. for Award of Att'y’'s Fees and Costs [Dkt.
#15] (“Pl.’s 1st Fee Mot.”) at 12. Pursuant kocal Civil Rule 72.2, the Court referred the
matter to a magistrate judge for preparatidra report and recommendation. Order Referring
Mot. for Att'y’'s Fees (Mar. 24, 2014) [Dkt. # 18]. Defendant opposed plaintiff's fee motion,
arguing that plaintiff's fees were “grossly and intolerably exaggerated,” and requested that the
Court deny plaintiff's request in its entiretyDef.’s Opp. to Pl’s 1st Fee Mot. [Dkt. # 20]
(“Def.’s 1st Fee Opp.”) at 1. Plaintiff subsequently requested additional fees for drafting and
filing her reply to defendant’s oppositiobringing her fee request to $195,332.66r work
expended on the complaint, the opposition to midd@t’'s motion to dismiss, and the fee petition

and reply. Pl.’s Reply Mem. to Def.’stlisee Opp. [Dkt. # 21] (“Pl.’s 1st Fee Reply”) at 1.

1 Plaintiff revised her initia346 hour request downward 8%15.74 hours, but added an
additional 110.40 hours for drafting the reply defendant’s opposition, to which plaintiff
applied a twenty percent “discount.” Pl.’'sgRe Mem. to Def.’s 1st Fee Opp. (“Pl.’s 1st Fee
Reply”) [Dkt. # 21] at 1 n.1.



In July 2014, the Court granted in part andidd in part defendant’'s motion to dismiss,
leaving only two of plaintiff's claims under tH2CDCL intact and dismissing the remainder of
plaintiff's state law chims. Order (July 8, 2014) [Dkt. # 26]; Mem. Op. (July 8, 2014) [Dkt.
#27]. In August 2014, defendant filed a motiom felief from judgment pursuant to Federal
Rule 60(b)(5), arguing that the FDCPA judgmbatl been satisfied. Def.’s Mot. for Relief from
J. [Dkt. # 34]. Plaintiff opposed the motion. BIOpp. to Def.’s Mot. for Relief from J. [Dkt.

# 37]. The Court denied defendant’s motion and noted that:

[B]oth parties have insisted upon clutteyithe docket with pleadings that fall

outside the ordinary motion, oppositiomdareply called for by the federal and

local rules. There would be little justification for the these sorts of excessive,

repetitive, and unnecessarily sharp pleasliiig any case, but in this case in

particular, given the nature of the allégas and the amounts at stake, there has

been a particularly striking expenditure effort and resources on both sides that

has tried the Court’s patience and wasted the Court’s time.

Order (Sept. 11, 2014) [Dkt. # 41] at 2. Theu@dhen permitted plaintiff “to amend her motion
for attorney’s fees only to include the fees incurred in connection with her opposition to
defendant’s motion for relief [from judgm8, but not her proposed surreplyid. at 2—-3.

In response to the Court’s order, plaintiffbenitted an amendment to her original fee
request, seeking an additional $19,440.00 for 4B0s expended in responding to defendant’s
motion for relief from judgment. Amendment Rb.’s 1st Fee Mot. [Dkt. # 42] (“Pl.’s 2nd Fee
Mot.”). Defendant opposed plaintiff's amended request, despite the fact that it was explicitly
permitted by the Court, and again argued thainpiff's fee award should be eliminated or
drastically reduced because “[tlhe time claimed by the Plaintiff reflects ‘grossly excessive
hours.” Def.’s Resp. to Pl.’s Supp. Feetiffen [Dkt. # 43] (“Def.’s 2nd Fee Opp.”) at 2,
quoting Bell v. Prefix, Inc. 784 F. Supp. 2d 778, 783 (E.D. Mich. 2011). Plaintiff, after

professing to be “perplexed” by defendant’s filing and considerate of the Court’'s admonition to



stop “cluttering the docket,” nevertheless dile& six-page reply to defendant’s two-page
opposition, and requested an additional $5,940d@30the 13.20 hours spent drafting that
document. Pl.’s Reply to Def.’s 2nd Fee Opp. [Dkt. # 44].

After considering the parties’ many pleadings, Magistrate Judge Robinson issued a
Report and Recommendation @ctober 24, 2014, recommending that plaintiff's initial fee
request of $195,332.00 be reduced by eighty-five percent because: (1) the hours requested for
drafting and filing the complaint, the oppositiondefendant’s motion to dismiss, and the fee
petition were significantly more than wouldasonably be required for that amount of work,
Report & Recommendation at 8-9; (2) plaintiftided in her request hours expended on the
District of Columbia law claims, on which plaintiff did not prevad, at 9; (3) “some of the
hours [plaintiff] expended had no purpose in the cdniéxhe status of this action” because the
work was performed after defendant haceadly offered to accept judgment on the FDCPA
claims,id. at 9-10; and (4) plaintiffsaunsel failed to “heed the Court’s admonition to refrain
from filing submissions that are ‘unnecessarily enlarge[d] with sharp attacks’ on the opposing
party and counsel.” Id. at 10, quoting Minute Order (Feb. 11, 2014). The report also
recommended reducing the 56.40 hociegmed in the second fee request by fifty percent, to
28.20 hours at the requested rate of $450 per hour, $epdaintiff's counsel “again engaged in
the tactics against which the Court caogd, thus expending considerable unproductive
activity.” 1d. at 11. In total, then, the Magistrafeidge recommended awarding plaintiff
$41,989.80 in attorney’s fees: $29,299.80 for the first fee request and $12,690.00 for the second
fee request. The report also recommended angrglaintiff all requested costs and post-

judgment interestid.



STANDARD OF REVIEW

Pursuant to Federal Rule Givil Procedure 72(a) and tal Rule 72.2, a court may refer
nondispositive matters, including the award dfomey’'s fees, to a Magistrate Judge for
resolution’ Fed. R. Civ. P. 72(a); LCVR 72.2(a). pbh referral, the Magistrate Judge “must
promptly conduct the required pexxdings and, when appropriatesue a written order stating
the decision.” Fed. R. Civ. P. 72(age alsd.CvR 72.2(a). Once the Magistrate Judge issues
his or her decision, any party may raise objectimnghat decision within fourteen days “after
being served with the order.” LCvR 72.2(sge alsd~ed. R. Civ. P. 72(a). The district court
shall review “timely objections and modify or set aside any part of the order that is clearly
erroneous or is contrary faw.” Fed. R. Civ. P. 72(akee alsoLCvR 72.2(c). “Under that
deferential standard, a gnatrate judge’s factual findings aliscretionary decisions must be
affirmed unless, ‘although therg evidence to support [them], the reviewing court on the entire
evidence is left with the definite and firoonviction that a mistake has been committedhh.
Ctr. for Civil Justice v. AmbusiY94 F. Supp. 2d 123, 129 (D.D.C. 2011), quokied. Savs. &

Loan Ins. Corp. v. Commonwealth Land Title Ins. @8Q F.R.D. 507, 508 (D.D.C. 1990).

2 Pursuant to Federal Rule of Civil Procedure 54(d), a court alternatively “may refer a
motion for attorney’s fees to a magistrate judge under Rule 72(b) as if it were a dispositive
pretrial matter.” Fed. R. Civ. P. 54(d)(2)D Under those circumstances, the court would
review a report and recommendati prepared under Rule 72(de novo Fed. R. Civ. P.
72(b)(3);see alsd_.CvR 72.3(c). But the Court did not makeRule 72(b) referral in this case.
Rather, the Court expressly referred the attorney fee dispute to the Magistrate Judge for decision
pursuant to Local Civil Rule 72.2. Order (M&4, 2014) [Dkt. # 18] (“It is ordered that the
Motion for Attorney’s Fees filed by plaintiff . . . is referred toMagistrate Judge for preparation

of a report and recommendation pursuant to L.CVZR2.”). That rule permits a district judge
faced with objections to a Report and Recommendation to “modify or set aside any portion of a
magistrate judge’s order under tHiile found to be clearly emeous or contrary to law.”
LCVR 72.2(c);see alsdred. R. Civ. P. 72(a) (permitting referral of nondispositive matters to a
magistrate judge and providing for modification whegport is “clearly erroneous or is contrary

to law”). Accordingly, that is the proper standafdeview in ruling on th parties’ objections to

the Magistrate Judge’s report.



ANALYSIS

Attorney’s Fees

A. Defendant’s Objections

The Court begins with defendant’s olijens to the Report and Recommendation. As a
threshold matter, defendant incorrectly aguhat the Court should review the Report and
Recommendationle novo SeeDef.’s Objections at 3; Def.’'®esp. to Pl.’s Objections [Dkt.
#51] at 1-3. Where, as here, a nondispositive mattesferred to a magistte judge pursuant
to Local Rule 72.2 or Federal Rule 72(a), theore and recommendation is reviewed under the
“clearly erroneous or contrary to law” standarfieeLCvR 72.2(c); Fed. R. Civ. P. 72(a3ee
also supranote 2. Rather than identifying any clear error committed by the Magistrate Judge,
defendant instead offers a variety of old and/ reguments for denying plaintiff's fee request
outright or reducing it even further, and asks this Court to review the Report and
Recommendation’s findings and conclusions an®ecause defendant has not even attempted
to show that the Report afRecommendation’s findings are cleadyroneous, the Court could
overrule defendant’s objections on that ground alone.

However, even if defendant had properlgnred its objections as assertions of clear
error, defendant’'s arguments would not watrenodifying the Report and Recommendation.
Defendant first urges the Court deny plaintiff's fee award altogether on the grounds that the
“Initial fee petition is shockiny unreasonable” and that the supplemental fee petition is
similarly “excessive and should shock the conscience of this Court.” Def.’s Objections at 3, 8.
In support of its claim, defendant offers the faling arguments: that it is within the Court’s
discretion to deny plaintiff anfee award where the request is so outrageous that it “shocks the

conscience,’id. at 3—4, 8; that other districtourts have completely denied fees for “far less



egregious” requestg]. at 4-7; and that the Report andcBemmendation “failed to consider the
expert testimony of Melvin Hirshman, formBar Counsel for the state of Maryland” on this
point. Id. at 7.

Not one of these allegations leaves the Cowrith the definite and firm conviction that
a mistake has been committed&inbush 794 F. Supp. 2d at 129, quotifkgd. Savs. & Loan,
130 F.R.D. at 508, simply because the Magistrate Judge awarded any fees at all. Neither the fact
that a courtmay — but is not compelled to — exercise its discretion and decline to award fees
where a request is “outrageously unreasonable,thfact that other courts have completely
denied fee requests in other cases, warrants a finding of clear error here. The cases cited by
defendant permit, but do not matelarejecting an award outright and therefore cannot show that
the Magistrate Judge’s recommendation on thabtpmias an abuse of discretion or clearly
erroneous. The Report and Recommendati acknowledged that a magistrate judge “may
indeed have discretion to” “deny any award” wharfee request is outrageous or unreasonable.
Report & Recommendation at 8 n.4, citi@grmel & Carmel PC v. Dellis Const., Li858 F.
Supp. 2d 43, 47 (D.D.C. 2012). However, the Magistdadge found that there was “no basis to
exercise such discretion hereyid instead went on to “[d]eteme a reasonable number of hours
in accordance with the applicable authoritiekd”

“Ultimately the court has ‘broad discretion deciding whether attorney fees should be

awarded on the particular facts of each casBgdétt v. U.S. Dep’t of Justic846 F. Supp. 2d 96,

3 Savino v. Computer Credit, IncZ1 F. Supp. 2d 173 (E.D.N.Y. 1999), the case cited by
defendant as “most analogous” to the present sag®ef.’s Objections at 5-6, does not change

this result. In that FDCPA case, the court did not decline to award any fees at all, as defendant
urges here. Rather, the court engaged intaildd analysis of the hours expended, and reduced
the prevailing party’s fee request of more than $34,000 to an award of $3,675.00 — roughly
eleven percent of the original requesaving 71 F. Supp. 2d at 176-77. In light of the end
result inSaving the recommendation that plaintiff be awatamly fifteen percent of the first fee
request and fifty percent of the second requesheadly be viewed as an abuse of discretion.



99 (D.D.C. 2012), quotinglationwide Bldg. Maint., Inc. v. Samps&h9 F.2d 704, 710 (D.C.
Cir. 1977). The Court cannot find that the Magistiaidge abused this discretion in declining to
deny plaintiff's fee award in its entirety, especially in the context of the FDCPA, where “the fee
award under 8§ 1692k is mandatory in all lné most unusual circumstancesCarroll v.
Wolpoff & Abramson53 F.3d 626, 628 (4th Cir. 1995), citi@yaziano v. Harrison950 F.2d
107, 113-14 (3d Cir. 1991). In light of the gigrant reduction to the total fee request
recommended by the Magistrate Judge, tlo@rCis unconvinced that the recommendation to
award plaintiff any fees deviated so far from the FDCPA'’s reasonableness standard that it
constitutes clear error or is otherwise contrary to |&¥. LaPrade v. Kidder Peabody & Co.
146 F.3d 899, 906 (D.C. Cir. 1998) (“Although a district court might in some circumstances
consider a fee request . . . so ‘outrageously unreassiithat outright denial of the request or an
item within the request would be appropriate . e. thstrict court’s decision to award a lesser
figure than the lodestar request, rather than denying the request outright, was within the district
court’s discretion.”) (internal citations omitteddnchondo v. Anderson, Crenshaw & Assocs.,
LLC, 616 F.3d 1098, 1104 (10th Cir. 2010) (“We are pexsuaded that the district court abused
its discretion in declining to categorically &&iall compensation for [plaintiff's counsel].”).
Additionally, the fact that the report “failed to consider the expert testimony of Melvin
Hirshman,” who “examined the pleadings and masi in this case and opined that the . . . hours
claimed by Plaintiff's counsedre ‘excessive and shockingDef.’s Objections at 7 (citations
omitted), is hardly grounds for rejecting thep@e and Recommendation. The Magistrate Judge
engaged in an independent review of the pleadings and motions, including specific time entries
on plaintiff's counsel’s time sheets, in reaching #ighty-five and fifty percent reductions she

applied to plaintiff's fees. SeeReport & Recommendation at 8-11A determination of the



reasonableness of an attorney fee request — an issue which is squarely and singularly committed
to the court’s discretion — is not the type oti&mtific, technical, or other specialized” area of
inquiry that would require an eert to “help the trier of fact to understand the evidence or
determine a fact in issue.” Fed. R. Evid. 702(&he Magistrate Judge’s decision not to rely on

Mr. Hirshman'’s testimony itherefore not clear error.

The Court also notes that defendant’'s issues with the number of hours claimed by
plaintiff are, at least in para result of defendant’s own amtis. Duplicative and unnecessary
filings by defendant, especially the motion for relief from judgment and the objection to
plaintiff's court-approved suppleamtal fee request, required piaif to expend additional time
and effort in responding and drove up the number of hours sought in the fee petiieas.
generallyOrder (Sept. 11, 2014) at 2. To deny ptdf any fees whatsoever would reward
defendant’s contentious behayiavhich the Court will not do. Defendant’s objections on that
ground are therefore overruled.

In the alternative, defendant asks the €dor reduce the hourly rate for plaintiff's
counsel from $450 to $175 per hour. Def.’s Objections at 9-11. But the problem with this
challenge to the Magistrate Juedg Report and Recommeéation is that defendant never once
objected to the $450 hourly rate when it was retee by plaintiff in her first fee motiorsee
generallyDef.’s 1st Fee Opp., or to that rate when it was requested by plaintiff in her second fee
motion. See generallyDef.’s 2nd Fee Opp.see alsoReport & Recommendation at 3
(“Defendant, in its opposition, does not appeadigpute either Plaintiff’'s entitlement to an
award, or the hourly rate claimed by Plaintiffsunsel.”). On that point, defendant claims that
its argument that the fee award should be deaiddght “challenge[d] not only the number of

hours billed by Defendant [sic], but also the houdye billed by Plaintiff's counsel.” Def.’s



Resp. to Pl.’s Objections at 14ee also id(“[A]lthough Defendant advocates that this Court
should deny any fee to Plaintiff's couns@&efendant’'s opposition also puts at issuethe
hourly rate claimed.”). But upon review offdadant’s oppositions to both of plaintiff's fee
motions, the Court finds that they focusexiclusively — and repeatedly — on the aggregate
number of hours claimed and the argument ghaintiff's fees shoud be denied entirelySee
generallyDef.’s 1st Fee Opp.; Def.’s 2nd Fee Opp. THiere, the hourly rate issue has been
waived.

“[1]t would be fundamentally unfair to permit a litigant to set its case in motion before
the magistrate, wait to see which way the wind was blowing, and — having received an
unfavorable recommendation — shiftage before the district court.”’Aikens v. Shalala956 F.
Supp. 14, 23 (D.D.C. 1997), quotifaterson-Leitch Co. v. Mass. Mun. Wholesale Elec, Co.
840 F.2d 985, 991 (1st Cir. 1988). Defendant faileddntest the reasonableness of plaintiff's
hourly rate before the Magistrate Judge, &amd Court will not now consider that untimely
objection. See id.(“[T]his court will not consider ‘an argument which could have been, but
inexplicably was not, presented’ to the Magistrate Judge in the first instance.”), quoting
Paterson-Leitch840 F.2d at 991. In any event, the Court cannot find that it was clear error for
the Magistrate Judge to accept tadfeymatrix rate of $450.00 per hour for plaintiff's counsel’s
work where defendant offered no altatine rate in opposing the fee motions.

In sum, defendant has not shown that the Magistrate Judge’s findings are clearly
erroneous or contrary to law. For thaasen, the Court will overruléefendant’s objections.

B. Plaintiff’'s Objections

Plaintiff's submissions are not a significant improvement over defendant’s when it comes

to the standard of review; iedd, plaintiff invites the Court tapply both the clear error auie

10



novotests. SeePl.’s Objections at 4. While plaintiff raés a host of objections to the Report and
Recommendation, she also falls short of identifyang clear errors that would warrant rejecting
the Magistrate Judge’s findings.

Plaintiff first asserts that the Magistrate Judge erred in reducing the fee award on the
grounds that plaintiff's counsel engaged in unproductive, wasteful, and duplicative dctidity.
at 5-7. The Report and Recommeimia determined that the 346 hours plaintiff's counsel
claims she spent “litigating the FDCPA claims in this case” constituted excessive and
unnecessary effort. Report & Recommendation at 8-9 (“[I]netttontext of this action, the term
‘litigation’ is misplaced: the only ‘litigation’ in whig Plaintiff engaged prior to filing [her initial

fee motion] was the filing of the awplaint, and the filing of an oppositio . . to the defendants’

4 Plaintiff objects that the Magistrate Judge talienly stated that plaintiff’s opposition to
defendant’s motion to dismiss was “confined to less than one page of text.”” Pl.’s Objections at
5, quoting Report & Recommendation at 9. RIHinlid file a brief “Response to Defendant’s
Motion to Dismiss,” but also filed a twentpdir page “Opposition to Defendant’'s Motion to
Dismiss,” which included seventeen pages relati® the FDCPA claims on which plaintiff
prevailed. SeePl.’s Mem. in Opp. to Def.’s Mot. to Dismiss [Dkt. # 8] at 1-17. Plaintiff did so
notwithstanding the fact that the Local Rules of this Court require only the filing of a single
memorandum of points and authorities in opposition to a mot@el CvR 7(b). In any event,

this small oversight by the Magistrateud@le is not dispositive, as the Report and
Recommendation identifies a variety of reasémsrecommending that plaintiff's initial and
supplemental fee petitions be reduced lghefive and fifty percent, respectively.

5 Plaintiff also objects to the Magistrateidge’s conclusion that plaintiff's counsel
“expressly concedes that some of the hoexpended had no purpose in the context of this
action,” referring to the 87 hours plaintiff's coweispent drafting her opposition to defendant’s
motion to dismiss “in spite of the fact that 2adants had already offered to accept judgment
on said claims.” Pl.’s Objections at 6, dung Report & Recommendation at 9—10. Plaintiff's
counsel avers that she was unaware of thenesled Rule 68 offer uih after she filed the
opposition. Id. at 6—-7. While it may be true that plafhtilid not pick up the offer of judgment

from her mailbox until January 29, 2014, two dayerashe filed her opposition to the motion to
dismiss, the offer of judgment was delivered to the address identified by plaintiff’'s counsel as her
law firm on January 17, 2014, wellfoee the opposition was dué&eeEx. A to Pl.’s Fee Reply

[Dkt. # 21-1]. Plaintiff's counsel’s apparent failure to pick up this mail cannot serve as the basis
for an objection to the Magistrate Judge’s findihgt at least a portion of the 87 hours plaintiff
spent opposing the mooted motion to dismissRBEPA claim was wasteful or unnecessary.
Plaintiff's objection on that ground is therefore overruled.

11



motion to dismiss.”). After reviewing the cas®v and plaintiff's counsel’'s time sheets, the
Court cannot find clear error in that determination and the subsequent fee reductions, especially
in light of the degree of success pté#fis counsel attained for her client.

In fact, the Court finds that the roughly ®8urs’ worth of work for which the report
recommends compensating plaintiff far more accurately reflects what would be expected for a
reasonable attorney to complete those various filings. The reductions here are reasonable and
plaintiff was awarded a quite generous portiorhef requested fees in comparison to similarly
situated prevailing partiesSee, e.g.Beasley v. Red Rock Fin. Servs., L B89 F. App’x 138,

141, 143 (4th Cir. 2014) (finding no abuse of disorewhere trial court reduced fee request of
$52,120.00 to an award of $5,000.00 based on the linsiiditory damages the plaintiff had
recovered under the FDCPASaving 71 F. Supp. 2d at 174, 177 (reducing the plaintiff's fee
request of more than $34,000 to an award®675.00 in FDCPA action). Plaintiff benefits
from the clear error standard here, and heealgn on that ground will therefore be overruled.

Plaintiff further argues that the Magistrate Judge erred in reducing plaintiff's fee award
for time spent on the District of Columbia claims on which plaintiff did not prevail. Pl.’s
Objections at 5, 7-9. Plaintiffontends that she is entitled to “seek reimbursement for such
claims as said claims are based on the same common nucleus of operative facts as the FDCPA

n 6

claims. Id. at 5. While that may be true, whéia plaintiff has achieved only partial or

limited success, the product of hours reasonakjyended on the litigation as a whole times a

6 Plaintiff also argues that the reduction for time expended on the District of Columbia
claims is improper because defendant did not raise that argument. Pl.’s Objections at 8. But the
Court — and the Magistrate Judge — is requirecotasider not only whether there are unrelated,
unsuccessful claims that shoudd discounted from a fee awakiit also whether the fee award

is reasonable in light of the level of success attained for the chheaat.Hensley v. Eckerhadit1

U.S. 424, 434 (1983). Thus, the Magistratelge was required to determine whether the
requested fee award was reasonable in ligltheflimited success on plaintiff's claims and to
reduce the fee award accordingly, regardtésghether defendant raised that point.

12



reasonable hourly rate may be an excessive amoustven where the plaifits claims were
interrelated, nonfrivolous, angised in good faith.”Hensley v. Eckerhard61 U.S. 424, 436
(1983)” That is precisely the case here, wherenpifiis counsel sought more than $220,000 in
fees for a successful FDCPA claim worth offtl,001.00 to her client. The Magistrate Judge
was therefore justified in reducing plaintiff's fee award to reflect the fact that she succeeded on
only one individual claim, and the Court will tniind clear error in that determinatiorsee F.J.
Vollmer Co. v. Magawl102 F.3d 591, 599 (D.C. Cir. 1996) (“Even in cases where claims are
interrelated, courtsh®uld proportion fees to the ‘significee of the overall relief obtained by

the plaintiff in relation to the hours reasbly expended on tHiigation.”), quoting Hensley,

461 U.S. at 435.

Plaintiff further maintains that the Magistrate Judge erred in reducing plaintiff's fee
award for hours expended in drafting and filindpiissions that were “unnecessarily enlarge[d]
with sharp attacks” on the oppogirparty. Pl.’s Objections at 9—1kee alsoReport &
Recommendation at 10, quoting Minute Order (Feb. 11, 2014). Plaintiff cites no law for her
assertion that it was clear error for the Magistthtdge — in exercising her broad discretion in
awarding fees — to apply a percentage reduction to plaintiff's fee award based on the volume of
unproductive and wasteful activity that violated explicit order to be respectful in pleadings
filed before the Court. She variously argueattthe Court’s order only prohibited attacks on
opposingcounsel not on the opposingarty; that the order did not apply to the fee motions; and

that “reasonable minds may diffas to whether” plaintiffs comments directed at the opposing

7 While Hensleyinvolved a different fee-shifting stae, 42 U.S.C. § 1988, this Circuit
applies that case’s rule to “all federal statutes limiting fee awards to ‘prevailing part[ies].
George Hyman Constr. Co. v. Bropol63 F.2d 1532, 1535 (D.C. Cir. 1992), quotihgnsley
461 U.S. at 433 n.7.

m
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party constituted “sharp attacksPl.’s Objections at 9—10. None of these arguments supports a
finding of clear error.

Plaintiff was twice unambiguously directeéd refrain from unfounded and hyperbolic
attacks on her opponehiand she failed to do soSeeReport & Recommendation at 10-11
(describing the various instances in which plaintiff “engaged in the tactics against which the
Court cautioned”). The Magistrate Judge propestercised her discretion in determining that
plaintiff was not entitled to fees for hours spemigaging in those wasteful and unnecessary
actions, and that such behavior warranted a percentage reduction in plaintiff's total fee award.
See, e.glLaborers’ Int'l Union of N. Amv. Brand Energy Servs. LI.€46 F. Supp. 2d 121, 126
(D.D.C. 2010) (“If a court determines that. waste of effort has occurred, it has the discretion
to simply reduce the proposed fee by re@asonable amount without an item-by-item
accounting.”), citingLaPrade v. Kidder Peabody & Cal46 F.3d 899, 906 (D.C. Cir. 1998).
Plaintiff's objection on that ground is therefore overruled.

Finally, plaintiff argues that the Magistrate Judge erred in concluding that the FDCPA
does not mandate a fee award in the lodestauam Pl.’s Objections at 12—16. Plaintiff argues
that “the lodestar method is apprigpe” in the fee-shifting contexid. at 12, that it is “the
established method” for calculating such feis, that it is the “prevailing method of fee
calculation,”id. at 13, and that it “is the appropriate method” for determining féésat 16.

The fact that the lodestar methodussually the proper approach to determining fees does not

8 SeeMinute Order (Feb. 11, 2014) (“[T]he Coureed not exercise its jurisdiction to
permit parties to file pleadings that are unnecessarily enlarged with sharp attacks on counsel such
as ‘defendant disingenuously asserts,’ or ‘defendant absurdly argues,’ or ‘it is hard to believe that
defendants would stoop to such a blatant mischaracterization.””); Order (Sept. 11, 2014) at 2
(“There would be little justification for the theserts of excessive, repetitive, and unnecessarily
sharp pleadings in any case, but in this case in particuldnere has been a particularly striking
expenditure of effort and resources on both sttes has tried the Court’s patience and wasted

the Court’s time.”).
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conflict with the Magistrate Judge’s statement that it is mandatoryin the FDCPA context
where circumstances justify a departure frima lodestar amount. Although no court in this
circuit appears to have squaretydaessed the issue, the Court finds the Fourth Circuit’s analysis
persuasive on this point:

[Section] 1692k does not mandate a fee awiarthe lodestar amount. If the

concept of discretion is to have any meaning at all, it must encompass the ability

to depart from the lodestar imppropriate circumstances.Hensley itself

recognized that, in certain circumstanaas.award in the lodestar amount may be

excessive. When “a plaintiff has achel only partial odimited success,” the

district court, in calculating an appropriate fee award, “may simply reduce the

award to account for the limited success.”

Carroll, 53 F.3d at 629, quotinglensley 461 U.S. at 436—-37@ccord Dowling v. Litton Loan
Servicing LR 320 F. App’x 442, 446 (6th Cir. 2009) (“[I}he plaintiff has achieved only partial
success, the award may be adjusted as necessary to achieve a reasonableTiesuitdi; v.
Wolpoff & Abramson, LLP312 F. App’x 161, 164 (11th Cir. 2008) (finding no abuse of
discretion where the “districtoart reduced the lodestar amount by 85% in the light of the
nominal amount of the statutory damages awthat [plaintiff] received” under FDCPA).

The Magistrate Judge did not commit clear error when she followed the guidance of the
Supreme Court and the Fourth Circuit in daolinto award plaintiff the full lodestar amount
under circumstances where “the produchofirs reasonably expended on the litigatio.times
a reasonable hourly rate” resulted in “an excesameunt” in light of the “only partial or limited
success” attained by plaintiffmunsel on plaintiff's claimsHensley 461 U.S. at 436ee also
Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich LPA59 U.S. 573, 598 & n.16 (2010)

(noting that “courts have discretion in caldirlg reasonable attorney’s fees” under the FDCPA,

and that while “[m]any District Courtsppaly a lodestar method,” those courts “permit]]
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downward adjustments in appropriate circumstances”). Plaintiff’'s objection on this point is
therefore overruled.

The Court concludes that plaiif has failed to demonstrate that the Magistrate Judge’s
recommendations are clearly erroneous or contrary to law. For that reason, the Court will
overrule plaintiff’'s objections.

I. Costs

Defendant also objects to the Magistraiedge’'s recommendation that plaintiff be
awarded $442.95 in costs, and argues that costsafreeasly been paid to plaintiff along with the
judgment of $1,001.00 in plaintiff's favor. Def.’s Objections at 12, citing Report &
Recommendation at 11. Defendant has ingeedented plaintiff with a check for $1,443.96¢
Ex. 4 to Def.’s Mot. for Relief from J. [Dkt. # 38}, and by plaintiff's own admission, that check
has been deposited in plaintiff's counsel’s client trust account. Pl.’s Opp. to Def.’s Mot. for
Relief from J. [Dkt. # 37] at 1 n.1. The Court will not revise the Magistrate Judge’s Report and
Recommendation on this point, as costs have badr@alaintiff and this part of the report has
therefore already been satisfied.

lll.  Post-Judgment Interest

The parties did not object to the Repartl&Recommendation’s award of post-judgment
interested to plaintiff. Accordingly, the Couvill adopt that section ahe report in its entirety.
IV.  Additional Fees

Plaintiff requests compensation for an additional 63 hours of time spent researching and
drafting the objections to the Magistrate Jeidgeport, Pl.’'s Objections at 17, and for 44.1 hours
for researching and drafting plaintiff's resporieaedefendant’s objections. Pl.’s Resp. to Def.’s

Objections [Dkt # 49] at 2. Because these retpude not in any way relate to the success of
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plaintiffs FDCPA claim, or to the opposition ttefendant’s motion for relief from judgment for
which the Court authorized plaintiff to seele$e the Court finds that these requests are “too
attenuated from the adjudication of the . .. complaint to be naisalble.” Wright v. District of
Columbig 883 F. Supp. 2d 132, 134 (D.D.C. 2012). Granting plaintiff an additional $48,195.00
for objecting to the Magistrate Judge’s generous recommendation that plaintiff be awarded
$41,989.80 is simply not warranted. Plaintiff's reguéor reimbursement for these additional
fees is therefore denied.
CONCLUSION

The Court finds that neitherahtiff nor defendant has demarated that the Magistrate
Judge committed clear error or that the Report and Recommendation was contrary to law.
Therefore, the Court will adophe Report and Recommendatioritgientirety. As a result, the
Court will grant plaintiff's motions for attorney’s fees in part and will deny them in part, and will
enter judgment for fees in the amount of $41,989@0s post-judgment terest. A separate

order will issue.

74% B heh—
v,

AMY BERMAN JACKSON
United States District Judge

DATE: January 6, 2015
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