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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RAHEL A.DEMISSIE,
Plaintiff,
V. Civil Action No. 13-2002 (ESH)

STARBUCKS CORPORATE OFFICE AND
HEADQUARTERS,

Defendant.

MEMORANDUM OPINION

Plaintiff Rahel A. Demissie filed this action on December 18, 2013, against mrbuc
Corporate Office and Headquarters (“Starbucksd¥ed on a clairaf unlawful employment
actions motivated by discrimination on the basis of race, gender, or national cBsgiCoMmpl.,
Dec 18, 2013 [ECF. No. 1].Jhe parties engaged ifengthyseries of settlement conferences
under the auspices of Magistrate Judge Robinsorthbytisagree on whether a settlement was
reached during settlementonference held on November 6, 2014.

Plaintiff, claiming that no settlement had been reached, renoticed depositions f
December 52014, but defendant did not atterféllaintiff filed a motion to compel depositions
and extend discovery on December 10, 20B&e Pl.’s Mot. to Compel, Dec. 10, 2014 [ECF
No. 33].) On Decembr 11, 2014, Starkks filed amotion to enforce settlement agreemesee (
Def.’s Mot. to Enforce, Dec. 11, 2014 [ECF No. 34]), an opposition to plaintiff's motion to
compel 6ee Def.’s Opp. to Mot. to Compel, Dec. 11, 2014 [ECF No. 35]), and a motion for
protective order (See Def.’s Mot. for Protect. Order, Dec. 11, 2014 [ECF No. 36]). The Court

held an evidentiary hearing on February 6, 2015. Kelly Scindian, attorney for &sraond
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Richard Salzman, attorney fivts. Demissie provided testimony abotite alleged settlement
agreementand several emails exchanged between counsel sidrafter the November 6,
2014settlement conference were admitted into evidence. Mr. Saldidarot provide
testimony on direct examination, bepresented that he adopted his emails relating to the
settlement as true statementSee(Evid. Hr’'g Tr. at 4950, Feb. 6, 2015 [ECF No. 43¢.”).)
Based on the testimony ofglwitnesses, the exhibits, and the entire record, the Court makes the
following findings of fact and conclusions of law.
BACKGROUND

Ms. Demissiewho was born in Ethiopidiled apro se lawsuit againsStarbucks alleging
that the company violateLitle VII by failing to “equally apply [its] rules and regulations”
pertainng to pay raises and work scheduling “to all employeemrdles®f race, gender, or
national origin” and by retaliating against her for “report[ing] the swn&to human resources.
(Compl.at2-3.) On February 25, 2014, the Court granted defendant’s partial motion to dismiss,
dismissing plaintiff's claims of race and gender discrimination and retediegiating to the
reduction in hours on the grounds of failure to exhaust admiivstr@medies.(See Mem. Op.
and Order, Feb. 25, 2014 [ECF. No. 12] at 5.) f@meaining allegations that Starbucks 1)
discriminated against plaintiin the basis of national origin by failing to provids. Demissie
with regular performance reviews and pay increases, and 2) retaliated algamtist Ipy
informing her that she and her sister couldarger work at the same Starbucks store, were
permitted to proceed.S¢eid.)

On April 8, 2014, the Court held an initial scheduling conference andwiisy was
scheduled to close on August 24, 2018eMin. Entry, Apr. 8, 2014.)Thediscovery period

was subsequently extended to December 20, 20&.Min. Order, Nov. 5, 2014 The Court



alsoreferredthe case to Magistrate Judge Robinson fdtesaent discussions.(See Order
Referring CaseApr. 8, 2014.) Te parties met for mettion on four occasions: May 27, 2014,
June 12, 2014, June 25, 2014, and November 6, 2ZDid first three settlement conferences
were mediated by Magistrate Judge Robinson, but the final conference wasdbgiheterm
law clerk. GeeTr. at 23.)

The partiesnitially met for mediation oMay 27, 2014. Duringhis conferencethe
parties discussed plaintiff's claims and allegatiand potential terms of the settlement
agreement. See Tr. at 21 & 23.) Plaintiff proposed a specific amount to settle the claims, and
defendant stated that any settlement agreement between the parties would bertantitite
plaintiff’'s agreement to voluntarily resign from her position at Starbucks, teeapply, to
release all claims against defendant, and to maintaifidentiality of all material terms.S¢e
Tr. at 23) The settlement amount proposed by plaintiff was not accepfedTi(. at24.) Both
parties agree that they did not discuss tax treatment of the settlement amount atigtisrmed
(SeeTr. at 23 & 57)

During the second mediation, held on June 12, 20#&4parties were unsure how a
potential settlement agreement would affect plaintiff's independlerkers’ compensation
claim. SeeTr. at 24.) Defendant again sisted on the terms discusssdhe previous
settlement conference: voluntary resignation and no rehire, release ofnadi, dad
confidentiality of material terms.S¢e Tr. at 58-59.) The parties did not discuss tax allocation

during the second mediationSeé Tr. at 57.)

1 At the Court’s suggestion, plaintiff consulted with Richard Salzman, an experiEitiecdl|
lawyer. As a result, Mr. Salzman graciouatyreed to enter his appearance on plaistif€half.
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The third mediationvasheld on June 25, 2014 he parties discussed plaintiff's
workers’ @mpensation claim, and plaintiff represented that any settlement with an agrémen
release Starbucks of all claims would need to carve out an exception for her workers
compensation claim.Sge Tr. at 25.) Defense counsel agreed totirish and reiteated
defendants requiremerstfor settlementvoluntary resignation and no rehire, release of all claims
excluding the workers’ampensation claim, and confidentiality of material tern@e Tr. at
25.) Again, how the settlement amount would be taxed was not brought up by eitherJeerty. (
Tr. at 25; 57.)

On September 17, 2014, Mr. Salzman, counsegblEantiff sent an email to defense
counsel and proposed another settlement amo8eg.E{id. Hr'g, Feb. 6, 2014, Def.’s Ex. 1.)
In his email,Mr. Salzmaraddressed attorney’s fees and indicated that the settlement amount
would include his fees discounted at a significant reeeifl.) Defense counsel, Ms. Scindian,
responded the following dayquiring whether the offer included plaintiff’'s acceptance of the
voluntary resignation and no rehire terms previously discus§edid() On September 25,
2014, Mr. Salzman replied that his client would agree to resign, not seek rgerapiand
release all claims except th@rkers’ compensatiodaim. (Seeid.)

In the meantime, preparation for trial continu€daintiff notified defendant on
November 3, 2014, of upcoming depositions that would need to be completed before the close of
discovery in December 2014Se€ Def.’s Mot. to Enforce at Ex. A.)

The parties met for a fourth time for mediation on November 6, 2014. Magistrate Judge

Robinson wa®n vacatioron this date, anth lieu of rescheduling the settlement conference, she



instructed her law clerk, with the consent of the parteacilitate the discussiof.(See Tr. at
14.) The parties began the mediation by briefing the law clerk on prior discuss&sed.r.(at
28.) Plaintiff's counsel indicated to the law clerk that defendant had said tileenset must
include “the release [of] claims, carving out Ms. Demissie’s Wosk@ompensation claim,
which was still pending, Ms. Demissie’s voluntary resignation and no rehire.’at(Z9.) This
summary of settlement negotiations did not include a discussion regarditig¢aki@n of the
settlement amount.S¢e Tr. at 28.) Defense counsel then informed plaintiff that defendant had
rejected the emailed settlement amaamd proposed a counteroffer, which plaintiff rejected.
(SeeTr. at 29.)

The law clerk then separated the parties, leaving defense counsel in the chambers
conference room and removing plaintiff and Mr. Salzman to the chanvbénsg area (See Tr.
at 29 & 52.) The law clerk moved between the parties conveying offers and courgerbiiéer
did not ndicate at any point that there were additional tesuggestedby the parties. See Tr. at
31.) Defendant proposedinal settlemenoffer, and a few minutes later, the law clerk, plaintiff,
and Mr. Salzman returned to the conference room. According to Ms. Scindian, the kaw cler
said, “We have a deal."T({. at 32.) Mr. Salzman does not remember whether the law clerk said
this, but remembers that the parties thanked each other for being fledeteTr. at 52.) Both
parties agree that Ms. Scindian shook hands with plaintiff and Mr. Salzi@snTr( at 32 &
55.)

With the settlement amount agreed upon, the parties sat dd@inference table and

discussed staying discovgrgnding the parties filing a stipulation for dismiss&ee(Tr. at 34.)

2 The development of a complete record was hampered by Magistrate Judge Rebéfissal
to permit her law clerk to testifgt theFebruary 6, 2018videntiary hearing despite requdsys
counsel and the Court.



Ms. Scindian agreed to draft a written agreement of the settlen8etTr( at 53.) At that time,
Mr. Salzmamentioned for the first time that the settlement amowsd to his client should be
submitted on a 1099 form because the settlement amount should not be considared,as
back wages (See Tr. at34.) According toplaintiff, Ms. Scndian “either agreed to [the tax
allocation], or agreed to look into it.” (Pl.’s Reply, Dec. 12, 2014 [ECF No. 37] &f1.)
Scindian does not remember how she responded to Mr. Salzman’s re§eest. 4t 35.)
Following the November 6, 20kkttlemat conference, counsel for the parties engaged
in an email disagreement over what was said at the mediation regarding tax allmedtion
whether the parties reached an agreement on all material terms. Onléo\€m2014, Ms.
Scindian emailed Mr. Salzmaagarding the portion of the settlement amount attributable to
attorney’s fees and informed him that “a majority of the settlement amount tolpgmimeust be
attributed to back wages given the basis of her claims, and thus cannot be 1008fds’Mot.
to Enforce aEx. B.) Mr. Salzman respondédat same date that this tax allocation was “not
acceptable” because they had “specifically talked about this and agreed at the méediatien
Mot. to Compel at Ex. 2.) Ms. Scindian replied that she had agreed to look into the 1099 issue,
but confirmed that part of the settlement amount must be attributable to baclSgeaigl.) (
Disagreeing with Ms. Scindian’s memory of events, Mrz®an asserted that, “we were crystal
clear and you were not agreeing to look into it; you agreed to it. It is not acquestvhether
she pays taxes on it; she always pays taxes on it; it's a question of whetherl@/obimes
out. So the other optias to gross up the settlement by the small amount that she will have to
pay in FICA. If that is the option you prefer, let me knowld.)( Ms. Scindian responded that
the parties had “reached the settlement amount before any discussion of taxesi 3c¢dr)

On November 17, 2014, Mr. SalzmaskedMs. Scirdian to propose a percentageallocate to



back wages. Seeid.) The attorneys proceeded to negotiate the portion of the settlement that
would be allocated as back wageSee(id.) On November 18, 2014, Mr. Salzman agreed to
recommendo his clientdefendant’s proposal that less than $1,60the settlement amount
would be attributed to back wagéqSeeid.)

On November 20, 201Mr. Salzman emailethat his client would not agree tiois tax
allocationandMs. Demissievas “quite frustrated with this change in positioridgfendant].”
(Def.’s Mot to Enforceat Ex. C.) Mr. Salzmanndicatedto Ms. Scindian on November 24,
2014 ,that a change in plaintiff's personal circumstances made it impossible for fedumavily
resign from her position at Starbuck&eg Mot. to Enforceat 6) Ms. Scindian later learned that
the change in Ms. Demissie’s circumstances was thavdrkers’ compensation attorney had
advised her that voluntarily resigning from her position could compromise her claaTr( at
37.)%

Intending for the litigation to recommence, Mr. Salzman re-noticed deposfions
defendant’s employeds be held in early DecemberSeg Def.’s Mot. to Enforce at Ex. C and
Ex. D.) Counsel discussed the status of the settlement by phone, atikiéan followed up
by emailon December 1, 2014. She wrote that the parties filegotiated a settlement in
principle on Nov. 6,” bushewas trying to schedule witnesses for deposs&tiarDecember.

(Pl.’s Mot. to Compel at Ex. 5.Ms. Scindian also indicated that her interpretation of the

settlement break down was that plaintiff had revoked her agreement to voluntagiyfrem

3 Assuming that FICA ashMedicare taxe had to be paid on the $1,000, plaintiff would have
received approximately78.00 less in settlement proceedSee(Tr. at 45.)

4 In her motion to compel, plaintiff stated that she “no longer wishes to enter intettleengnt
on the terms previously discussed” because 1) defendant attempted to changestbéttes tax
allocation provision, and 2) plaintiff “learned that the provision requiring her voluntary
resignation from Starbucks . . . could jeopardize portions of a pre-existing workepsrtsation
claim.” (Pl.’s Mot. to Compel at 1-2.)



her position. $eeid.) On December 2, 2014, Mr. Salzman responded that his interpretation of
the dispute was that defendant “reneged on the material term we agreed uporedidhierm
regarding the atication of the settlement payment as 1099 damages, rather thdhwaages.”
(Pl.’s Mot. to Compel aEx. 2)
LEGAL STANDARD

“It is well established that federal district courts have the authority to erdetttement
agreements entered into by the litigants in cases pending before tbdman Schutte Constr .,
LLC v. Emerson Process Mgmt. Power & Water Solutions, No. 02-1987, 2007 WL 1794105, at
*3 (D.D.C. June 19, 2007). When there is a genuine factual dispute as to whether the parties
agreed to a binding settlement, the Court must hold an evidentiary hearing in whichiése pa
are afforded the opportunity for croegamnation. See United States v. Mahoney, 247 F.3d 279,
285 (D.C. Cir. 2001). The moving party bears the burden of proving by clear and convincing
evidence that the parties reached a binding agreerSBemSamra v. Shaheen Bus. and Inv. Grp.,
Inc., 355 F. Supp. 2d 483, 493 (D.D.C. 2005) (citipgjano v. Eagle Maint. Servs., Inc., 952 F.
Supp. 1, 3 (D.D.C. 1997)kor a contract, written or oral, to be enforceable under D.C. law, the
court must find that there was “(1) an agreement to all mbterras, and (2) intention of the
parties to be boundDuffy v. Duffy, 881 A.2d 630, 634 (D.C. 2005).

Which of the parties’ agreemetdrmsare material is a question of facee, e.g., Queen
v. Schultz, 747 F.3d 879, 885 (D.C. Cir. 2014)erinsthat are “not necessary for the parties to
understand how they are expected to perform the contract itself” are not cedsrdeerial.
Tauber v. Quan, 938 A.2d 724, 730 (D.C. 2007). For example, terms that were not discussed by
the parties during negotiations, but are only brought up aftefiattemay be deemed

immaterial. See Dyer v. Bilaal, 983 A.2d 349, 358 (D.C. 200@)nding that confidentiality was



not a material term in part because the parties had not discussed confideviiédityegotiang
the settlement)Whereascourts have found that the amount to be paid and the release of
liability are material terms to a settlement agreem&es, e.g., Wisev. Riley 106 F. Supp. 2d 35,
39 (D.D.C. 2000). Thus, courts make a determinatiomha¢h terms are aterial on a caséy-
case basis.

If the court finds that the pags agreed as tll material terms orallythe court must also
determine whethedhe parties intended to be bound by their words al@ePerlesv. Kagy,
473 F.3d 1244, 1249 (D.C. Cir. 2007). The parties did not intend to be hdather party
knows or has reason to know that the other party regards the agreement as incoPgles.”
473 F.3d at 1249[T]he fact that the exact language of fafjitten settlemet agreement had not
been finalized does not demonstrate that the parties did not intend to be bound by their
agreement.”Varga v. Baker, No. 92-5064, 1993 WL 20073, at *1 (D.C. Cir. Jan. 5, 1999).
determine whether the parties intended to be boued;durt may examine written materials,
oral expressions, and the actions of the parties, including conduct that occurrdteadtieged
oral agreementSee Miller v. Holzmann, 471 F. Supp. 2d 122, 124-25 (D.D.C. 2007).

ANALYSIS
Based on the testimgrand exhibits admittedt the evidentiary hearirend the entire

record, the Court has concluded that Starbucks has established by clear and coevidemog
that the parties reached an oral agreement as to all material terms of a settleseemtiatgon
November 6, 2014, artieyintended to be bound by that agreement. Accordingly, the Court

holds thathe parties entered into a binding settlement agreement that must be enforced.



I MATERIAL TERMS

The parties agree on most fapestaining to thenediation sessions and subsequent
discussions. They agree that Starbucks reiteedtedery mediation sessithe terms it
considered to bmaterial voluntary resignation and no rehire, release of all claims excluding the
workers’ compensation claim, andndémlentiality of material terms. These terms were also
discussed in the SeptemI2f14 email exchange between the parties.

However, the parties disagree on plaintiff’'s material terRiaintiff argues that the tax
treatment of the settlement amount is a material term even though it was only discutised f
first time after the parties shook hands atdlose of the November 6, 2014 mediatioBee(Tr.
at 55) Plaintiff argues that as a resuhe settlemerghould not be enforced for two reasons: 1)
defendant revoked its promigeattribute theentiresettlement amount as 1099 damages; or 2)
defendahpromised to look into the tax allocation question, indicating that an agreement on all
material terms had not been reach&deid. at 1:12.)

In support of plaintiff's position that the tax allocation was a material, tshmSalzman
noted that tax allocation is almost never discussed prior to reaching a eettéenount. See
Tr. at 55.) He stated that in his experience with settlement discussionsg“Hjleeslmost
always many additional points that come up. There’s usually an employewséfia non-
disparagement clause. Employers almost always put in something called @d¢idquidmages
clause. They put in arbitration provisions. There are arguments over tax allocation and
indemnification clauses.” (Tr. at 56.) However, this anecdotal information does petaely
support plaintiff's positiorbecause all of those terms might be considered immaterial under the
particular circumstancesf those casesHaintiff alsoargues, contrary to the case ldkat the

failure to discuss tax allocation during any of the previous settlement atggatidoes not
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negate the materiality of the allocation iss&ee Blackstone v. Brink, 63 F. Supp. 3d 68, 77
(D.D.C. 2014) (citingDyer, 983 A.2d at 358)In fact,tax allocatiorhas been determined to be
ministerial, relating more to the administration of the settlement than to the agreenffent itse
Eastbanc, Inc. v. Georgetown Park Assocs. 11, L.P., 940 A.2d 996, 1003 (D.C. 2008 he
enforceability of the agreement comes from the definitive character oblilgation to perform,
not a precise description of the ways in which the obligation mighulblled.”)

Under the circumstances of this case, thesfagtigh heavily in favor of defendant’s
position. The tax treatment of the settlement amount was not mentioned prior to thehend of t
November 6, 2014 mediation and, even then, only afterahieep reconvenedlfter reaching an
agreemenaind shook hands. Andx allocationdoes not affect defendant’s obligation to
perform under the agreement, but merely how payment should be made.

Significantly, the lack of materiality is further demonstrated by the samadlunt of
money at stakeThe Court can imagine a scenario in which the tax allocation of the settlement
couldcreate a substantial tax consequernidewever, this is not suchcase As Mr. Salman
pointed out in his November 15, 20&¢hail, Ms. Demissie is required to pay taxes on the
settlement regardless of whether it is attributed as back wages or 1099 dantegesly T
difference between the two allocationghat plaintiff must payICA and Medicard¢axes, which
Mr. Salzman admits are quite smaffee PIl.’s Mot. to Compel at Ex. @Mr. Salzman emails,

“So the other option is to gross up the settlement by the small amount that stee/eviib pay in
FICA."); see also supra note 3) In their negotiations following the November 6, 2014

mediation, théawyers conduct indicates that they believed that the issue could be worked out.
Indeed defendant proposed that less than $1,000 of the settlement would be attributed to back

wages and Mr. Salzman agreed to recommend thaeationto his client It is thereforenot
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credible to claim that thisegligible amountt&ributed asvagescould be a material term or that
it would be adeal breake?

Thesubsequentventsfurthersuggesthat the tax allocation issue was not the traere
of contention.Rather, the alleged detrimental effect plaintiff's compliance with the settlement
agreement would have on her wers’ compensatiogase appeats have been the real catalyst
for the breakdown Mr. Salzman was willing to compromise on the tax allocation issue, agreeing
to present a proposed allocattonhis client. However, it was only when Ms. Demissie learned
that herworkers’ compenation claim might be negatively affected that she communicated to
defendant that the agreement reached on November 6, 2014, would not be honored.

As Mr. Salzman noted during the evidentiary hearing, many mediators encourage the
parties to write dowthe material terms on paper and sign &g Tr. at 55.) Unfortunately, this
desirable practice was nfaflowed on November 6, 2014. Regardless, the Court is able to
concludethat the parties reached agreement on all material ténmsettlement amount,
plaintiff's agreement to voluntarily resign and meapply, plaintiff's release of all claims
excluding the wrker'scompensation claim, and confidentiality of all material terms.

. INTENTION TO BE BOUND

Likewise, the Court concludélatthe partiesntended to be bound by their oral

settlement agreementn their September 2014 email exchange, counsel for the parties discussed

5 It represents less than 10% of the settlement amount.

® Another lawyer, not Mr. Salzman, represesitntiff in herworker’s compensation case.

Based on the Court’s observations, this division of labor has frustettteinent. In fact, in
addition to this settlement blowing up, all subsequent attempts at settlement havearidilighi,
Salzman has moved to withdraw basedrmtoncilable differences. (Mot. of Richard Salzman
to Withdraw as Plaintiff’'s Counsel, June 24, 2015 [ECF No. 42].) Plaintiff has oppused
motion. Pl.’s Respnse and Opp’n to Pl.’s Counsel’'s Mot. to Withdraw, July 6, 2015 [ECF No.
44].)
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the material termef a potential settlement. Mr. Salzman wrote on September 25, 2014, that
plaintiff would agree to the terms outlined by defendant if ttiéesgent amountvasagreed

upon and defendant agreed to carve out plaintiff's workers’ compensagsenWhile this
monetary ofér was ultimately rejected, these emails sktoswntentionof the partieto be bound
by the terms that were ultimatedgcepted on November 6, 2014.

Further,counsel and plaintiff reconvened after reaching a mutually agreeabéenssttl

amount and shook hands, confirming their agreemehetmaterial terms dghesettlement.

The parties then discussed staying further litigation and who would be responsdrkgtiag

the settlemenhgreement. These actions aomsistent with an intent to be bound by the terms
discussed in the previous mediation sessions and the finalized settlement amount.

Similarly, the actions of the parties following the November 6, 2014 mediation indicate
that the parties hathtended to be bound by thgreement they had reache&lthough in her
November 24, 2014 email Ms. Scindian stated that she was looking into scheduling withmesses
depositions in December, she also indicated that she believed the parties hadaeached
settlement in principle When questioned on what she meant by this, Ms. Scindian responded
that she “meant that we reached an agreement on the material terms of the settlement. We jus
hadn’'t hammered out the actual agreement.” (Tr. at 44.) The fact that Ms. Sewadia
“contenplating in part that discovery may go forward” does not demonstrate that she had not
intended defendant to be bound by the oral agreement on November 6, 2014, because, as she
made clear, she “was also contemplating whether or not we could etfersetttment.” (d. at
45))

Indeed, there is no evidence that after shaking hands at the November mediation, either

party knew or had reason to know that the other party regarded the agreement agtac@npl
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the contrary, the stay of litigation the partiegiated at the close of the November 6, 2014
mediation suggests that both parties believed that they had reached an ef@gesdrhent.
Again, it was only after Ms. Demissiencludedhat the agreement she had reached with
Starbucks mightompromise heworkels’ compensatiogasethat she sought tecommence
litigation. In this Court’s opinion, thigfterthe-fact change of heart cannot serve to uhdo
oral agreement that had been reacthredovember 6, 2014See Blackstone, 63 F. Supp. 3d at
83 (“[B] elated objections do noticeince the Court that Plaintiffidid not intend to be bound by
the agreement)’(citing Carlson v. Farm Mutual Automobile Insurance Co., 76 F. Supp. 2d
1069, 1076 (D. Mont. 1999)). Thus, the Court concludes that the parties intended to be bound by
their oral agreement on the material terms of the settlement.
CONCLUSION

For the foregmg reasons, the Court finds that the parties reached a binding, oral
settlement agreement on November 6, 2014 valhdrant defendans motion to enforce
settlement.

ISl _Ellen Segal Fbuvelle

ELLEN SEGAL HUVELLE
United States District Judge

Date: July 13, 2015
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