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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEVIN DUGAN,
Plaintiff,

V. Civil Action No. 13-2008RC)

DEPARTMENT OF JUSTICEet al,

Defendans.

—_ — e N

MEMORANDUM OPINION

Plaintiff Kevin Dugan is the “[o]wner of [a] firearms business (D.B.A.) PTS,” whthe
time he filed this action, wa#n federal custody® Compl. at 1. Plaintiff requested records
under the Freedom of Information Act (“FOIA”) pertaining to him and his busineaseld in
Selma, Oregon, with a post office box mailing address in San Jose, Califédnialn ths action,
“Plaintiff seeks the release of records from the Department of Jugied'f, Bureau of Alcohol,
Tobacco, Firearms and ExplosiveaTF”), Drug Enforcement Administration PEA”), and
[the Department of] Homeland SecuritypHS").” Id.

Pending iDefendants’ Motiorfor Summary Judgment [Dkt. # 11], which plaintiff has
opposed. SeeReply to Gov't’'s Response to Pl.’s Compl. and Resp. to Judicial Order to Reply
[Dkt. # 16]. Upon consideration of the parties’ submissions and the entire record, and for reasons

explained belowthe Court willgrantDefendantsmotion in part and deny it in part.

1 In October 2014, plaintiff changed his address of record to a residence in San lifosrisCa

[Dkt. # 18].

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2013cv02003/163770/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2013cv02003/163770/20/
http://dockets.justia.com/

. BACKGROUND

On November 19, 2003, juryin the United States District Court for the Northern District
of Californiaconvicted plaintiff of multiple counts involving the manufacture and distribwtion
marijuanaplants anaf “being an unlawful user of a controlled substance in possession of a
firearm” Dugan v. United Statedlo. CR03-20010RMW, 2014 WL 6706056, at *1 (N.D. Cal.
Nov. 26, 2014)see U.S. v. Duga$57 F.3d 998, 999 (oCir. 2011) (“Because Defendant also
had a business of dealing in firearms, a jury convicted him of, among other things, shipping and
receiving firearms through interstate commerce while using a controlleisabsin violation of
8 922(g)(3).”). Plaintifiwas sentenceitt December 2008 to a prison sentence of 96 months.
Dugan 2014 WL 6706056, at *1

Request for ATF Records

A. RequesiNo. 09-670

In a request dated February 6, 2088dressed to the Department of Justice (“DOJ"),
Plaintiff requested records pertaining to himself, his spouse, his business, and his home between
1989 and 200%nd “all police reports generated 0i2®2 regarding” an address in San Jose,
California. Ded. of Stephanie M. Boucher [Dkt. # 11-2] Ex. A. The Justice Management
Division (“JMD”) referred the request to AT&ee id, Ex. B,which, by letter dated April 15, 2009,
deniedPlaintiff's requesunder FOIA exemption 7(A), set out at 5 U.S.C. 8§ 552(B)IF
informed Plaintiffthat “the releas [of records] could interfere with enforcement proceedings
andfurtherinformedhim abouthis righ to appeathat decisioro the Office of Information Policy
(“OIP”) within 60 days. Id., Ex.C.

B. RequesiNo. 11-1083

In a letter dated February 8, 2011, addressed to RIBEtiff requested “all documents,
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handwritten notes, computer files, audio and video surveillance tapes, CD’s and flash dri
pertaining to me and/or Federal Case No. CR-03-260dIW.” 1d., Ex. D. By letter dated
August 15, 2011, ATF informellaintiff that it had “contacted the responsible office, and [was]
advised that thease is in open status.Consequently, ATF denied this request as well under
FOIA exemption 7(A), and informe@laintiff abouthis right to appeahat decisiorto OIPwithin
60 days Id., Ex. F.

C. RequesiNo. 12-539

On March 2, 2012, ATF receivedhat appears to be the same request dated February 8,
2011, but adding “including transcriptions of ®8-meeting witiftwo named individuals].”
Boucher Decl. § 10 (citing illegible exhibits G and H). In wh&F treated as a supplemental
request dateMarch 6, 2012Plaintiff requested records pertaining to himself and his business.
Id. 12 & Ex. |. By letter dated April 9, 2012, ATF denied this request also under FOIA
exemption 7(A), and informellaintiff about his right to appetie decisiorto OIP within 60
days Id. § 13 & Ex. Ji{legible). As of April 2014, “OIP ha[d] not processed an appeal” for
either of the foregoing requestdd. 1 28.

Request for DEA Records

A. RequestNo. 09-0724-P

JMD referredhe above-mentioned February 6, 2009 request to DEA on March 17, 2009.
Decl. of Katherine L. MyricDkt. # 11-3],Exs. A, B. By letterdated August 25, 200DEA
informedPlaintiff that a search of its Investigative Reporting and Filing System “using the
information you provided as searctiteria (.e., complete name, date/place of birth, social
security number, etc.) produced negative results[d’, Ex. D. DEA invitedPlaintiff to provde
additional information that might “aide [sic] us in locating the rectm@isd informed him about
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his right to appeal the decisitm OIP within 60 days Id.

B. RequesiNo. 11-00263-P

Plaintiff submitted the abowveentioned February 8, 20téquesto DEA seeking “all
documents, handwritten notes, computer files, audio and video surveillance tapes, G'shand
drives pertaining to me and/or Federal Case No. CR-03-2R0MG~” Id., Ex. E. By letter
dated February 25 2011, DEA informethintiff that its search by the sarteems utilized in the
2009 search did not locate responsive recordsflatiterinformed abouhis right to appeahe
decisionto OIPwithin 60 days Id., Ex. F. DEA has no record of an appeal from Plaintiff “prior
to bringing this action.” Myrick Decl. |1 10, 13.

RequesiNo. 11-010310 OIP

By letter dated March 30, 2011, addressed to DOJ headquarters, Plaintiff retpesfey
of the document that authorizes the Department of Justice to represent the thagse®fS
Americal,] . . . includ[ing] [in] either civil or criminal litigation.”Decl. of Vanessa R. Brinkmann
[Dkt. # 11-1] 18 & Ex. A. In aresponse dated August 23, 2011, OIP described the files it
maintains and informed Plaintiff thathe FOIA provides a right of access to federal agency
records that exist and can be locatedgency files. [Itjdoes not require agencies to compile
information, conduct research, answer questions, or create new documents in respOise t
requests.” Id., Ex. B. The letter informed Plaintiff about his right to appeal that response to the
Director of OIP within 60 days.ld. OIP “has no record of receiving an appeal from Plaintiff’
with regard to this requestld. { 10.

Request for DHS Records

Neither party haplaced the request to DHS in the recond is undisputed that DHS’
Office of Biometric Identity Management (formerly B8SIT Program) receive®laintiff’s
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request for his records on February 8, 2011, and infoRfedtiff by letter dated February 28,
2011, that “our office does not maintainy records regarding United States CitizeénsDecl. of
Michael T. Johnson [Dkt. # 11-4]5 & Ex. A; seeCompl. at 2 (quoting response letter as one of
the letters “relat[ing] to this action”)

In response to this lawsuit commenced in December 2048,donducted a search of its
Arrival Departure Information Systeandlocated entries on “several Kevin Dugdn¥hnson
Decl. 1 6. DHS could not continue to search without fiverrifying that the entries pertained to
Plaintiff. 1d. By letterdatedFebruary 18, 2014, DHS advisBtintiff to provide additional
identifying information including his date of birth or passport numbers and an original fingerprint
card,within 30 days or the request would be closdd. 7 &Ex.B. The letter furthemformed
that “[t]his is not a denial of your request. Upon receipt of a perfectedseguu will be
advised as to the status of your requedt’, Ex. B. Plaintiff did not respond; consequently,
DHS closél hisrequesion April 2, 2014. Johnson Def 8.

. LEGAL STANDARD

The FOIA confers jurisdiction on the district court to enjoin an agency from inmbyope
withholding records maintained or controlled by the agen8ge5 U.S.C. § 552(a)(4)(B);
McGehee v. CIA697 F.2d 1095, 1105 (D.Cir. 1983) (quotingissinger v. Reporters Comm. for
Freedom of the Presd45 U.S. 136, 150 (1980)An agency'’s disclosure obligation is triggered

by its receipt of a request that “reasonably describes” the records sought aradié in

2 This particular office “collects biographic and biometric informatiatigital finger scans and

photographs—from visitors when they enter and leave U.S. airports, seaports, and land border
ports of entry, and when they apply for visas at U.S. consulates around the world.” Johnson Decl.
1 2. The Court accepts as tri@ purposes of resolving thestantmotionthatthe request was
addressed tdnis office.



accordance with [thagency’s] published rules stating the time, place, fees (if any), and
procedures to follow.” 5 U.S.@.552(a)(3)(A) seeCitizens for Responsibility and Ethics in
Washington v. FEC711 F.3d 180, 185, n.3 (D.C. Cir. 2013) (“Of course, the duties th#@t FOI
imposes on agencies . . . apply only once an agency has received a proper FOIA régjtagiry)
omitted).

“FOIA cases typically and appropriately are decided on motions for sumutiyment.”
Defenders of Wildlife v. U.S. Border Patr6R3 F. Supp. 2d 83, 87 (D.D.C. 2009) (citiigwood
v. U.S. Agency for Int'l| Dev484 F. Supp.2 d 68, 73 (D.D.C. 2007)). A court may grant summary
judgment when “the movant shows that there is no genuine dispute as to any matennal fhet
movant is entitleda judgment as a matter of law.” Fed. R. Civ. P. 56(a). A “material” fact is
one capable of affecting the substantive outcome of the litigathamderson v. Liberty Lobby
Inc., 477 U.S. 242, 248 (1986). A dispute is “genuine” if there is enough eeifiena
reasonable jury to return a verdict for the qmavant. Scott v. Harris 550 U.S. 372, 380 (2007).

In a FOIA case, an agency is entitled to summary judgmiean itdemonstratethat there
are no material facts in dispute as to the adequacy s¢atsh for or production of responsive
records. Nat'l| Whistleblower Ctr. v. U.S. Dep't of Health & Human Se®49 F. Supp. 2d 13, 21
(D.D.C. 2012). An agency must show that any responsive information witlsteglder exempt
from disclosure under one of the exemptions enumerated in 5 U.S.C. § 522(b), or cannot be
reasonably segregated because it is “inextricably intertwined with” exefaphation. Mead
Data Cent., Inc. v. U.S. Dep't of Air Force6 F.2d 242, 260 (D.Cir. 1977). FOIA mandates
“strong presumption in favor of disclosuré)’S. Dep't of State v. Ra§02 U.S. 164, 173 (1991),
and consistent with that presumption, the nine statutorily exempt categories of dtscomast be
“narrowly construed.” Dep't of Air Force vRose 425 U.S. 352, 361 (1976). As such, the
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“*‘burden is on the agency’ to show that the requested material” need not be producse beca
particular FOIA exemption protects the material from discloswPetroleum Info. Corp. v. U.S.
Dep't of Interior 976 F.2d 1429, 1433 (D.Cir. 1992) (quoting 5 U.S.C. § 552(a)(4)(B)).
“Ultimately, an agency's justification for invoking a FOIA exemption is sigfitif it appears
‘logical’ or ‘plausible.”” Judicial Watch, Inc. v. U.S. Dep't of Defengé&5 F.3d 937, 941 (D.C.
Cir. 2013) (quotinctACLU v. U.S. Dep't of Defensé28 F.3d 612, 619 (D.C. Cir. 2011dther
citations omitted).

A district court reviewing magency’snotion for summary judgment conducts a de novo
review of the record, and the responding federal agency bears the burden of fhravinigas
complied with its obligations under FOIASee5 U.S.C. § 552(a)(4)(Bxee also In Def. of
Animals v. Nat'l Insts. of Health43 F. Supp. 2d 83, 92-93 (D.D Z008) (citingAssassination
Archives &Research Ctr. v. CIA334 F.3d 55, 57 (D.C. Cir. 2003)). The district court must
analyze all underlying facts and inferences in the light most favorable t©tAeréquester. See
Willis v. DOJ 581 F. Supp. 2d 57, 65 (D.D.C. 2008) (citMgore v. Aspin916 F. Supp. 32, 35
(D.D.C.1996)). Accordingly, summary judgment for an agency is appropriate dhéafgency
proves that it has “fully discharged its [FOIA] obligationsMbore, 916 F. Supp. at 35 (citing
Miller v. U.S. Dep't of Stateg79 F.2d 1378, 1382 (8th Cir.1985)).

An inadequate search for records also constitutes an improper withholding under the
FOIA. See Maydak v. U.S. Dep't of Justizb4 F. Supp. 2d 23, 44 (D.D.C. 2003) (citations
omitted). Thus,when an agency's search is questioned, the Court must determine the adequacy of
the agency's search, guided by principles of reasonableisess Campbell v. U.S. Dep't of
Justice 164 F.3d 20, 28 (D.Cir. 1998). $immary judgment is inappropriate “ifaview of the
record raises substantial doubt” about the adequacy of the sdarbht “the [mere] fact that a
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particular document was not found does not demonstrate the inadequacy of & sBanahy.
Criminal Div. of U.S. Dep't of Justicd75 F.3d 381, 390-91 (D.Cir. 2007) (citations omitted);
see lturralde v. Comptroller of Currenc$15 F.3d 311, 315 (D.Cir. 2003) (“the adequacy of a
FOIA search is generally determined not by the fruits of the search, but by tbpraaipness of
the method used to carry out the search.”) (citatoonitted)

“Because FOIA challenges necessarily involve situations in which one partythe
burden of justifying its disclosure decisions, the courts . . . require the goverompeoritle as
detailed a desigtion as possiblewithout, of course, disclosing the privileged material itseff
the material it refuses to discloseOglesby v. U.S. Dep't of ArmgQ F.3d 1172, 1178 (D.Ciir.
1996). Such a showing is typically made through an agemdfytfavits or declarationsvhich are
presumed to be submitted in good faitBee SafeCard Servs., Inc., v. S.E926 F.2d 1197, 1200
(D.C.Cir. 1991). This presumption can be rebutted only by “point[ing] to evidence sufficient to
put the [a]Jgency's good faith into doubtGround Saucer Watch, Inc. v. C1892 F.2d 770, 771
(D.C. Cir. 1981).

“Finally, although FOIA cases typically are decided through summary judgomants in
this Circuit analyze failure to exhaust administrative remedies motratey tRule 12(b)(6).”
Ayuda, Inc. v. Fed. Trade Commnhio. 13-1266;-- F. Supp. 3d--, 2014 WL 4829574, at *5
(D.D.C. Sept. 30, 2014¢iting Hidalgo v. FBI 344 F.3d 1256, 1260 (D.Cir. 2003) (vacating
grant of summary judgment and remanding FOIA ¢agth instructions to the district court to
dismiss the complaint under [Rule] 12(b)(6) . far failure to exhaust administrative remedies”)
(other citation omitted).

[l . ANALYSIS
Defendants argue thdismissals warranted becaugdaintiff failed to exhaust his
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administrative remedies by failing &ppeakhe determinations of ATF, DEA and OléeMem.
of P. & A. at 13-17andnot responding to DHS’s request for additional informatioartable a
search for responsive recordse id at 2021.

As apparently is his style|gntiff’s prolix opposition contains assorted argumenBee,
e.g., Dugan v. United Stated014 WL 6706056, at *sentencing judge observing in habeas
proceedinghat “Dugan's claims are set forth in voluminous pleadings touching on many subjects.
They are, in many cases, procedurally barred, repetitive, not cledeg,stafrivolous)).
Because plaintiff has devoted a significant portion of his opposition to isstlesamt to the
FOIA analysis, ie Court will beginwith certainrealitiesaboutthe FOIA thatshapehis decision.

First,a FOIA “requester's identity and purpose for the disclosure are ggnemalaterial”
in determining whether the agency has satisfied its disclosure obligatidlay.v. U.S. Dep't of
Justice 680 F. Supp. 2d 239, 248 (D.D.C. 2010) (citiayth v. Walsh881 F.2d 1088, 1096 (D.C.
Cir. 1989))(other citations omitted).For this reason, the Court will not address plaintiff's
arguments concerning his criminal prosecutohispurported innocence SeePl.’s Opp’n atl6,
37° (“Plaintiff presented within the complaint, and now presents within this responsé tht
his federal firearms license has been revoked, and that such procedure,ratjairesmimum
Notice and an opportunity to present a defense. This action is presented to this ctwua due
complete failure . . . of the government in complying with the rules of Hdelereedure requiring
Discovery & Disclosure as a fundamental rightcf. Clay, 680 F. Supp. 2d at 248 TThe FOIA is
not a substitute for discovery rules which govern @wdl criminal litigation wherdd]ifferent

considerationsare at issué&) (quoting Stonehill v. IRS558 F.3d 534, 538 (D.Cir. 2009)). In

®  The page citations to plaintiff's oppositiane those assigned by the electronic diisg

system.



addition, the Court will deny plaintiff's pending motion to take judicial notice of médron

pertaining to his criminal prosecutionrSeeNot. of Mot. and Mot. for Judicial Notice [Dkt. # 12].
Second, the parties refer to the Executive Office for United States AtsofitEEYUSA”)

and the Bureau of Prisons (“BOR{3 though they are defendamstseDefs’ Facts 11.6-20, 25-27;

Pl.’s Opp’n at 28-29, 35, btthe operativeomplaint contains no allegations againssth®0J

components and plaintiff has not sought to amend the corbfiaimclude claims againstém

Nor is the referral of records to those components by one of the defendant comabissoes

See Fowlkes v. Buof Alcohol, Tobacco, Firearms & Explosiyes F. Supp. 3d--, 2014 WL

4536909, at *3, n.2 (D.D.C. Sept. 15, 201doting that while DEA isiot a party to the action,

“the [partiesSEOUSA and] ATF areobligated to account for the responsive materials located in

their records, even if the decision to release or withhold informatleft to the compondmwhere

those records originatédnd were referred for processing)-urthermore, the only attachment to

the complaint isinhelpful because it & generic FOIA request addressed to no particular agency.

Hence, the Court finddatany purported claims arising from requests submitted to BOP and

EOUSA neither of which isdentified in the complainfirebeyond the scope of this litigatién.

SeePeralta v. United States Attorney's Offie86 F.3d 169, 175 (D.C. Cir. 1998) (instructing that

“the district court's first task [on remand] is to impose order on this chactidend resolve who

* In the relief portion of the complaint, plaintdfsomentions “the N.S.A.” Compl. at 6But

“the N.S.A.”is not named as a defendant and there are no factual allegatibasomplaint
concerninghis distinct agency Hence, to the extent that plaintiff purports to sue the NSA, the
Court finds that no claim has been statesee Ashcroft v. Igbab56 U.S. 662, 678 (2009),
quotingBell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007) (a complaint must contain
“sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its
face.””); Brown v. Califang75 F.R.D. 497, 498 (D.D.C. 1977) (The purpose of the rule
establishing a minimum pleading standard “is to give fair notice of thma tlaing asserted so as
to permit the adverse party the opportunity to . . . prepare an adequate defens#, assov
“sharpen the issues to be litigated . . . .”) (discussing Fed. R. Civ. P. 8(a)).
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the defendant or defendants are in this cgs€dimpl. at 1 l{sting “Parties” asDefendant
Department of Justice, and its agency’s A.T.F.E. & D.E.A. and the Homeland $ecuri); see
also28 U.S.C. § 16.3(a) (explaining that “a request for records of the Department of’Justice
should be made “by writing directly to the Departmsorhponenthat maintains those records . . .
. Your request should be sent to temponent’$-OIA office at the address listed in appendix | to
part 16”) (emphasis supplied).

Finally, contrary to what plaintiff suggests throughout his opposition, an agency’s
declarant need not have participated directly in the actual processing of ad€¢DEst to be a
competent witness Rather;'[a] declarant in a FOIA case satisfies the personal knowledge
requirement in Rule 36] if in [his or her] declaration, [he she] attsts to his or her] personal
knowledge of the procedures used in handling [a FOIA ] request and [fes] damiliarity with
the documents in question.Barnard v. Dep’t of Homeland Se&31 F. Supp. 2d 131, 138
(D.D.C. 2008) (citations and internal gabon marks omitted).Indeed, the person in charge of a
search has been found to be “the most appropriate person to provide a comprehetawe’ affi
SafeCard Servs., Inc. v. SE®26 F.2d 1197, 1201 (D.C. Cir. 1991) (citidigeropol v. Meese
790 F.2d 942, 951 (D.C. Cir. 1986)). Defendants’ declarants have satisfied the foregoing
requirement. SeeBoucher Decl. 11-3 (averring that her statements “are based on knowledge
acquired . . . through the performance of [her] official duties as Chief of AJiBtdosure
Division); Myrick Decl. { 1 (averring same in her capacity as Chief cd'BEOIA/Privecy Act
Unit, FOI/Records Management Section); Brinkmann Decl. 1 1, 4 (averringtOdPs Senior
Counsel responsible for the handling of that office’s FOIA requests, her stideane based on
“personal knowledge [and] information acquired . . . m¢burse of performing [her] official
duties”); Johnson Decl.q 1 (describing himself as the FOIA Program Spetiediponsible for
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coordinating all FOIA activities” in DHS’s Office of Biometric Identity Maygment). Hence,
the Court mayroperlyrely ondefendants’ declarations and, thus, denies plaintiff's request “to
strike all portions of all affidavits not base[d] upon personal knowledge . ...” PlL’'$1@pB5
A. Failure to Exhaust

In FOIA cases|[e]xhaustion of administrative remedies isgrally required before
seeking judicial review ‘so that the agency has an opportunity to exerciseridis and
expertise on the matter and to make a factual record to support its decisihlbiir v. CIA 355
F.3d 675, 677 (D.QCir. 2004) (quotng Oglesby v. U.S. Dep't of the Armn®20 F.2d 57, 61 (D.C.
Cir. 1990)). See Bayala v. United States Dep't of Homeland Se€&. Supp. 3d--, 2014 WL
5573326, at *2 (D.D.C. Nov. 4, 2014) (“Exhaustion enables an agency ‘to exercise itsatiscreti
and expertise . . . and to make a factual record to support its decision.” Furtherniotiee wit
benefit of an administrative appeal, agencies can ‘correct or rethink inigsjaidgments or errors’
and promote uniformity in its adjudications.”) (quoti@glesly, 920 F.2d at 61, 685).
As theCourt of Appeals has explained, although exhaustion of a FOIA request “is not
jurisdictional because the FOIA does not unequivocally make itiddlgo v. FB| 344 F.3d
1256, 1258 (D.CCir. 2003), thefailure to exhast still “precludes judicial review if ‘the purposes
of exhaustion’ and the ‘particular administrative scheme’ support such acat,1258-59
(quotingOglesby 920 F.2d at 61) (othertation omitted)
1. DHS

DHS states that it has been unable to begin a search for records responsivefttsplainti
request because it does not have sufficient information to confirm that enitge8las for
“several Kevin Dugans” pertain to plaintiff. Johnson Decl. § 6. Plaintiff doedisymite that he
did not supply the additional informati@HS requested within the 30 days allowetience,
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DHS properly closedlpintiff's requeston April 2, 2014 making clear that the letter was “not a
denial of your requesbut was being closed amperfected. Johnsddecl., Ex. B. See6
C.F.R. 8 5.3(b) (DHS regulation informing requesters that a “request [that] doessuoiaias
describe the records you seek” may delay the agency’s response).

2. OIP

Plaintiff does noadequatelyebut OIP’sevidencehathefailed to appealhat office’s
responséo his initial request BesidesOIP reasonablynterpreted the requeas posing a
guestion that did not trigger a disclosure obligation under the FCG32eBrinkmann Decl. 10 &
Ex.B; Adams v. FBI572 F. Supp. 2d 65, 68 (D.D.C. 2008) (“Under [the] FOIA, an individual may
obtain access to records ‘written or transcribed to perpetuate knowleegents.’ . . . [The]

FOIA neither requires an agency to answer questions disguised as adgOéAtr [n]or to crea
documents or opinions in response to an individual's request for information.”) (gdatigins
v. IRS 620 F. Supp. 19, 21 (D.D.C. 1988jf'd, 808 F.2d 137 (D.C. Cir. 1987glterations in
original).

For the foregoing reasonggt clains against DHSand OlPare dismissedot only because
plaintiff hasfailed to exhaust thosdéatms but also because no withholding—improper or
otherwise—has occurred See Judicial Watch, Inc. v. Exymp. Bank 108 F.Supp.2d 19, 2728
(D.D.C. 2000) (findng that the agency “acted properly” when it failed to conduct a searak,whe
among other things, the requesi#gclined the [agency's] repeated attemfitg clarify the

request”);see alsolereshchuk v. Bureau of Prisgrs F. Supp. 3d--, 2014 WL 4637028, at *6

> Although OIP has locatetireeappeals from Ipintiff, it reasonably explains that it could not

act on one ofhem becausdaintiff did not identify the determination being appealed or provide a
tracking number. SeeBrinkmann Decl. {1 12-16 The remaining appeals are irrelevant because
they arise frondecisions made by BOP and EOUS&eid. {1 1518, which are not at issue in this
case. See suprd0.
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(D.D.C. Sept. 16, 2014) (“If the requester fails to comply with the regulations, his ¢i@i is
subject to dismissal for failure to exhaust administrative remediesFurthermore, an agency's
interpretation of its own regulations is controlling unless plainly erroneonsanmsistent with the
regulation?) (citing Lardner v. FBJ 852 F. Supp. 2d 127, 135 (D.D.C. 201dgrkwest Mich.
Pipeline Co., LLC v. FER(46 F.3d 30 (D.CCir. 2011)).

Unlike the claims against DH&S\d OIR theclaims against ATF and DEA have bdalty
briefed on the merits Hencethe Court finds that the purposes of exhaustion will not be defeated
by reaching the merits of those clairard, thus, deasdefendants’ motion to dismiss the claims
against ATF an®EA for failure to exhaust
B. ATF’s Response
1. The Adequacy of the Search

In response to plaintiff's requests, ATF searched “[a]ll indices andygeems, including
N-Force” by plaintiff's fullname, and located records inAgfrce. Boucher Decl {14, 17.
Plaintiff's case was flagged as “in an open status,” which the Special AgentrgeGlidhe San
Francisco Fieldivision confirmed on March 19, 2009, August 10, 2011, and March 16, 2012.
Id. 1 17. Inresponse to this lawsuit, ATF conducted “another independent and thorough search”
by querying the Treasury Enforcement Communications SYSHECS”), which is a
broad-based “computerized information system designed to identify individuals and &esines
suspected of or involved in violation ofteral law.” 1d. 1 19. ATF relies upon TECS “to locate
records within the Department of JustE@rivacy Act system of reads entitled ‘Criminal
Investigation Reports System.’ 1d. { 19.

Utilizing plaintiff's full name, ATFagainlocated the respong records ethe San
Francisco Field Division “retrievable under [a] Criminal Investigatiami¥er . . . .” 1d. T 21.
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Following a search, the Field Office “confirmed on February 14, 2014 that [fflajrdase was
still in an open status.”ld. § 22. ATF’s declarant avers that “[a]ll indices and file systems,
including TECS and N-Force, that would reasonably be expected to contain [resporsis rec
were searched.”ld. { 23. The Court is satisfied from the detailed description of the filing
systens searched and the search methods employed that ATF conducted a searchyeasonabl
calculated to locatall responsive recordsSee Fowlkg 2014 WL 4536909, at *6 (D.D.C. Sept.
15, 2014)concluding that ATF’s search of TECS for responsasordsvas reasonable)see also
Abdeljabbar v. Burof Alcohol, Tobacco & Firearms-- F. Supp. 3d--, 2014 WL 6478794, at *5
(D.D.C. Nov. 20, 2014)xiting McRae v. U.S. Dep't of Justj&@69 F. Supp. 2d 151, 160-62
(D.D.C.2012) (‘finding adequate the ATF's sea@hTECS and N—Force in order to respond to
the plaintiff's FOIA requey}.
2. The Claimed Exemption

In light of thepurportedbpen case, ATF has invoked FOIA exemption 7(A) to withhold the
responsive recordsSeeBoucher Declf{ 3039. FOIA exemption7(A) shields from disclosure
“records or information compiled for law enforcement purposes, but only to the extethietha
production of such law enforcement records or informdtijocould reasonably be expected to
interfere with enforcement proceedsy5 U.S.C. 8§ 552(b)(7)(A). To justify withholding
documents under this exemption, “the DOJ must [] demonstrate that ‘discloscogl(l)
reasonably be expected to interfere with (2) enforcement proceedings thatpsmed{By or
reasonably anticipated.’ "Citizens for Responsibility & Ethics in Washing{@REW)v. U.S.
Dep't of Justice746 F.3d 1082, 1096 (D.C. Cir. 2014) (quotMgpother v. Dep't of Justic&
F.3d 1533, 1540 (D.C. Cir. 1993)).

The Court of Appeals has instructed that exempii@y) “is temporalin nature” and that
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“[t]he proceeding must remain pending at the time of our decision, not only at thef timeanitial
FOIA request;” consequently, an agency'’s reliance on the exemption “maypéectdated when
the proceeding at isslcomes to a close.ld. at 1097. n “the typical cas¢wvhere exemption
7(A) applies], the requested records relate to a specific individual or eatiig the subject of the
ongoing investigation, making the likelihood of interference readily appardd. at 1098.
Although the agency asserting the exemption must state “whether a[rg$tigation is in fact
ongoing and . . . how disclosure of documents . . . would interfere with it,” it need not “recite the
names of subjects under continuing investigation or otherwise disclose informatiadihdt
jeopardize the investigation.’ld. at 1099. Upona proper showing, “[c]ategorical withholding is
often appropriate under [e]xemption 7AId.

A. Law Enforcement Brpose

Exemption 7 requires an agency to prove first that the withheld records were compiled f
law enforcement purposes "before . . . withhold[ing] requested documents on the bagisfof an
[this exemption's] subparts.’Maydak v. U.S. Dep’t of Justic254 F. Supp. 2d 23, 38 (D.D.C.
2003) (quotindgPratt v. Webster673 F.2d 408, 416 (D.C. Cir. 1982)). Plaintiff does not contest
the fact that ATF “is a criminal enforcement agency[.]” Pl.’s Opp’n at ATF’'s declarant
describes the withheld records as pertaining “to an investigation being cethtbycATF [in
conjunction with the San Jose Police Department] regarding the cultivationipfanarby a
Federal Firearms Licensee.” Boucher Decl.  3he investigation falls within AFs
“responsibility to administer and enforce the Federal firearm laws at 18188 921-931.” Id.
The Court finds the thresholdw enforcementequiremensatisfied See Fowlke2014 WL
4536909, at9® (concluding that ATF's declarant had “adequately establishfed]threshold law
enforcenent requirement).
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B. AssertedHarm

ATF’s declarantescribes the withheld recordsinvestigative notes and accompanying
documents prepared during the course of an investigation that the Special Agergenotiiae
investigation confirmed in April 2014s still open” and “ongoing.” Boucher Decl. § 31, 39.
According to the declarant, the investigative notes “describe what has teanspirduring a
particular reporting period along with detailed plans for future investigattreity [and] the
reports discuss the investigative efforts of other law enforcement effircaddition to ATF
personnel Id. § 32. In additionthe “activity reports . . . are accompanied by witness
statemerd, property transmittal reports [concerning ewich, local law enforcement incident
reports, case summary reports, and property inventory repods y 33.

The declaranbas offered explanationghy each category of documents should be exempt
from disclosuresee id 11 34-38, but she has not pedy justified thewithholdings under
exemption 7(A). “Exemption 7(A) ‘does not authorize automatic or wholesale wdihgadf
records or information simply because the material is related to an enéoriceraceeding.’ . . .
Defendant ‘must show, by more than [a] conclusory statement, how the particulantkinds
investigatory records requested would interfere with a pending enforcemes:qlirag’ ”

Kidder v. FB| 517 F. Supp. 2d 17, 28 (D.D.C. 2007) (quotNayth, 881 F.2chat 1097;Campbell
v. Dep'tof Health and Human Sery$82 F.2d 256, 259 (D.Cir. 1982)).

The declarantnerely concludethatthe disclosure of the property transmittal reports, case
summary reports, and property inventory reports “would reveal the scops, hmak direction of
theinvestigation,”Boucher Decl{{ 35,36,37, 38 shedoes not make this claim at wlith regard
to the witness statementsSee id § 34 étating only that[p] rematurerelease of withess
statements has the very real potential to endanger such witnesses or aassedrdrand harm to
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the witness’ reputations. In addition, disclosure may well discourage fuitimesses from
cooperating with ATF.”). Furthermorethe oy remaining aspect of plaintiff's case the time
the instant declaration was filed wasrelation to an appeal of the forfeiture of firearimd. 31
which the declarant has not specifically linked vationgoing investigation and explained how
disclosureof the withheld information would interfere with the investigation or a reasonably
anticipated enforcement proceedinghe declarant does not suggest that plaintiff's conviction is
not final or that the ongoing investigation involves “not only [the plaintiff] but alsa stispects”
who might face chargés. Kidder, 517 F. Supp. 2d at 228; see id at 27(“A pending appeal of a
criminal conviction qualifies as a pending or prospective law enforcenmsdgating for purposes
of Exemption 7(A) because of “the possibility of future law enforcement proceetinegsiting
from a successful appeal) (citation omitted¥eealso Kansi v. U.S. Dep’t of Justickl F. Supp.
42,44 (D.D.C. 1998) (“The potential for interference with witnesses and lsghsjtive evidence
that drives the 7(A) exemption . . . . exists at least until plaintiff’'s convictionas)f{citations
omitted);Adionser v. Dep't of Justic811 F. Supp. 2d 284, 298 (D.D.C. 20Hi)d in relevant

part sub nomAdionser v. U.S. Bp't of JusticeNo. 11-5093, 2012 WL 5897172 (D.C. Cir. Nov.

®  Indeed, plaintiff's conviction became final 90 days after September 20, 2011, when the Ninth

Circuit Court of Appeals affirmed his conviction asehtence. See United States v. Dugdb7
F.3d 998 (¥ Cir. 2011) United States v. Duga#50 Fed.Appx. 633 (8Cir. 2011) see alscClay

v. United Statesb37 U.S. 522, 527 (2003) (a conviction is final “when [the Supreme Court]
affirms a convictioron the merits on direct review or denies a petition for a writ of certiorari, or
when the time for filing a certiorari petition expir@s Supreme Court Rule 13({)A petition for

a writ of certiorari . . is timely when . . . filed with the Clerk ofithCourt within 90 days after
entry of the judgment.”) Moreover,plaintiff's motionfor collateral relieffrom the sentendeas
been deniedsee Dugan v. United Staje)14 WL 6706056at *11 (derying motionfor relief
under 28 U.S.C. § 225d a certificate of appealabilifygnd hidorfeiture caseppears to be
final. SeeUnited States v. Misc. Firearms, Silencers and Ammunitos. 1217757, 1217758
(9™ Cir. May 14, 2014) (unpublished) (“The district court properly granted the goeert's

motion for an order authorizing the destruction of other seized firearms, despite@<ugéon

for return of property under Fed. R. Crim. P. 41(g), because Dugan, as a felon, wasledttentit
return of the seized firearms(YandateissuedOct. 27, 2014.)
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5, 2012)(“[B] ecause calefendant’'s conviction isotfinal, disclosure of the withheld materials
could reasonably be expected to interfere with the ongoing criminal procég(@ngphasis in
original). But seeCREW 746 F.3d at 1097 (finding no justification for withholdingprmation
under exemption 7(A) where third partiegntencing hearings and appeaése no longer
pending or reasonably anticipateid)); at 1099 (explaining that although the “agency’s predictive
judgment of the harm that will result from disclosure of information” is accordedetee, “it is
not sufficient for the agency to simply assert that disclosure will interfeéheenforcement
proceedings; it must rather denstratehow disclosure will do s¢) (citations and internal
guotation marks omitted) (emphasis in original).

Given that plaintiff has already been prosecuted, conviatetkentencd--and appears to
have served his sententee Court needs considerably more information to concludé¢hhat
release of specific types of information will interfere with prospectivengomg enforcement
proceedings. As the record currently stands, the Court cdistetrnfrom the conclusory
statements comprisingTF’s declaratiorhowthe release of theecords responsive tdgntiff’'s
request‘could reasonably be expected to interfere with prospective [or onganiigicement
proceedings Boucher Declf 31. Hence, smmary judgment oATF’s invocation of

exemption 7(A) is deniefl. See e.g.,Fowlkes, 2014 WL 4536909, at *11 (finding ATF’s

’ Although defendants have not invoked any other exempt#oFis's declaation strongly

suggests that other exemptions might appence before entering judgmerthe Court will
“allow the Government to demonstrate the applicability of other FOIA exemplionsjugust v.
FBI, 328 F.3d 697, 698 (D.C. Cir. 20035ee Maydak v. U.S. Dep't of Justiz#8 F.3d 760, 764
(D.C. Cir. 2000X“We have plainly and repeatedbld the government that, as a general rule, it
must assert all exemptions at the same time, in the original district court procégdngsee
August 328 F.3dcat 698 (distinguishinglaydakwhere “the Government has provided clear
evidence that wholesale disclosure would jeopardize the safety and prithey parties . . . and
[upon the belief that] the Government’s failure to invoke all applicable exemptidims ariginal
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justification under exemption 7(E) insufficient where “declarant’s exgtian merely mirrors the
language of the exemption”).
C. DEA’'s Response

Becaus®EA haslocated no responsive records, the sole question concerns the adequacy
of its search. According to the declarant, any responsive records would have been located in
DEA'’s Investigative Reporting and Filing SystéftFRS”) because that systefmontains all
administrative, general and investigative fitsnpiled by DEA for law enforcement purposes.”
Myrick Decl. 1 16, 18. The files artitled according tolie name of the principadspect
violator or entity known to DEA at the time the file isemed,” but “DEA does not maintain
separate dossier investigative case files on every individual or ety thf investigative
interest.” 1d. 1 18. Information contained in the IF&Setrieved frorDEA’s Narcotics and
Dangerous Drugs InformatioryStem(“NADDIS”) , whichis indexed by an individuad' name,
social security number, “and/or date of birthld. § 20. A NADDIS query conducted in June
2009 and again in February 20atllizing plaintiff's name, social security number, and date of
birth located “[n]o files or reports mention[ing] the plaintiff[.]Td. T 21.

Plaintiff counters that “DEA has access to responsive records maintainedJogrny
agency that DEA shares files wjtland hesuggests that DEA should have searched those
“additional systems [that] are accessable (sic) to DEA.” Pl.’s®ap26. But thisspeculative
argument fails te@ast doubt othe reasonableness of the search bedak#es disclosure
obligationgenerallyextends only to those records that are in its custody and control at the time of

the FOIA request. See Judicial Watch v. U.S. Secret Sef26 F.3d208, 216(D.C. Cir. 2013)

district court proceedings was the result of a reasonable mistdifer than an attempt to gain a
tactical advantage over the FOIA requester . . . .”).

20



(“[T]he term *agency records' extends only to those documents that an agdn¢i)lmoeate[s] or
obtain[s], and (2) control[s] . .at the time the FOIA request [was] made.”) (quotih§. Dep't of
Justice v. Tax Analyst492 U.S. 136, 144-45 (1989) (internal quotation marks omitted)
(alterations in original). Furthermore, “[when a request does not specify the locations in which
an agency should search, the agency has discretion to confine its inquiry to aiiegtsistem
if additional searches are unlikely to produce any marginal [gturrCampbel] 164 F.3d at 28.
The Court concludes th®EA conducted reasonably adequate search for responsive
recordsand, having located no responsive records, is entitled to judgment as a matter of law.
CONCLUSION
For the foregoing reasons, the Court denies summary judgment to the Bureau of, Alcohol
Tobacco, Firearms and Explosives, grants summary judgment to the Drug Erforce
Administration and dismisses the unexhaustedmsbroughtagainsthe Office of Information
Policy and the Department of Homeland Securit& separate order accomparties

Memorandum Opinion.

/sl
RUDOLPH CONTRERAS
Date: Marchl2, 2015 United States District Judge
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