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MEMORANDUM OPINION

Before the Court arplaintiffs’ unopposedmotion for final approval of the class action

settlement and certification of the proposed settlement class, and pfaimdfgoosednotiors
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for attorneys feescosts, and incentive awards. On February 12, 2015, this Court entered an Order
preliminarily approving the partiesproposed settlement and preliminarily certifying the
settlement classFollowing entry of that Order, the parties senticeto the settlement class. No
class member havefiled objectiors, timely or otherwise, to the proposed settlement, or to
plaintiffs’ request forattorneys fees TheCourt held a fairness hearing on August 13, 2@t5
which it heard argument from the parties on the pending motidmsreafter, the Court requested

and received supplemental briefing on one issue. For the reasons discussed bel@uytthe C
concludeghatfinal certification of the class and final approval of the settlement are wedrant

and it grants plaintiffsrequest for fees, costs, and incentive awards.

BACKGROUND

Plaintiffs in these cases are members of the American Psycholaggmdiation(*APA”)
who claim that for many years that organization misled members into overghginglues.
Specifically, they allegéhat the APA falsely represented on annual dues statements and on the
organizations website that practicing clinical psychologists were required to pay aralannu
“Practice Assessment” to remain APA membevghen, in &ct, theassessment was required only
for membership in a sister organization, the APA Practice Organizai®ma defendant here)
Plaintiffs say thatif APA membershad understood the truth about thesassmertwhich ran
between $110 and $140 in the years in question—they would not have paid it.

Plaintiffs filed the first two of theselass actiongLevineandEngunj in late 2010, seeking

to represent BAPA members who had paid the assessment since BXiore thee consolidated
cases reached the class certification stage, however, this Court grantedPiNes Aotion to

dismiss, concluding that plaintiffs hdailed to state viable claimsln re APA Assessment Fee

Litig., 862F. Supp. 2d 1 (D.D.C. 2012Xee alsdn re APA Assessent Fee Litig.920 F. Supp.




2d 86 (D.D.C. 2013{denying leave to amend)heD.C. Circuitreversed in part, concluding that

some claims could go forwardn re APA Assessment Fee Litigr66 F.3d 39 (D.C. Cir. 2014)

On remand, plaintiffs filed an anded class action complaititat put forth claims otinjust
enrichment, fraudulent inducement, and negligent misrepresent&smAm. Conpl. [ECF No.
39].1 A third case Grossmaj which was transferred to this Court while the first two were pending
on appeal, raised essentially identical claims premised on the sase lfac@ctober 2014he
Court granted the partiepint request to stay all three casehile they pursued settlement
negotiations.

Theparties successful negotiations generatieel Settlement Agreement and ReleaSee
Settlement AgreemefiECF No. 431]. The Settlement Agreement defike settlementlass as
“all persons in the United States who are current or former members of APA dridgpAPAPO
Practice Assessment for ARJues years 2001 through [February 12, 2015],” exceptddain
interested partiesld. at 6. The APAagrees toestablish a settlement fund $,020,000.00and
to pay an additional $200,000 toward the costs of providing notice and claims administdation.
at 8, 15. After attorneys fees, litigation costs, and incentive awards are deducted from the
settlement fund (as well as angtice and administratiooosts above the $200,000 mark), the
remainder will be paid to class members who file a claidh.at 14-15 27-28. Claimants will
receive a pro rata share of the fund based on the amo&nacticeAssessment fees they paid
during the class periodd. at 26-28. No portion of the settlement fund will reverthe APA If
after an initialdistribution of funds to the class there remain residual funds that cannot feasibly or
practically be redistributedhose funds will be giveto Mental Health America, a nonprofit

organization dedeted to promoting mental healtind chosen by theapties Id. at 28-29. The

! Docket numbers in this memorandum opinion refer to the filingigwuine, Civil Action No. 161780.



APA also agree$o rename the Practice Assessment the “APAPO Membership Dues” and to
clarify that its payment is not required for APA membersHgh. at 12. In exchange for these
benefits,members of the classexceptany who choose to opt oat the settlementreleasehe

APA from all claims relating to plaintiffallegations. _ldat 33-34.

On February 12, 2015, the Court preliminarily certified the settlement class and
preliminarily approved the settlemer§eeOrder [ECHNo. 44]. Shortly after, the partieglaims
administrator began sending notice of the proposed settlement to the roughly 75,000 class
members.SeeBorges Decl. [ECF No. 48] 1 4-5 Email notice was successfully sent to roughly
51,000 class members;etiremainder were mailed postcard noticeSeeid.  5-8. The
administrator also establishedvabsite and telephone number tARA members could visit and
call for informationabout the settlementSeeid. 1Y 11-12. As of September 17, 2015, the
administrator had receive2ll,750claims forms, representin@®% of the class.BorgesSupp.

Decl. [ECFNo. 51-1] 1 4 Based on these numberand assuming the Cougtants plaintiffs
requested attornéy fees, costs, and incentive awardbe estimated average payout per class
memberclaimantwould be roughly $303, which in tuis 2726 of the average amount of Practice
Assessment fees paid by class members during the class periad. 5&e

To date, nanember of the class has objectedht® terms of the proposed settlement, or to
plaintiffs’ request for attornéyg fees, costs, and incentive awards. Nor has any member of the
class chosen tgopout of the settlement. On August 13, 2015, the Court held a fairness hearing at
which counsel for both parties urged final certification of the class and appfdtal settlement

No members of the class requested to speak at the hearing.



LEGAL STANDARD

A class can be certified for “settlement purposes ,brdgd such practice has become

increasingly common. Radosti v. Envision EMI, LLC717 F.Supp.2d 37, 50 (D.D.C2010)

(citing Amchem Prods., Inc. v. Windso521 U.S. 591, 61§1997)). Class actions seeking

certification and settlement at the same time, however, require “glatieral scrutiny” than
settlements that are reached after class certificatddanual fa Complex Litigation, Fourth,
§21.612 (2004).Class actions that settle early in the case “sometimes make meaningful judicial

review more difficult and more importa” Id.; see alséAmchem 521 U.S. at 620Plaintiffs bear

the burden o€onvincing the coutthat the requirements &ederaRuleof Civil Procedure3 are
satisfied, excepthat “a district court need not inquire whether the case, if tried, woukepte
intractable management problenfisr the proposdin the settlemenbnly certification contextis
that there be no trial.”_Amcherb21 U.S. at 620 (citation omitted).

A proposed class action settlement requires the Goapproval. Fed. R. Civ. P. 23(e).

The Court has the discretion to approve or reject the proposed settleimeatl orazepam &

Clorazepate Antitrust Litig205 F.R.D. 369, 375 (D.D.@002). When deciding whether to grant

approval, the Court must strike a balance betweeunlderstamp approval and the detailed and
thorough investigation that it would undertake if it were actually trying tee.tdeijer, Inc. v.

Warner Chilcott Holdings Co. lll, Ltd565 F.Supp.2d 49, 54 (D.D.C2008) (internafuotation

marksomitted) Although the Court should undertake careful scrutiny of the settlement terms, the
discretion to reject a settlement is “restrained by‘fheciple of preferencethat encourages

settlements.”In re Lorazepan05 F.R.D. at 375 (quoting Pigford v. Gtman 185 F.R.D. 82,

103 (D.D.C.1999));see alsdJnited States v. District of Columbi@33 F.Supp. 42, 47 (D.D.C.

1996) (“The trial court in approving a settlement need not inquire into the precisedbtmlof



the parties nor reach and resolve itingrits of the claims or controversy, but need only determine
that the settlement is fair, adequate, reasonable and appropriate under theuptatisuand that

there has been valid consent by the concerned pafir@ernal quotation marks omitted)

DISCUSSION

|.  CLASS CERTIFICATION
Before examining whether the proposed settlement should be finally approved, the Court
examines whether the proposed class meets tha@epswunts of Rule 23. Ré clasanust first
satisfy the four requirements of Rule 23(a). It must then satisfy one of deeréguirements of
Rule 23(b}—in this case, Rule 23(b)(3). For the following reasons, the Court concludes $eat the

requirements are met.

A. Rule 23(a)
The proponenbof class certification has the burden of establishing that eadheof

requirement®f Rule 23(a) are satisfiedeeRichards v. Delta Air Lines, Inc453 F.3d 525, 529

(D.C. Cir. 2006). Those requirements are tlja}:the class is so numerous that joinder of all
members is impractical (“numerosity”), (2) there are questions of lamcocbmmon to the class
(“‘commonality”), (3) claims/defenses of representative parties arealypi the claims common
to the clasg“typicality”) , and (4) the representative parties will fairly and adequately protect the
interests of the class (“adequacyAll of theserequirements are met here.

1. Numerosity— Rule 23(a)(1) requires that the class be “so numerous that joinalér of
members is impracticable.’Fed. R. Civ. P. 23(a)(1).In this district, courts have found that

numerosity is satisfied when a proposed class has at least forty mei8bers.g.Coleman ex

rel. Bunn v. Dstrict of Columbia 306 F.R.D. 68, 76 (D.D.C. 2015)It is undisputed that the

settlement classerecontains more than 75,000 members, so the numerosity requirement is met.



2. Commonality — Questions of law and fact must be common to the class under Rule
23(a)(2). “Commonality requires the plaintiff to demonstrate that the class mentisre

sufferal the same injury” Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2@@apting

Gen. Tel. Co. of Sw. v. Falcoa57 U.S. 147, 157 (1982)Yheclasss “claims mustdepend upn

a commorcontention’that is“capable of classwide resolutisefwhich means that determination
of its truth or falsity will resolve an issue that is central to the validity of eaelobthe claims in
one stroke.” Id. In other words “What matters to class certification . is not the raising of
common ‘questions’-even in droves-but, rather the capacity of a classwide proceeding to
generate commoanswersapt to drive the resolution of the litigation.Id. (internal quotation
marks omitted).

Here a central gestion for each of plaintifflaims is whethethe APAs dues statements
(and other communications) omitted or misrepresented material facts dimouPractice
Assessment. Because all class members received the same statementsettte #nswuestion

will be common to the class. Rule 23(a)(2) is therefore satigieKeele v. Wexler149 F.3d

589, 594 (7th Cir. 1998jholding Rule 23a)(2) was satisfied wheredefendants €ngaged in
standardized conduct towards members of the proposed class by mailing to ¢igedfiyaillegal
form letters or documerifs

3. Typicality — Rule 23(a)(3) requires that the representative padiasnsor defenses
“are typical of the claims or defenses of the clasBéd. R. Civ. P. 23(a)(3)Typicality” is
satisfied “if each class membeiclaim arises from the same course of events that led to the claims
of the representative parties and each alassiber makes similar legal arguments to prove the

defendant liability.” Trombley v. Natl City Bank 826 F.Supp.2d 179, 192 (D.D.C2011)

(internal quotation marks omittedY he facts and claims of eantemberof the class needot be



identical, Daskalea v. Wash. Humane 8ac275 F.R.D. 346, 358 (D.D.Q011), butthe class

representativeshould have“suffered injuries in the same general fashion as absent class

members' In re Vitamins Antitrust Litig. 209 F.R.D. 251, 260 (D.D.C. 2002) (internal quotation

marksomitted). Here, typicality is satisfied because the claimshefnamed plaintiffs and of
absent class members are based on the same core set of facts aghgielgal theoriesnamely,
thatthe APAs dues statements and other comitations were materially misleading about the
assessment.

4. Adequacy— UnderRule 23(a)(4), the class representative must fairly and adequately
protect the interests of the clas3wo criteria for determining the adequacy of representation are
generdly recognized: 1) the named representdsyenust not have antagonistic or conflicting
interests with the unnamed members of the class, and 2) the repredashtatiat appear able to

vigorously prosecute the interests of the class through qualifiedsebti Twelve John Does v.

District of Columbig 117 F.3d 571, 575 (D.C. Cir. 199Mternal quotation marks omittedps

the Court will describe in the context of assessing the settlesrfamhess, there is argugldome
divergence of interests betwedmose class members (including the named mi#is) who
primarily paid the ssessmenn dues years 2001 throug®10, and those who primarily paid it

after 2010 Seeinfra pp. 18-19 But that divergence is ngreat enagh to cast doubt on the
adequacy of thesepresentativegspecially in light of the favorable relief they have secured for

all members of the class. And the Court has no concerns about the quality or vigor of clads couns
who have an extensive background in complex litigation and class actions, and have been

appointed class counsel in prior cases.



B. Rule 23(b)(3)

In addition to the Rule 23(a) requirements, proponents for class certificatioestalgish
that the class can be maintained under Rule 23{bje, plaintiffs have asserted Rule 23(b)(3) as
the basis for this class action; therefore, they must demonstrahe ftdominance of common
guestions of law and fact to the entire class, anth@3uperiority of the class action method to
other methods of adjudication for the controverSgeFed.R. Civ. P. 23(b)(3). The proposed
class satisfies these two elements.

1. Predominance— The predominance inquiywhich ultimately ‘tests whether

proposed classes are sufficiently cohesivevdorantadjudication by representationRimchem

521 U.S. at 623-poses the highest hurdle for plaintiffs in this case. Indeed, out of initial concern
that this hurdle could not be surmounted, the Court asked the parties for additionad .b8ef
Sept.9, 20150rder[ECF No. 49];Pls.” SuppMem. [ECF No. 51]; Defs.” Notice [ECF No. 50].
Informed by those submissions, the Court now concludes that plaintiffs dJadiedied this
requirement

The Courts concerns derivefrom the fact that plaintiffsclaims if tried, might require
individualizedproof of reliance or causati@ements “Considering whethéquestions of law or
fact common to class members predominaggins, of course, with the elements of the underlying

cause of actioft. Erica P. Jon Fund, Inc. v. Halliburton Co., 131 S. Ct. 2179, 2(3411).

Plaintiffs claims offraudulent inducement and negligent representation both require reliance on

a material misrepresentation as an element of liabiftgeSundberg v. TTR Realty, LLC, 20

A.3d 1123, 1131 (D.C. 2015Hercules & Co. v. Shama Rest. Corp., 613 A.2d 916, 923 (D.C.

1992) see alstAPA AssessmenEee Litig, 766 F.3d a#t7-48, 5556 (applying D.C. lawto

plaintiffs’ claimg. Reliance is not inherently an element of unjust enrichraezigim thatovers



a wide range of scenariasd need not involvmisrepresentationSeeNews World Commas,

Inc. v. Thompsen, 878 A.2d 1218, 1222 (D.C. 2008njust enrichment occurs wheft) the

plaintiff conferred a benefit on the defendant; (2) the defendant retains the kaamk{i8) under
the circumstances, the defendantetention of the benefit is unjust.”). But a claim of unjust
enrichment that ipremisedon misrepresentatiofas plaintiffs is) generally requirea showing

of causatiopwhich will often take the form afeliance? SeeRestatement (Third) of Résttion
and Unjust Enrichment 83 cmt. ¢ (2011) (A transfer is not subject to invalidation for
misrepresentatiorfraudulent or otherwise, unless the misrepresentation induced the transfer

see alsdn re Light Cigarettes Mktg. Sales Practices Ljtkj/1 F.R.D. 402, 418 (D. Me. 2010)

(“Although the Plaintiffs are correct that injury and causation are eiegitof claims for unjust

enrichment in Maine and Washington D.C., they have not established why, absenamgury

causation, the Defendahtsetention of the benefit is unjust); Kelley v. Microsoft Corp., 251
F.R.D. 544, 559 (W.D. Wash. 2008) (simila’\nd if reliance(or causationnust beproven on
an individualized basis, then common issues likely do not predominate under Rule 2Eb#3).

e.g, Erica P. John Fund, 131 6t. at 2185 (noting in securities context that “requiring proof of

individualized reliance from each member of the proposadigf class effectively woulgrevent
such plaintiffs from proceeding with a class action, since individual issues wouldhaher the
common ones” (internal quotation marks and brackets op)itt2dWilliam B. Rubenstein,

Newberg orClass Actions 8:58 at 221(5th ed. 2012)“[C] ourts often deny Rule 23(b)(3) class

2 Though not necessarily. Suppaiengwishes to join the APA and sasks his friend-reud already a
memberwhat this yedis dues areFreud misledby his APA duesstatemeninto thinking thatboth $200 of normal
dues anda $100PracticeAssessmenare necessary for membershiglls Jungto send the APA a check for $B0
Jungpays, but later learns thaly $200was necessary for membershjunghas nocommon lawfraud claim against
the APA, for he did nately on themisrepresentatioim the dues statememven ifit was thecauseof his overpayment
SeeJohn C.P. Goldberg at., The Place of Reliance in FrauB Ariz. L. Rev. 1001, 106497 (2006)(distinguishing
the concepts of reliance and causatidf® can, however, recover the extra $100 through a claim of unjust enrichment.

10



certification in basic fraud cases (and other relianet&ed cases) on the grounds that the
individualized nature of the reliance inquiry means the predominance test cannat’be m
(footnote omitted)® For two independent reasons, however, the Court concludéisishaliance
issue is not fatal to class certification

To start, this is a case in whiphaintiffs couldoffer evidence ofreliance on a classide

basis. SeeCGC Holding Co., LLC v. Broad & Cassel, 773 F.3d 1076, 1089 (10th Cir. 2014)

(“[W]here circumstantial evidence of reliance can be found through generalizedjadagsroof,
then common questions will predominate. ). In a recent decision affirming the certification
of a class under Rule 23(b)(3), the Second Circuit explained:

In cases involving fraudulent overbillingayment may constitute circumstantial
proof of reliance based on the reasonable inference that customers who pay the
amount specified in an inflated invoice would not have done so absent reliance
upon the invoices implicit representation that the invoiced amount was honestly
owed. Fraud claims ahis type may thus be appropriate candidates for class
certification becaustewhile each plaintiff must prove reliance, he or she may do so
through common evidence (that is, through legitimate inferences based on the
nature of the alleged misrepresentasiat issue).

In re U.S. Foodservice Inc. Pricing Litig., 729 F.3d 108, 120 (2d Cir. 2@i®)tingKlay v.

Humana, InG.382 F.3d 1241, 1259 (11th Cir. 20P4)A similar logic applies here. APA sent

class members standardized “Membership D&gements’on which it both preprintecthe

3 Quoting a district court decision from this circuit, plaintiffs sugdbat“ ‘reliance goes to the issue of
damage rather than to the underlying, predominant, common issue of lidBilts. Supp.Mem. [ECF No. 51] at
12 (quotingJohns v. Rozetl41 F.R.D. 211, 218 (D.D.C. 1992)n support of this propositiodghnscitedan earlier
edition of the late Profesr Newberts treatise, which saithat predominanctc]hallengeshased on the statute of
limitations, fraudulent concealment, releasesisationgr reliancehave usually beergjected . .because those issues
go to the right of a class memberézover, in contrast to underlying common issues of the defésdifiility.” 1
HerbertB. Newberg Newberg on Class Action$ 4.26 at 326(2d ed.1985) (emphasis added)With respect to
common law frau@nd the element of reliandeowever, this statments distinction betweerthe right. . .to recover”
and “liability” appears nonsensicalUnlike a statute of limitations, which cdoreclosea plaintiff s recoveryeven
whena defendanis otherwisdiable, reliance is itself an element fsud liability. See, e.g., Restatement (Second)
of Torts 8525 (1977)“Liability for Fraudulent Misrepresentation”Reliancethus“go[eq to the right . . . to recover”
only in the tautological sense that a plaintiff cannot recover fromemdent who is not liablePerhaps recognizing
the problematic nature of the statement, the latest edifitéewberg on Class Actions has removed ggntence and
acknowledgeshatreliance unlike statutes of limitation, oftedbespose a problem for predominancgee2 William
B. RubensteinNewberg on Class Actions § 4;58 20405 (5th ed.2012.

11



Practice Assessmeandincluded the ssessmenn the preprinted totahmountdue. Seg e.q,

2010 Membership Dues Statement [ECF Ne11f APA'’s websitealsoautomatically included
theassessment ithe total amount due. Am. Compl19. If plaintiffsconvinced the trier of fact
that the dues statements and website were materially migjeatbout the nature of the
assessmenrta common question clearly susceptible to claske proof—they would also

effectively prove that APA had sent out “inflated invoice[sBkeln re U.S. Foodservice, 729

F.3d at 120. The fact that clasmmembersthen paid thosénflated invoiceswould “constitute
circumstantial proof of relianten the misleading dues statense(dr website) Seeid. APA, of
course, mightry to rebut thigoroofwith evidence thathe misrepresentations waret the cause
of classmembers payments, but the fact that plaintiffs might sacceedn the merits is not a
sufficient reason to deny certification when there is at lg@lstusiblenethod oshowing common
reliance. SeeCGC Holding 773 F.3d at 1093 (affirming class certification while noting that
“plaintiffs will still have toprove RCO causation by a preponderance of the evidence to win on
the merits).

The foregoing indicates that the predominance inquiry wbaldatisfied even wetée
caseproceeding toward trial. But, of course, if the Court finds the settlement faieasaable,
there will be no trial Thatpoints toa second reason the reliance issue is not fadihough
settlement does not eliminate the requirementRuwé 23a) and (b) it “is relevant to a class
certification.” Amchem 521 U.S. at 619. On the ohand,settlementequires a court to pay
“undiluted, even heightened, attention” to those requirements of Rule 23 “designed tb protec
absentees by blocking unwarranted or overbroad class definititthsat 620. But on the other,
it obviates the neetb ask “whether the case, if tried, would present intractable management

problems.” Id. (citing Fed. R. Civ. P. 23(b)(3)(I2) Hence, insofar aan apparent threat to

12



predominance is only a matter of unmageglity at trial, thashould not foreclose certification
of a settlemenbnly class. See2 Rubensteinsupra 8§ 4:63, at 24647 (“[I] n settlement class
actions, because manageability need not be a concern, predomhth@cenain focus of
manageability-recedes in importance agll.”).

The Second Circuit applied this reasoninga securities fraud cade conclude that
individualized issues of reliance were not fatal settlemendtclass certification under Rule

23(b)(3) Seeln re Am. Intl Grp., Inc. Sec. Litig., 689 F.3d 229,2314(2d Cir. 2012) The se

called “fraudon-themarket” theory, which in many securities actions provides the base for

classwide presumption of relianceee, e.g Amgen Inc. v. ConnRet. Plans & TrFunds 133 S.

Ct. 1184, 119493 (2013) wasinapplicable on the facts of the caksding the district court to

deny certification on predominance grounsiseln re Am. Intl Grp., 689 F.3d at 23-37. The

Second Circuit vacated the denial, concluding that the district court had given inadegjgate
to the settlement context: whereas “a litigation ¢kdailure to qualify for [the fraudn-the-
market] presumption typically renders trial unmanageable, precluding a fitttathgcommon
issues predominate,” the same problem does not exist “wgétteement class, [where] the
manageability concerns posed by numerous individual questions of reliance disapppeaAm.
Int'l Grp., 689 F.3d at 241 (citindmchem 521 U.S. at 620). In short, “the existence of a
settlement that eliminates managégbproblems can alter the outcome of the predominance
analysis.” Id. at 242.

The potential reliance problem here is one of unmanageability athismtasecould not
be tried efficientlyif evidence of reliance had to be shown for each of the #mulssof class
members. By contrast, the potential reliance problem doessuggestthat the class is

“[in] sufficiently cohesive to warra@tdjudication by representatimAmchem 521 U.S. at 623,

13



or that absentee members are threatened by an “unwar@ndeerbroad class definition[]id.

at 0. This is not a case whermdividual stakes are high and disparities among class members
great.” Id. at 625. To the contraryhe stakes here are low enodgan individual who paidhe
assessment every yealrthe class period would have lost less than $2ab@t individualized
litigation wouldbe impractical and hence absentee “class menibarerests in individually
controlling the prosecution. .. of separate actions” is minimaFed. R. Civ. P. 23Jt8)(A). Nor

are there great disparities among class membdiavere allegedly injured in the same way by
the same course of conduct by the APA, and while the extent of their alleged damggéeyar

are all of the same order of magnitu@eeSullivan v. DB Invs. Inc., 667 F.3d 273, 338 (3d Cir.

2011) (Scirica, J., concurring) (finding predominance in settlemmeytelass where “[#l] claims
arise out of the same course of defendasdaduct; all share a common nucleus of operative fact,
supplying the necessary cohesion The Court therefore concludes thatven if reliance could
not be shown through class-wide prodfie-predominance requirement is satisfied here.

2. Superiority — Rule 23(b)(3) also requires @urtto ensurethat a class actiois

superior to other available forms of adjudicatidfista Healthplan, Inc. v. Warner Holdings Co.

I, 246 F.R.D. 349359-60(D.D.C. 2007) This requirement, along with the predominance
requirementensures that resolution by class action will “agli economies of time, effort, and
expense, and promote. .. uniformity of decision as to persons similarly situated, without
sacrificing procedural fairness or bringing about other undesirable conseguéAmchem 521
U.S. at 615.Herg the size othe classthe uniformiy of issues regarding defendanlisbility,
andthe impracticability—as a matter of cost versus rewasof individualized prosecution of these
claims allweigh in favor of finding that class action adjudication is superior to dtners of

adjudication.See, e.g.Trombley, 826 F. Supp. 2 194 (applying these considerations).

14



[I. THE PROPOSEDSETTLEMENT
Because the Court has concluded that class certification is appropriate, it nogexonsi

whether the proposed settlement is “fair, reasonable, and adeqize.R. Civ. P. 23(ef2).
There is no single test this Circuitfor determining whether a proposed class action settlement
should be approveand the relevant factors may vary depending on the circumstahces.
Lorazepam 205 F.R.D. at 375 (citin®igford 185 F.R.D. at 98 & 1.3). Generally,however,
courts have examined the following factdi&) whether the settlement is the result of alength
negotiations; (b) the terms of the settlement in relation to the strength mifitheffs’ case; (c)

the stage of the litigation proceedings at the time of settlement; (d) the reactiorclaisand

(e) the opinion of experienced counseln re Lorazepan?05 F.R.D. at 375eeln re Vitamins

Antitrust Litig., 305 F.Supp.2d 100, 104 (D.D.C2004). Here, these factors lead the Court to

conclude that the settlement is fair, reasonable, argliatks and should therefore be approved.

A. Arm’s-Length Negotiations

“A presumption of fairness, adequacy, and reasonableness may attadsosettlement
reached in arfe-length negotiations between experienced, capable counsel after meaningful
discovery.” Meijer, 565 F.Supp.2d at 55 (internajuotation markomitted). Class counsi
descrption ofthe negotiatig process convinces the Court that such a presumption should apply
here In the wake of the Court of Appealdecision reinstating see of plaintiffs claims, the
parties hired an experienced neutral mediator to facilitate negotiations. eAfieanging large
amounts of data and mediation statements, the parties heldaud 8ession with the mediator, at
the end of which they agredd settle the litigation. The parties then spent an additional two

months hammering out the detailSeeZavareei Decl[ECF No. 432] 140-42. The Court has

15



no reason to doubt the adversarial, 'arlangth nature of these negotiations or to suspahision

between the parties. Hence, this factor weighs in favor of settlement approval.

B. Settlement Terms in Relation to Strength of the Case
The Court must evaluate the relief provided in the proposed settlement dganesative

strength of plaitiffs’ case, including their ability to obtain recovery at tridéeEqual Rights Ctr.

v. Wash. Metro. Area Transh73 F.Supp.2d 205, 211 (D.D.C2008) (citing Thomas v. Albright

139F.3d 227, 231 (D.CCir. 1998)). This factor has been called st important factor a court

considers when evaluating a proposed settlemgge, e.g.Blackman v. District of Columbja
454 F. Supp. 2d 1, 8 (D.D.C. 2006).

The proposedsettlement provides the class wishrecovery of roughly $9 million.
Plaintiffs say this imbout 20%of their best possible recovery: namébl] Assessment Fees paid
by any APA members from 2001 through 2010, an amount totaling $47,000,000.00 Md®Is.
[ECF No. 48] at 17.This $47million figure is nat quite the riept denominator, twever The
class period runs through early 2015, not 2826 Settlement Agreement at 6, so the sum of all
fees(including the additional four dues yeamslst be higherperhaps near $70 million. And
that in turn means that the settlemhrepresents closer18% of plaintiffs best possible recovery
But 13% is hardly a damning figureSettlemens representing a similar percentage of best case

recovery hge been approved.See, e.g.In re Fed. Ndt Mortg. Assn Sec., Derivative, &

“ERISA" Litig., 4 F. Supp. 3d 94, 103 (D.D.C. 2013)-8%"); Trombley, 826 F.Supp. 2cat 198

(“approximately 12% to 30%"); In re Baan Co. Sec. Litig., 284 F. Supp. 2d 62, 65 (D.D.C. 2003)

(“over 16%).
Moreover, this percentage must be considered in conjunction wittikéhibood of ideal

recovery. Here, there aseveralreasons to think a full recovery is unrealistic. Fifse, trier of
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fact might ultimately conclude th#te APA did not actually make material misrepresentations on
which a reasmable person would rely, cutting the legs out from under most if not all of pldintiffs

claims. Cf. APA Fee Litigation 766 F.3d at 48 (leaving open the possibility that unjust enrichment

claim could succeeéven if plaintiffs reliancewasunreasonable). Second, as noted above in the
discussion of predominance, even if the trier concludesthieeAPA did make such material
misrepresentationthie APA might be able to proffer evidence that undermines plaihtiffse for
actual relianceSeeWallace & Zavareei Joint Decl. [ECF No.-4§1 26 (indicating thathe APA
believes it has such evidencéBut seePls! Supp.Mem. [ECF No. 51] atl0-11 (disputing that
the APA’s evidence undermines reliance). And third, even if plaintiffs were dgn&unacessful
at trial, there is reason to doubt thiair success wouldover the entire class period@he APA
significantly modified its dues statements beginningdires year 2011, making it clearer that
payment of thessessment was not required AF*A membership.See2011 Membership Dues
Statement [ECF No. 1862]. Although paintiffs contend that the APA continued to mislead
membersn certain ways, the Coutthinks plaintiffs wouldhavehad serious difficultyprevaiing
at trial on their claims with respect to the last foued years of the class period. In light of the
risk that plaintiffs case might have failed in whole or part, a settlement representing 13% of
plaintiffs’ best possible recovery fair, reasonable, and adequate

It is alsoappropriate to consider what claimants will actually receive under ttfensent.
From that perspective, the Court’'s 13% figure and even plaintiffs’ 20% figuresatidbe value
of the settlement. Based on data supplied by the claims administraeapipeiars that those
members of the class who file a claim will receive on average at least 25% of the Practice
Assessment amounts they paid during the class pe8edBorgesSupp.Decl. {5. Given the

effectiveness of notice, the simplicity of the olai process, and the meaningful cash incemdive
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file a claim in this case, the Court gives this 25% figure serious weight in congitiee value of
the settlement to those class members whaésléivedby the APA’s conduct. It further bolsters
the Caurt's view that the settlemeshould be approved.

The Court notes one wrinkle, though, which it adverted to in discussing Rules23(a)
adequacy requirement: nametiie fact that thesettlement treatall class members the same,
regardless of when during the class period they paiasgessment. At first blush, equal treatment
of all class members hardly seems like an indictment. Indedjual treatment isisually

considered the red flagsee, a., In re Gen. Motors Corp. Piddp Truck Fuel Tank Prod&iab.

Litig., 55 F.3d 768, 808 (3d Cir. 1996)0ne sign that a settlement may not be fair is that some
segments of the class are treated differently from otheiBut, in fact, the overarching principle

is “to ensure that similarly situated class members are treated sinaitatithat dissimilarly

situated class members are not arbitrarily treated as if they were similaabteditul Rubenstein,

supra 8 13:59 at500(5th ed.2014)(emphasisdded).As the Court just noted, it views the claims
with respect to the final four years of the class period as considerablyntieakeéhe othersTo
be maximally fair, then, the settlement ought to discountrésevery of those who paid the
assessmant in those later years in order to prevent dilution of the recovery of those whio {head
earlier years.

But Rule 23 requires a settlement td'taér, reasonable, and adequateiiot ideal. Seeln

re Baby Prds. Antitrust Litig., 708 F.3d 163, 17@&d Cir. 2013)“The role of a district court is

not to determine whether the settlement is the fairest possible resolutiSh The strength of

individuals’ claims withn a class actiowill almost always varyand so, insofar as a settlement

4To be clear, the settlement does account for the fact that different clasemsgmaid thessessment for a
different number of years. @laimantwho paid theassessment in teof the years during the class period will get
much larger settlement check than one who paimhig three. But the settlement treats each dollaasséssment
paid the same, regardless of whether it was paisbiyn2002 or 2012.
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estdlishes a uniform rate of compensation, there will also be some dilution with respket t
stronger claims and oweecovery on the weaker oneBhe Court does not think any dilutibere

is great enough to impugn tbeerallfairness of the settlemenThe compensation rate provided

by the settlement would be reasonable even if the class period ended at 2010—ahdgetttat
same rate to those with pg¥210 claims does not change that determination. Moreover, there
does not in fact appear to besaarpbreak between “early” and “late” class members: the parties
indicatedat the fairness heag that most members paid thesassmertioth pre and pos2010,
which minimizes the concern thahyset of absentee class members $aystematic dilutiorof

their claims. Finally, the Courts concern about dilution is further diminisheglthe fact that no

objections have been raised by members of the class.

C. Stage & the Litigation Proceedings & the Time of Settlement

“In determining whether groposed class action settlement is fairecaste, and
reasonable, courtgsonsider whether counsel had sufficient information, through adequate
discovery, to reasonably assess the risks of litigatiea-vis the probability of success and range

of recowery.” Vista Healthplan246 F.R.Dat 362 (internal quotation marks omittedYhis case

did not proceed to formal discovery, but beurt is not troubled by th&ict. SeeTrombley 826

F. Supp. 2d a199-200 (formal discovery not a prerequisite tdlsetent approval).The factual
heart of the case lies in AP&yearly dues statements and its other public communications with
its members, all of which were available to plaintiffs at the outset of litigafibe.parties gained

a sense of the strengththe caseluring theprotracteditigation in this Court and thB.C. Circuit

at the motiorto-dismiss stage. And the parties conducted extensive informal discovery in
connection with the mediation and settlement negotiations. The Court finds tlesheetthas

come neitheftoo early to be suspicious nor too late to be a waste of resguocesather “at a
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desirable point in the litigation for the parties to reach an agreement andli@ riese issues

without further delay, expense, alitiation.” In re Vitamins 305 F. Supp. 2dt 105.

D. Reaction of the Class

A positive reaction from the class weighs in favor of approving a settlesemte.g.
Trombley, 826 F. Supp. 2d at 200, though it shondtl always weigh very neh. As aéading
treatise observesmost class actions involve such small individual interestdhat most class
members have little incentive to invest either time or monegsponding to a class notice..
Moreover, a low objection rate could be ascribed to a poor notice program.” 4 Ruheungie,
8 13:54, at 480, 4883. But theseoncerns illustrate whihe absence of a single objeaboropt
out in this case deserves more weight than usuag. inchvidualinterests here, wheltoo low to
makeindividual litigation practicable, are still in the hundreds of do#aenough to make class
members sit up and pay attention. Moreover, as a resthie@PA’s possession adccurate
contact informationfor a vast majority of the classhe notice progmm here was especially
effective. The claims administrator reports that notice was known to be undeliveralaehby
mail or email) to only 187 individualsout of a class afore than75,000. SeeBorges Decl. P.
In short, more so than in many asdaaction, the members were aware of the settlement and had
incentive to oput or objectf they deemed it unfair Nonethelesspone did so. And on the
flipside, roughly 29% of classiembershave filedclaims, avery high participation rate.See

Borges Supp. Decl. 4.

E. The Opinion of Experienced Counsel
The opinion of experienced counsel could in theory impact a’souigw of whéher a
class settlement is fair; in practice, howetbe experienced counseffering their opinionsare

usually thevery lawyers arguing for approvamaking this factor of little significance See
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Richardson v. LOreal USA, Inc. 991 F. Supp. 2d 181, 205 (D.D.C. 20{3]]his factor nger

weighs against settlement: the lawyers who negotiated the settlement Wylloféee anything
less than a strong, favorable endorsemd(mtérnal quotation marks omitted)). No surprise,
plaintiffs’ counsel hea—certainly experienced in class action litigatiebelieve the settlement
should be approved. Counsebpinion playdittle role in the Court analysis, but the Court does
ultimately agree: for all of the foregoing reasons, the Court finds thasettiement is fair,
reasonable, and adequate, and will therefore approve it.
[Il. ATTORNEY'SFEES, EXPENSES AND INCENTIVE AWARDS

Having concluded that the settlement should be approved, the Court turns to plaintiffs
accompanying request for feemxpenses, and incentive awards, noting at the outset that no
members of the class have objected to any part of this redtiest.plaintiffs seel$2,706,000 in
attorneys fees In a common fund case like thisa ‘percentagef-thefund method is the

appropriate mechanism for determining the attorney fees aw@wkedish Hosp. Corp. v. Shalala

1 F.3d 1261, 1271 (D.C. Cir. 1903Plaintiffs request foreughly 30% of the settlement fuil

within the range generally considered acceptageHardy v. Dstrict of Columbig 49 F. Supp.

3d 48, 51 (D.D.C. 2014), and the Court finds that ressonable herelikewise reasonables
plaintiffs’ request for reimbursement of expenses in the amount of $43,126.27. Flzeby,
counselse&k incentive awards of $800 for each of the named plaintiffs, whesisted in the
prosecution and settlement of the case. While the namedffdaietvel of participation does not
seem extensive here, tl@ourt has approved incentive awards of this magnitude in similar

situationssee, e.g.Trombley 826 F. Supp. 2d at 207-08, and will do so lasrevell
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CONCLUSION

For the foregoing reasons, the Court grants final certification of the classalrapproval
of the settlement, which it finds fair, reasonable, and adequate. The Courtaalsopdmintiffs
request for attorneyg’fees of $2,706,000, costs and expenses of $43,126.27, and incentive awards
of $5,000 to each of the four representative plaintiffs: Ellen G. Levine, Ruth Fallenliaims.
Engum, and Ira Grossmar separate Ordeand Final Judgment in each cdmesissued on this

date.

/s/

JOHN D. BATES
United States District Judge

Dated: October 14, 2015
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