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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DR. STEVEN A. GUTTENBERG, et al,
Plaintiffs,

V. Civil Action No. 13-204§JDB)
DR. ROBERT W. EMERY, et al.,

Defendants

MEMORANDUM OPINION

Resolvinglitigation over an earlier disputeyd dentistssigned a settlement agreement
that included a ncedisparagement clause. Despite that agreemeetdentist(and his wife)
allegedly baemouthedthe otherspawning this lawsuit and a flurry of motiomgpositions, and
replies. Thisdentists’ quarrel has run its course, however. Now before the Court is [35]
plaintiff’ s motion to voluntarily dismissis casebased ordefendant’family emergency Upon
consideration of the parties’ filings, the applicable law, and the entiredreeoein, and for the
reasons describdzklow, the Court will granplaintiff’s motionwithout prejudice.

BACKGROUND

The facts of this caskave been described, at some lengthewhere. See3/19/2014
Mem. Op. [ECF No. 22] at-P2; 5/16/2014 Mem. Op. [ECF N@7] at 2. For presat
purposes, it suffices to recathat plaintiff Dr. StevenGuttenberg and defendant CRobert
Emery were once joint shareholders in an oral surgery practice .@hearea. Pl.’'s Mem.in
Supp. of Mot. for Voluntary Dismissal [ECF No. -3% (“Pl’'s Mem.”) at 2. When the

relationship between the two dentists soured, theafessional venturdailed, promptinga
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separate lawsuit and settlement agreement in 2@D&t 3;see alsdx. A to Sealed Document
[ECF No. 411] (“Settlement Agreement).

That agreement letb this litigation. The agreement contained, among other things, a
“Non-Disparagement” claussgeSettlementAgreement at 10which forbade the parties from
disparaging each other. u@enberg allegethat Emery and his wife, Katherine BeEgnery,
violated ths clause.As Guttaberg tells the story, Emery hlasen “disparaging hirnm personal
and professional circles” for yearand in 2013 Bordgmery told a dental hygienisthat
Guttenberg hadrequentlyengagedin inappropriate sexual relationships with his employees.
Pl.’s Mem. at 34. In responsdo Guttenberg’s complainEmery filed a motion to disiss,
which this Cout grantedin part. See5/16/2014Mem. Op. at 1. The Courtentirely removed
BorgEmeryfrom the case on the ground that she was not a party to the dentists’ settlement
agreement (and hence was not bound by itsdigparagement clause), and the Celirhinated
all but one of Guttenberg’s claims against Em(gng breackof-contract claim based on the Rron
disparagement clauseld. at 7-17.

The caseemainedn this posturauntil August 13, 2014. On that datéuttenberg filed a
motion pursuant to Federal Rule of Civil Procedure 41(a)@)oluntarily dismiss hidone
remaining claim Pl.’s Mot. for Voluntary Dismissal [ECF No. 35] (“Pl.’s Mot.”His rationale:

He had recently learned that Emery’'s wife had been diagnosed with a seness, dnd
Guttenberg consequently “haJdp desire to pursue this litigation in which Ms. B&mery
would remain a central figure, or to place the additional burden of this litigation onreryE

Pl’s Mot. at 2. In respons&mery asked the @aot not onlyto dismiss the case, baisoto

! The paties—in response to a Court Ordejointly filed this 2008 Settlement Agreement under seal,
because the document includes a confidentiality clavA#nere relevant and necessary to the Court’s resolution of
the parties’ arguments, the Court will occasionally reference ani guaotions of this greement But the Court
will, of course, take pains to avoid disclosing any information the paniigist prefer to keep secret.
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require Guttenberg to pathe attorney’s feesnd costshe hadincurred defending against
Guttenberg's claims See Def.’s Resp. to Pl.’'s Mot[ECF No. 37 (“Def’s Resp’) at 1
Guttenberg replied,eg Pl.’'s Reply to Defs Resp. to Pl.’s Mot[ECF No. 38] {Pl.'s Reply),
and Emeryasked for leave to file a soeply. SeeEx. A to Def.’s Mot. for Leave to File Sur
Reply [ECF No. 391] (“Def.’s SurReply”). The Court will now granEmery’s suireply
motion.

DISCUSSION

VOLUNTARY DISMISSAL

Where, as her¢he defendanhas already answerdlde plaintiff's comphint, the plaintiff
“may”—in the court’s discretior-voluntarily dismiss his action “only by court order, on terms
that the court considers proper.” Fed. R. Civ. P. 41(a)(2). The courts will typicafit such
requests after asking two questions. First, did the plaintiff move for voluntarissagnm “good
faith”? And second, will the defendant “suffer prejudice other than the prospect obradse

lawsuit orsome tactical disadvantagbased on theismissal? Conafay v. Wyeth Labs., 793

F.2d 350, 353 (D.C. Cir. 1986).

The Court has no reason to doubt Guttenberg’s good faith in this case. As Guttenberg’s
motion to dismiss explains, he attended a meetingeDistrict of Columbia’s Dental Society
Executive Committee on June 30, 2014. That night, he learnedEthatys wife had been
diagnosed with &ery serious, lifgahreatening illnessSeePl.’s Mot. at 4. Also that nightand
with this news in mind“Guttenberg called his counsel and informed him to end the case against
the Emerys.” Id. at 45. Courts have found good faitinderfar less laudableircumstances.

See, e.g.Busby v. Capital One\.A., 841 F. Supp. 2d 49, 55 (D.D.C. 2012) (finding good faith

where “plaintiff's motion was filed as a timely reaction to an order . . .lwHismissed the



majority of her claims”)Robinson v. England, 216 F.R.D. 17, 18 (D.D.C. 2003) (finding good

faith where plaintiff was “unable to find suitable Counsel and continue dlsfegn for financial
reasons”) (iternal quotation marks omitted)

Indeed,Emery only hakheartedly questions Guttenbesgjoodfaith. He impliesthat
Guttenberg's “desire tdismiss the case at this stage is a reaction to the fact that [Guttenberg]
lack[s] a good faith basis to ltbDr. Emery liable for breach a@bntract and . . [is] unable to
articulate any contractual damages despite alleging them.” Def.’s RespBat Emery is not
really questioningGuttenberg’s good faith After all, while—with one breath-he suggests that
Guttenbergmight have ulterior motives for dismissifgs case, Emery alsein the next
breathi—"agrees that the case should be dismissed” undkr &L(a)(2) and says that hdoes
not oppose”’Guttenberg’smotion Id. at 1. Becauseall agreethat the Court should grant
Guttenberg’s motion for voluntary dismissal, the Court finds that Guttenberg (wahguteal
opposition from Emerfyhas satiséd the good-faith prerequisite for voluntary dismissal.

Moreover, Emery has failed to raise the specter of any “legal prejudice’imgduétm a

voluntary dismissal.In re Vitamins Antitrust Litig. 198 F.R.D. 296, 304 (D.D.C. 2000)o

determinewhether a defendant might suffiegal prejudice, the courtaeigh several factors,
including the extent of the defendant’s trial preparation efforts, any éxeassday or lack of
diligence on the plaintiff's part, the plaintiff's explanation for the disnhissad “the stage of
litigation at the time the motion to dismiss [was] madil” Here, none of theskactorspointto
prejudie. No trial date has been set in this case, and discovery has been stayed pending the
resolution of Guttenberg’s motido dismisssee8/13/2014Minute Order,so the case is still in

its infancy;Guttenberg has not delayed this case or been less than diligent in pursuingnisis cla

and the Court has already concluded that Guttenberg’'s explanatidisiiossal is groper one.



Emerydoes not challengany of this. SeeDef.’s Resp. at 1 (“Dr. Emery agrees that the case
should be dismissed, and thus does not oppose [Guttenbielgfigin in that respect.”). The
Court will therefore grant Guttenberg’s motion for voluntaignassal.
. ATTORNEY'S FEES

But what “terms,”if any, should attacto the Court’s dismissal of this casé&®ed. R. Civ.
P. 41(a)(2) (authorizing theourt to dismiss a case “on terms that [it] considers proper”). Emery
believes thahe is entitled tattorney’s fees and costs as a condition of Guttenberg’s voluntary
dismissal for two reasons. First, he argues that Rule 41(a)(2) desaidsaan award. And
second, he argues that the 2008 Settlement Agreement between the two dentistengilies hi
right to recover his fees. The Court wifiecteach argument, in turn.

a. Attorney’s Fees Under Rule 41(a)(2)

“One of the ‘terms’ upon which th€ourt may condition dismissal is the payment of

defendant’s attorney’s fees and costs.” Mittakarin v. InfoTras,Sgc, 279 F.R.D. 38, 41

(D.D.C. 2012) (citing Taragan v. Eli Lilly & Co., 838 F.2837, 1340 (D.C. Cir. 1988))But

not every voluntarily dismissed case comes with a-feekcosts conditin. Only wherethese
fees and costs “were undertakannecesaily” have the courts in this i€Cuit seen fit to

reimburse plaintiffs for their litigation expenseSAF Corp. v. Transamerica Ins. Co., 665 F.2d

364, 367 (D.C. Cir. 1981(emphasis added)As one court put it, “in cas&s which fees were
awarded, ‘the scenario [was] the same: the plaintiff, having filed in feclaue, discovered that
federal jurisdiction could not be maintained and consequently sought a volursiangsail in
order to pursue its claims in anotherum.” Mittakarin 279 F.R.D. at 44quoting SBM

Wageneder Gesellschaft, m.b.H. v. Am. Arbitration Assoc., 113 F.R.D. 659, 662 (D.D.C. 1987)).




This is not that kind of case. Guttenberg has not asked to diemmisase because of
somejurisdictional déect or mistake. And hblas given no indication that he wants to dismiss
this case so that he can briagothercase in alifferentforum. SeePl.’s Reply at 6 n.7 (“Here, a
subsequent suit is not likely to occur . . . . [B]arring any future disparagemenwitndcebe no
cause for a succeeding action.thstead Guttenberg’s purpose for dismissal is terminatethe
litigation, sparing the parties and the Court additional time and resourtgesat 8 (emphasis
added) This mattertherefore does ndit comfortably into the typical attorneyfes case,
where there is a very real concern that the plaintiff will refile his complaintwbere else and
“render[] useless” the defendant’s alreamympleted legal work.SeeGAF Corp., 665 F.2d at
370.

Moreover, even if Guttenberg dosesstartthis lawsuit at a later datehe Court is not
persuaded that Emery’s legal work can be categorized as “unnecesghg/sense that it would
be “useless’in that second litigation. Emery has filed a motion i&nass and for attorney’s
fees, andhe has responded to a motion to expedite discovery, a motion for a preliminary
injunction, and a motion to seal this case. These metians the Court’s orders on them

“served the salutary purpose of clgiify the law for the plaintifff] SBM Wageneder

Gesellschaft113 F.R.D. at 663And as Emey admits, this prior work helpei “narrow[] the
scope and breadth of the case to just one claim for breach of contract.” Deb.aaResAll of
this seems ugad to ary futuredisparagemeriitigation between these dentistsiot uséess See

McLaughlin v. Cheshire, 676 F.2d 855, 857 (D.C. Cir. 1982) (“Defendants do not suffer harm

from having to pay the full cost of defending an action in a proper forum, and plashiofftd

not be forced to pay for work that is being or will be used against them in ong@agdit.”).



Conditioning Guttenberg’'s dismissal on an attorndg&sandcosts award is therefore
inappropriateat this juncture

Emery disagrees. He imp#8 that Guttenbergs fiings—and Emery’s responses to
them—were unnecessary, because they “resulted in the Court’s rejection ofothitee four
claims originally asserted by Plaintiffs.” Def.’s Resp. at But winning and losing has never
been thestick by which courthiave measuredhether to imposéesand-costs conditionsSee

SBM Wageneder Gesellschatftl3 F.R.D. at 663 (“To condition a voluntary dismissal on an

award of fees, the case law requires that defendant’s efforts must have been unnectédbaty

the plaintiff must prevail.”);Combo v. ViacomInc., 2007 WL 39410, at *1 (D.D.C. Jan. 5,

2007) (holding that whether plaintiff's arguments were “frivolous” was ‘@waht to the
guestion of whether to award attorneys’ fees and costs upon his motion to voluntaribg dirsm
suit”). Put differently, the mere fact th&uttenberg losbn severapreliminaryissues does not
entitle Emery toreimbursement for his expenses under Rule 41(a)(&e federal rules-and
the cases interpretinthem—therefore do not require the Court to award fees in this case, and the
Court, in its discretion, declines to do so.

b. Attorney’s Fees Under the Settlement Agreement

Emery persists thahe terms of the dentists’ 2008 Settlement Agreemeiire a fees
andcosts awardeven if the cases interpreting Rule 41(a)(2) do ri&¢eDef.’s Resp. at 56.
District of Columbia law governs the 2008 Settlement AgreenseeSettlement Agreement at
13 (“This Agreement shall be governed and controlled as to . . . interpretation . . . berina int
laws of the District of Columbia.”)and the District follows the objective law of contracts,
“meaning that the language of the agreement as it is written governs the ofdigditibe parties

unless the language isalear,” Simon v. Circle Assocs., Inc., 753 A.2d 1006, 1012 (D.C. 2000).




If the language in the agreement is unclear or ambiguous, the Court may cojegidensic

evidence of the parties’ subjective intent” in forming the agreemeBears v. Catholic

Archdiocese of Wash5 A.3d 653, 661 n.15 (D.C. 201(0nternal quotation marks omitted)

Here, the settlement agreement contains two provisions relevant to this ¢assthan entitles
Emery to attorney’s fees.

The first provision(which appears within the settlement’s larger “Noispaagement”
clause) is easily disposed of. Neither party considers the clause ambignduen objective
reading of the clause proves that it is inapplicable to this lawsuit. It says:

A breach of this [nomlisparagement] provision[] shall be considegechaterial

breach, and the breaching party concedeghat the noprevailing party shall be

liable to the prevailing party far. . the attorneys fees and costgjuired by the
prevailing party to obtain injunctive and/or compensatory relief or fiorem this

rovision.

Settlement Agreement at 18mphasis adked). True, this provisiooontemplate an attorney’s
fees award based on ndisparagement litigation between the dentists. But by its own terms,
the compensable attorney’s fees are only those “required by the prevailingtpatbyain
injunctive and/or compensatory relief ordnforcethis provision.” Id. Emery has not spent any
money to “obtain” relief or “enforce” the neafisparagement clause. Instead, he has incurred
feesdefending aginst Guttenberty attemptsto “obtain” relief and “enforce” rights under the
clause. This provision therefore does not entitle Emery to any attorfe@gsor costs.See
5/16/2014 Mem. Op. at 17 n.10 (casting doubt on applicability of this claugamtoy’s
attorneysfees claim).

But the second provision preseatsore difficult question. In addition to the attorney’s
fees portion of the nedisparagement clause, the 2(®&tlement Agreemeimmcludes ageneral

fee-shifting provision, which states:



In the event of any litigation among any of the parties arising out of this

Agreement, the prevailing party shall be entitled to recover from the non

prevailing party his attorneys’ fees and costs related to such litigation.
Settlement Agreement at 5This provision seems to allovior the broad recovery of all
“attorneys’ fees and costs related .ta . litigation” that “aris[g] out of [the Settlement]
Agreement.? |d. But it, too, contains an important limitation: Only the “prevailing party” gets
to recover his fees and costs. Is Emery such a party?

The Court concludes he mot. Again, there is no need to consider extrinsic evidence
here, as neither party argues ttia “prevailing party”language iasmbiguous. The Court will
therefore use objective sources “to determine what a reasonable person in tba pbsite

parties would have thought the disputed language meant,” including dictionanytiales,

previouscourt interpretation®f these waids and the like._Travelers Indem. Co. v. United Food

& Commercial Workers Int’l Union, 770 A.2d 978, 986 (D.C. 20(hjernal quotation marks

omitted); see alsdnterstde Fire & Cas. Co. v. WasliHosp. Ctr. Corp.--- F.3d---, 2014 WL

3538081, at *3 (D.C. Cir. July 18, 2014) (applying D.C. contnatetrpretation principles). In
this case, every objective source suggests that Emery ia Aatevailing party” within the
meaning of the settlement agreement.

Consider first the usual dictionary definition of “prevailing partA™ prevailing party”

is “[a] party in whose favor a judgment is rendered, regardless of the amount ofesamag

2 While the language in this clause is undeniably broad, thexssen to think theprovision might not
coverall disputes between the densistnder the agreement, writ large. This clause appears-asusagraph “f'to
paragraph “5” of the agreement. And paegdp 5, by itditle, describesEmery’s Use of [the Dentists’] Premises
after [the] Effective Date [of the Settlement Agreement]Settlement Agreement at One might therefore read
subparagraphf narrowly, such that it dp provides for feeshifting based otitigation resultingfrom a dentiss
breach of his paragraph 5 lgations. As the Districiof Columbia courts have heldontext matrs when
interpreting contractudhnguage. _Steele Found., Inc. v. Clark Consp.Gnc. 937 A.2d 148, 155 (D.C. 2007)
(“[O]ur interpretation is . . . supported by application ofegahcontract law that provisions be construed in the
context of the contract as a whole."Guttenberg has not made this argument, however, so the Court withe@ss
that the parties readubparagraph f in its broader sense, coverfagy litigation . . . arising out of th[e]
Agreement. Settlement Agreement at 5 (emphasis added).

9



awarded.” Black's Law Dictionary (7th ed.) at1145, 1206 Emery does not meet this
description. Just because the Court has granted Guttenberg’s motion to voldrgansthis
casedoes not mean Emery has had “judgment . . . rendered” in his favor. Rule 41(a)(2)
dismissals instead ,have a far more modest effect: “[A]s numerous federal courts have made
clear, a voluntary dismissal without prejudicedar Rule 41(a) leaves the situation as if the

action never had been filed.” 9 Charles Alan Wright, etFaderal Practice and Proced&e

2367 (3d. ed. 2014kee alscEstate 6 Grant v. Armour PharmCo., 2007 WL 172316, at *3

(D.D.C. Jan. 23, 2007) (“[A] voluntary dismissal without prejudeaves the parties as if the
action had never been brought.”). Confirming this point, the Supreme Court has noted that a
Rule 41(a)(2) voluntary dismissal without prejudice is the “opposite” of an adjiahaupon the

merits. Semtek Int’l, Inc. v. Lockheed Martin Corp., 531 U.S. 497, 505 (2001). “The primary

meaning of ‘dismissal without prejudice,” the Court explained, “is dismissal utitharring the
plaintiff from returning later, to the same court, with the same underlying tldan.All of this
strongly suggests that Emery has obtained no “judgment” in his favor, which suggests
that he is not a “prevailing party” entitled to his attorney’s fees and costs.

The established meanimd the words‘prevailing pary” in the statutory contex¢choes
this understanding of the 2008 Settlement Agreem¥atiousfederallaws allow a “prevailing

party” to recover attorney’s fees and costs at the close of litigaeaBuckhanion Bd. & Care

Home, Inc. v. W. VaDep't of Health & Human Res532 U.S. 598, 6603 (2001) (collecting

statutes). But to be a “prevailing party” with the meaning of those statutesparty mustat
minimum, achieve some “material alteration of the legal relationship of the patig® a
“ludgment on the merits” or a “cowstdered consent decreeld. at 604 (internal quotation

marks omitted). Thus, the Sugme Courthas held that a plaintifs nota “prevailing party”
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wherethe defendant voluntarilghanges his conduct, because this outcome “lacks the necessary
judicial imprimatur on the change.”Id. at 605. So todere, where Guttenbergigluntary
dismissalof his casavithout prejudice works no judicially sanctioned chanmgthe partieslegal
relationship (i.e., Guttenberg free to bring hixlaim againand Emery is still subject to a later
lawsui). To be sure, the 2008 agreement’'s-gbting clause need not parrtite statutory
meaning of such provisions, but the Court finds these etataind the Supreme Court’'s
interpretation of them-persuasiveon the objective meaning dfrevailing party” in this

contract Cf. Wilcox v. Sisson, 2006 WL 1443981, at *12 (D.D.C. May 25, 2006).

Finally, courts in the District of Columbiattach similar meaning to the words
“prevailing party in both the statutory and contractual conteRegarding statutes witfee-
shifting provisions, theD.C. courts have observed thdg]enerally speaking, the term
‘prevailing party’ is understood to mearparty ‘who has been awarded some relief by the court’

(or other tribunal).” Settemire v. D.C. Office of EmpAppeals 898 A.2d 902, 907 (D.C. 2006)

(quotingBuckhannon Bd. & Care Home, Inc., 532 U.S. at 603))d the D.C. courts have been

even cleareregarding contractual feghifting provisions To “meet the threshold requirement”

of a “prevailing party,” the party must “prevah the merits Fleming v. Carroll Pub. Co..28

A.2d 829, 837 (D.C. 1993) (applyingase agreement’s feshifting clausg see alsaChang v.

Louis & Alexande, Inc., 645 A.2d 1110, 11186 (D.C. 1994)holding that botlplaintiff and

defendant could be “prevailing part[iesfiithin meaning of lease agreement, because both
parties achieved some judgment on the mefither claims (or counterclaims) at trialEmery

will not receive any “rekf” from the Court based on Guttenberg@untary dismisal, and he
certainly has notvon “on the merits” ofcuttenberg’soreachof-contractclaim. Thus, Emery is

not a“prevailing party” by any objective definition of the term.
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The cases Emery citedo not supporia differentresult He first relies onFranklin

Financialv. Resolution Trust Corp., 53 F.3d 268 (9th Cir. 1995), and Rushing v. Caribbean Food

Products 870 So. 2d 953 (Fla. Dist. Ct. App. 2004), for the propositionatiaatfendant can be a
“prevailing party” under a contractual fshifting provision when the plaintiff vohtarily
dismisses his lawsuitSee Def.’s Resp. at 6. But even forgettititat these cases arise under
Oregon and Florida law, respectivelpdatherefore tell the Coulittle about how the District of
Columbiamight read“prevailing party” clauses, there are several problems with applying these
cases hereFor starters, aither court definitivelyheld that a plaintiff's voluntary dismissadust

give a déendant prevailingparty status, but insteauhly found noabuse of discretiom the trial

courts’ attorney'dees awards.SeeFranklin Fin., 53 F.3d a73; Rushing870 So. 2d at 954.

Thetrial courts presumably could hageme out the other way. Moreover, neither court made

clear whether the voluntary dismissal at issue wi#ts or without prejudice. The distinctiorcan

matter,seeU.S. Foalservice, Inc. v. Shamrock Foods Co., 246 F.’AY0, 579-81(10th Cir.

2007) (discussing the impact of “prejudice” on a prevaidpayty finding, and without any
analysis on this point, its difficult to say what these holdings mean fQuttenbergs case.
Finally, reither court interpreted the ter“prevailing party” in light of Rule 41(a)(2), the
operative rule hereSeeFranklin Fin, 53 F.3d at 273 (applying Rule 41(a)(1)(Rushing 870
So. 2d at 954-55 (applying Florida Rule of Civil Procedure 1.420).

Emery’s reliance onrexas v. United Stes --- F. Supp. 2d---, 2014 WL 2758597

(D.D.C. une 18, 2014), fares no betteiSee Def.’s Resp. at 6. That case stands for the
proposition that “[p]revailingparty status in [the D.C. Circuit] . . . is not . . . limited” to those
parties who win judgment on the merits or obtain a eordéred consent decredexas 2014

WL 2758597, at *6(discussingBuckhannon Bd. & Care Home, Inc., 532 U.S. at 60But
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while the court inTexas recognized that a broad universe of outcomes can satisfy the
Buckhannontest, the case did not throw open the prevaifiagy door to all comers.True,
“prevailing-party status may result from a favorable jurisdictional ruling, a grant bingmary
injunction, or even a judicialtganctioned stipulation,id., but Emery has achieved none of
those things. And all of those prevailipgrty options entail a key ingredigmissing in this

case “a judicial pronouncemerdaccompaniedy judicial relief” Id. (emphasis addedhternal

guotationmarks and alterations omittedEmery has not won anyélief” and, therefore, does
not fall under the D.C. Circuit's more expansive prevailpagty umbrella.

In a finalargument, Emery contends that he should get at least partial reimburéament
his attorney’s fees and costs, based orCiwart’s rulingon Emery’spreviousmotion to dismiss
Guttenberg’'scase. SeeDef.’s SurReply at 3 {[T]his Court should . . . awar®r. Emery his
attorneys’ fees and costs for prevailing on all of the claims the Cosrdiseissed (which
included all counts in the Complaint save one).”). But this argument is-ataxder. For one
thing, Emery did not raise this argument in his initial response to Guttenbergsnnioti

voluntary dismissal, ando the points—arguably—waived SeeSeminole Nation of Ok..v

Norton 2002 WL 1364249, at *1 (D.C. Cir. May 24, 2002) (“As an initial matter, appellant
arguably waived its arguments . by failing to raise them in its response to the motion to
dismiss.”). For another, Emery has alreathoved for attorney’s fees based on his (limited
successn the previousmotion to dismiss, and the Counasalready dered that motion. As the
Court wiote then “[b]ecause the Court does not now grant defendant’s motion to dismiss as
against Emery (the only defendant who is a party to the [2008 Settlement] Agieero party

has prevailed yet, and awarding fees would be premature.” 5/16/2014 Meat.1Jfemphasis

added) The Court did not think Emery deserved attorney’s fees based on his motion tssdismi
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then, and it sees no reastnchange its mind now. That holding remains the law ofdhse.

SeeArizona v. California, 460 U.S. 605, 64B9(1983) (“[W]hen a court decides upon a rule of

law, that decision should continue to govern the same issues in subsequent stagesme the sa
case.”).

For all these reasons, Emery n®t entitled to his attorney’s fees under the 2008
agreement

CONCLUSION

The Court will grant the plaintiffs motion to voluntarily dismiss his case without

prejudice and without conditions. A separate Order has issued on this date.

Is/
JOHN D. BATES
United States District Judge

Dated: September 23014
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