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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHERYL WULTZ, YEKUTIEL WULTZ,

AMANDA WULTZ, and
A.L.W., a minor,

Plaintiffs,
V.
BANK OF CHINA, LTD,

Defendant,

RIVKA MARTHA MORIAH, et al.,

Intervenors,

THE STATE OF ISRAEL,

Movant.

)
)
)
)
)
)
) Miscellaneous No. 13-128RBW)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MEMORANDUM OPINION

On November 15, 2013, the State of Is élsrael”) filed a motionwith this Court to

guash the third party deposition subpoena issuémtwer Israeli national security officélzi

Shayain connection witHitigation pending in the United States District Court for the Southern

District of New York(“Israel’'s Mot.”). Boththeplairntiffs in the above captioned mattmd the

intervenors oppose Israel’'s motion. Respondents’ Memorandum of Law in Opposition to

Pettioner’'s Motion to Quash, ECF No. 18; Intervenor-Plaintiffs’ Memorandum of Law in

Opposition to NorRarty State of Israel’s Motiow tQuash Subpoena, ECF No. 22n

December 2, 2013, the intervenors filed their Motion of Intervétaintiffs to Strike NorParty

State of Israel’s Motion to Quash on the Ground that the State of Israel has not Moved to
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Intervene in This Case, and in the Alternative[,] to Transfer This Proceedimg S&muthern
District of New York (“Intervenors’ Mot). Israelopposes the Intervenors’ motioAfter
carefully considering the parties’ submissidriee Court concludes that it must deny in part and
grant in part thentervenors'motion, and for the following reasons, Israel’s motion to quash and
all related filings, whichncludes the component of the intervenors’ motion that seeks to have
Israel’s motion to quasstricken aretransferred to the Southern District of New York.
. BACKGROUND

A. The New York Litigation 2

In 2009, the plaintiffs filed a lawsuit this districtagainst the Bank of China, Ltd.
(“Bank”) seeking to establish the Bankiahility for the 200&errorist attackn Tel Aviv, Israel
thatresulted in the déla of sixteenyearold American citizen Daniel Wultzlsraels Mem. at 2
3. Another member of this Court transferred the plaintiffs’ lawsuit to the Souihstrict of

New York after finding that this Court did not have jurisdiction over the Béhkat2—3. The

! In addition to the filings already identified, the Court considered the folpwifmissions in rendering its
decision: (1) the Memorandum of Law in Support of the State of Isfdel®n to Quash (“Israel’s Mem.”); (2) the
intervenors’'Supplemental Megrandum of Law in Support of Motion to Strike NBwarty State of Israel’s Motion
to Quash on the Ground that the State of Israel has not Moved to IntervieiseGage, or in the Alternative to
Transfer this Proceeding to the Southern District of New Ytrkervenors’ Supp. Mem.”); (3) the November 15,
2013 Order of Judge Shira ScheindhinVultz v. Bank of China Ltd.No. 1tcv-1266 (SAS) (S.D.N.Y.), ECF No.
394 (“Judge Scheindlin’s Order”); (4) the State of Israel’'s Memorandurawfin Opposition tahe Intervenors’
Motion to Strike or Transfer (“Israel’'s Opp’n”); (5) the Reply in SupmdrintervenorPlaintiffs’ Motion to Strike
Non-Party State of Israel’s Motion to Quash or, in the Alternative, to Tealist Proceeding to the Southern
District of New York (“Intervenors’ Reply”); (6) the September 27, 2013 Letter of J&dgeindlin tahelsraeli
Department of International Affairgyultz v. Bank of China Ltd.No. 1}cv-1266 (SAS) (S.D.N.Y.), ECF No. 337
(“Judge Scheindlin’s Letter”); and (7)giDecember 4, 2013tter from attorney John Bellingerlll titled
“Notices of Deposition of Yaacov Amidror and Matan Vilfidihtervenors’ Supp. Mem., Exhibit (“Ex.”) A
(“Bellinger Letter”).

2 The Court refers to the aboeaptioned case and the intervenors’ five pending cases collgaivéthe New York
litigation.” Seelntervenors’ Mot. at 3 n.1.



case was then assigned to Judge Shira Scheindlin of the Southern District of Keandmhe
is currently presiding over thétigation. Intervenors’ Motat3 n.1°

Similarterrorist attack have resulted in the death or injury of otaited States and
Israeli citizeng“Intervenors”) Id. at 3 Consequently, five other lawsuits have been brought
against the Banklleging thathe Bank ‘allowed and facilitated transfers of funds to the
[responsible] terrorist organizatigihgd. at 3—4, andhose casearealsocurrently being litigagd
in the Suthern District of New York othe New York Supreme Court (“intervenorkgiwsuits”),

eid. at3 n.1. One of these five lawsuits, Moriah v. Bank of Chinag\i2594(SAS)

(S.D.N.Y.), is also being litigated before Judge Scheindtn.“[T] here is a discovery
coordination order in effect which provides that discovéglide coordinated betweeth¢ two
cases pending before Judge Scheindling all discovery generatad\Wultz is usable in
Moriah.” Id.
B. The Instant Action

On September 18, 2013, former Israeli national security officer Uzi Shag@evsonally
served with a nonparty subpodmaprocess server Ted Metzgehile he was in the District of
Columbia. Id. at4; Israel's Mem. at 3Israel's Mem., Exhibit (“Ex.”) A (Silbpoena).The
subpoena commanded Mr. Shaya to appear at a deposition to be held at 5301 Wisconsin Avenue,
Suite 800, Washington, D.C., on November 25, 2013, in connection wilutie litigation.
Israels Mem, Ex. A (Subpoena). The intervenors contend that “by agreement with Mr. Shaya,
the location of the deposition was moved to New York, and Judge Scheindlin agreed that the
deposition could be conducted in her courtroom and thdtesiselfwould preside over the

deposition.” Intervenors’ Mot. at 4. On November 15, 2013, Judge Scheindlin entered an order

% For ease of reference, the Court will use the page numbers assignediliogHiy the Court’s Electronic Case
Filing System insad of the page numbers designatedhe filing, because theappear to be incorrect.



specifyingthat “[the Court is scheduled to supervise Uzi Shaya’s deposition on November 25,

2013,” Orderat 1, Wultz v. Bankof China, Ltd., No. 11v-1266 (SAS) (S.D.N.Y. Nov. 15,

2013), ECF No. 394, argkt forththe rules that would govern that depositionaidl—4. In
anticipationof the deposition, Judge Scheindtiontacted the State of Israel’s Department of
International Affairs tanform it of the upcoming deposition andascertain the State of Israel’s

position on Mr.Shaya’sparticipation. Judge Scheindlin’s Letter, Wultz v. Bank of China, Ltd.,

No. 11¢v-1266(SAS)(S.D.N.Y. Sept. 27, 2013), ECF No. 337.

On Nowember 4, 2013, the intervenors filed a motion in this Court requdbkatipey be
“[plermitt[ed] . . . to intervene in [the abowaptioned miscellaneous] case regarding the
enforcement and other matters related to the subpoena served . . . on UZi Bhayased
Intervenors’ Motion to Intervene at 8, No. r8-1248(RBW) (D.D.C. Nov. 4, 2013), ECF No.
1. On November 15, 2013, Israel, which is not a party to the New York litigation or the
intervenors’lawsuits, filed its motiomnvith this Courtto quash the subpoena served on Mr.
Shaya Israel’'s Mot. atl. On November 19, 2013, unaware of Judge Scheindlin’s previously-
entered orders pertaining to Mr. Shaya’s deposition, this Court ente@dl@nstaying the
deposition pending the resolutiohlsrael’smotion to quashnstitutinga briefing schedule, and
ordering that a motions hearing be convened on January 15, 2014, to resolve the motion to
qguash. Order, ECF No. 5. On November 26, 2818y the plaintiffs and Israel consented, the
Court granted the intervenors’ motion taeivene and consolidated the cases. Minute Order,
Nov. 26, 2013.

OnDecember 2, 201&fter changes to the Federal Rules of Civil Procedure became

effective the intervenor§iled their motion to strike or transfetntervenors’ Mot. at 1-2lsrael



opposed the intervenors’ motion asatbrelief requested The Courthenstayed the January 15,
2014 hearing pending resolution of the intervenors’ motion.
II. LEGAL ANALYSIS

Theintervenors requeshat this Coureitherstrike Israel’s motion to quash, Intervenors’
Mot. at 1, or alternativelytransfer[] this proceeding, including the question of whether the
motion toquash should be stricken, to Judge S8rheindlin of the United States District Court
for the Southern District of New York, where the underlying action is peridohcat 2.
Becausestriking Israel’s motiowould have the same impamh Mr. Shaya’s deposition as
would denyingsrael’s motion for the reasons discussed in this Opinion, the Court concludes
that resolution of these requests should be addressed by Judge Schiira#itidingwhich
court should resolve these requesite only issue addressed in this Opinion isniegitsof the
intervenors’ request that this Court transfer Israel’s motion to quash to thee8oDistrict of
New York for resolution.

A. Local Rule 7(m)

Israel first argues that the Court should not even address the merits of thenorErve
motion to strike otransfer, but instead “should deny [the i]ntervenors’ motion in its entirety
because [the i]ntervenors did not confer with counsel for the State of Israeltaboeltef
requested before filing the motion,” as is required by L&wal Rule 7(m). Israel’'sOpp’n at 1.
However,Israelconcedes that its counsekeived an emaifom the intervenors’ counsel
indicating that “he would oppose any future motion to quash” on the basis that “Israel was
required to intervene in an action in order to contest the subpoena and assert immunityfon behal
of the Israeli Official.” Id. at 2-3. In their reply, the intervenors’ counsehfirms for the Court

thathesent an email to Israel’'®ansel‘to discuss the merits of the instant motion” and that the



emailexchangémade clear thathte respective positions of the [ijnterveripand Israel [were]
(and remain(]) irreconcilable.” Intervenors’ Reply atl&éraelmaintairs that any email
communication should be discountaecauseéhe discussion must béeftherin person or by
telephone’—not by email,"and thathe failure to comply with theocal Rules mandates denial
of the intervenors’ motionisrael’'sOpp’nat 3.

Israel’s reliance on the version of the Local Rule cited as support for iteopasi
misplacedas anamended version of this Court’s LocallBswasadopted on October 1, 2013.
Changes to Local Rulelttp://www.dcd.circdc.den/km-
portal/sites/portal/files/LCRammendOct13.pdf. The 2013 amended Local Rylsté(es:

Before filing ary nondispositive motion in a civil action, counsihll discusshe

anticipated motion with opposing counsel in a good faith effort to determine

whether there is any opposition to the relief sought and, if there is, to narrow the
areas of disagreement. .. A party shall include in its motion a statement that the
required discussion occurred, and a statement as to whether the motion is
opposed.
Local Civ. R. 7(m) (2013jemphasis added)The members of this Court eliminated the
somewhat archaiequiementthat communication between counselld onlybe conducteth
personor bytelephoniccommunicatior-the Rule nowmplicitly allows for communication via
email. Seeid. Althoughit is true thathe intervenors did not includiee statemestrequired by
Rule 7(m)in their motion “that the required discussion occurred, and . . . whether the motion is
opposed,” because the intervenors’ counsel did communicate with Israel’s counsihgethe
matter and Isradlad the opportunity to respotatheintervenors’ motion, and sindsrael

relieson an incorrect version of the Local Rulds Court willaddress the merits dfe

intervenors’motion



B. The Applicability and Application of Amended Rule 45

Changes to Rule 45 of thederal Rulesf Civil Procedurevent into effect on December
1, 2013, and were intended to apply “insofar as just and practicablall proceedings then
pending.” Supreme Court of the United States, Order Amending Federal Ruled of Civi
Procedure 1 2 (Apr. 16, 20L3Prior tothe 2013 amendments, Rule 45 required that subpoenas
be issued from the court where the deposition was to be taken, and the power to quash or modify
a subpoena was reserved to that coB8deFed. R. Civ. P45(a)(2)(B), (c)(3) (repealedec. 1,
2013). Rule 4%&s amendedow requires that subpoenas be issued from “the court where the
action is pending,” Fed. R. Civ. P. 45(a)(2), but g@tmitsthe “court for the district where
compliance is requirefdo] quash or modify the subpoeh&ed. R. Civ. P. 45(d)(3). However,
now if “the court where compliance is required did not issue the subpoena, [thatrcart]
transfer a motion under [Rule 45] to the issuing court if the person subject to the subpoena
consents or if the coufinds exceptional circumstancéd-ed. R. Civ. P. 45(f).

Israel argues thdfa]pplying the new provision of Rule 45 retroactively to pending
subpoenas . . . invites serious personal jurisdiction issues,” Israel’'s Opp’n at 18, “wdodd not
‘just and practicable’ in this miscellaneous ¢asecause “[tlansfer at this stage would
constitute a waste of litigation resources and would prejudice the Stateebblsraquiring it to
relitigate these same issues in a new jurisdiction under newitavef’ 16, andhat“[w]hen the
subpoena was issued, theesutequiredhis Court to be designated the issuing court, whereas
the new rules define the ‘issuing court’ as the court where thelyimgecivil action is
pending,” id. at 17 Finally, Israelcontendghat beause[tlhe Rules Committee overhauled the
operation of Rule 45 and plainly intended the agimeents to operate holistically, .amended

Rule 45 is best read to apply prospectively under the circumstances lae.”.9.



Both Rule 86 othe Fe@ralRules of Civil Procedure and the lawtbis Circuit conflict
with Israel’sposition. Rule 86(a)(2) directs this Court to apply amendnieritee Rules “at the
time specified by the Supren@®urt [and to apply them to] proceedings after that date in an
actionthen pending unless: (A) the Supreme Copec#ies otherwise; or (B) the court
determines that applying them in a particular action would be infeasiblerkraw injustice.”
Fed. R. Civ. P. 86(a)(2) (emphasis added). In accordance with this command, this Circuit
consistentvith many otheCircuits, has ruled that following changes in procedural law this

Courtmust“apply the law in effect at the time it renders its decision, unless doing so would

result in manifest injustice.Moore v. Agency for Int'l Dey.994 F.2d 874, 878—79 (D.C. Cir.

1993) (quoting Bradley v. Richmond Sch. Bd., 416 U.S. 696, 711 (1$&®xrlsdsersman v.

Grp. Health Ass'n975 F.2d 886, 898—-99 (D.C. Cir. 1992) (holdihgt whensubstantive rights

do not changdyut merely the remedy, thete law in effect at the time of the decision shall

apply); accordMichel v. United State519 F.3d 1267, 1271 (11th Cir. 2008) (applying the

December 2004 amended rules to a motion that was filed in May;Zdner v. Total

Petroleum, InG.859 F.2d 1439, 1442 n.3 (10th Cir. 1988) (applying amended Rule 6 to a

pending motion to dismiss filed prior to the Rule’s amendmeétfdffmanyv. N.J. Fed'rof

Young Men’s & Young Women’s HebreAss’'nsg 106 F.2d 204, 207 (3d Cir. 1939) (holding

that it was immaterial that a motion wa®dllbefore the Rules were amendmttithe amended
rules would apply when the court entered judgment).

Because the Federal Rules ahid Circuit require this @urt to apply “the lavin effect at
the time it renders its decisioriMloore, 994 F.2ét 879-80, and because as discussed next, the
Court finds that applying the amended Radibes not implicate personal jurisdiction nor will it

“work an injustice,” the Court must apply the amended Rule 45 to the dispute at hand.



Thereforesince the text of Rule 45(a)(2) now explicitly requires that “[a] subpoena be]st [
issue[d] from the court where the action is pendifgd. R. Civ. P. 45(a)(2), anakcause the
underlying litigation is not pending in this Court, this Court could not now have issued the
subpoenat issuan accordance with Rule d&)(2) Thus, since the subpoena explycit
identifiesthe Southern District of New York as the court where the underlying action is pending
seelsrael’s Mem, Ex. A (Subpoena), pursuant tamendedRule 45 the Sobern District of New
York must be considered the issuing court, Fed. R. Civ. P. 45(a)(2). However, because Mr.
Shaya was served in the District of Columbia and the subpoena commands his attesidance
this Court is the court where compliance is required. Fed. R. Civ. P. 45(c)(1).

1. Personal Jurisdiction Over Mr. Shaya

As an initial matter, much of Israel’s concerns surrounding the retroapipieation of
Rule 45 arise from a misunderstanding that both Israel and the intervenors havegaatiag
the ramifications the transfer of Israel’s motion to the New Yskict court for resolution will

have on th@hysical locatiorof Mr. Shaya’s depositioh.Both Israel and the intervenors have

incorrectly surmised that transferring the motion to quash would result in Mra'Sitgposition
being physically conducted ineMs York. Seelsrael’'s Opp’n at 19-21; Intervenors’ Mot. at 7-9.
Nothing in the amended Rule would indicate that this presupposition is appropriatesot. corr

Pursuant to Rule 45, while the court where compliance is required may transfemnsuigbated

* This confusion is due in large partttee ambiguity of the relief the intervenors request in their pendinigmot
The intervenors request that “if the motion to quash for any reaswt stricken,” that this Courtransfer[] this
proceeding . . . to Judge Shira Scheindlin of the United States Disttidt fGothe Southern District of New York,
where the underlying action is pending.” Intervenors’ Mot. at 2. Thevémers then outline how the degition
would be conducted idudge Scheindlia court Based on the content of thrgervenas’ motion, t is unclear
whether thg are asking for both the motion to quash and the physical location of Mr. Stiygsition to be
transferred to the Southern District of New York. For the reasonssdisd, this Court is only able to transfer the
pending motion to quash and motion teket to Judge Scheindlin for resolution. The principles of personal
jurisdiction as well as the text of Rule 45 preclude this Court from traimgfehe physical location of Mr. Shaya’s
deposition unless he consents to such tran§feeFed. R. Civ. P45(c)(1), (f).



motions to the court where the underlying action is pending, the territorialtiongaf Rule

45(c)(1) remain applicable. S€ed. R. Civ. P. 45(c)(1), (f). Therefore, should the Southern

District of New York deny the motion to quash, unless Mr. Shaya consents to beingddepose

New York, nothing in Rule 45 indicates that he would be deposed anywhere other than at 5301

Wisconsin Avenue, Suite 800, Washington, D.C., the address listed on the face of the subpoena.
This clarificationregarding the physical location where Mr. Shaya’s deposititirbe

takenmootslsrael’'sarguments pertaining the “seriougpersonal jurisdiction issues” thiait

believes are implicatelly applying the amended ruletsrael’s Opp’mat 18 Israelmaintains

that “because the subpoena here was served under the ‘old’ rule the New York court has no basis

to exercise personal jurisdiction over [Mr. Shaya] and could neither compel histaeposr

hold him in contemptbecause service was effected on Mr. Shaya in tegi€iof Columbia

Israel's Opp’nat 18(citing Fed. R. Civ. P. 45(b)(2)(AlB) (repealed Dec. 1, 2013)However

nothing in theamended Rul@vokes questions concerning personal jurisdidiecausgas has

always been the cagbge district where the subpoena is served mainjarisglictionover all

matters pertaining to subpoenas issued within its district. Fed. R. Civ. P. 45(1)(B)&only

“jurisdictional” changeoccasioned bthe anendmenbf Rule 45 is that now thestrict where

the subpoena was servee, “the court where compliance isg@red,” explicitly has the option

of either resoling subpoenaelated motion®r transfering suchmotions tca more appropriate

court for resolution—the couvthere theunderlyinglitigation is pending. Fed. R. Civ. P. 45(f).

®If, as the intervenors assgtiy agreement with Mr. Shaya, the location of the deposition veaedito New York,
and Judge Scheindlin agreed that the deposition could be conducted in treocoand that she herself would
preside ovethe deposition,” Intervenors’ Mot. at 4, thih. Shaya has already consented to the personal
jurisdiction of theSouthern District oNew Yorkandthis argument ighereforemoot cf. In re Sealed Casé41

F.3d 337, 34ZD.C. Cir. 1980 (finding that ifa nonparty “moves for a protective order in the court of the
underlying action [he] thereby submits to that court’s jurisdiction,”taedurisdictional problems resing from
transferring subpoen@lated motions are curedjut sedsrael’'s Opp’n at 19 (“[Mr. Shaya’s] purported silence
with respect to conducting a deposition in New York does not equate to consansferting the present motion to
guash; they are separate considerations.”) (emphasis in original)

10



Where perhaps once “Congress [throutjie] Rules [was] clearly . . . ready to sacrifice some

efficiency in return for territorial protection for nonpartiesre Sealed Casé41 F.3d 337, 341

(D.C. Cir. 1998), it appears now that Congress, through the Rale®levated the importance of
efficiency and case managemgdred. R. Civ. P. 45(a)(2), (b)(Zl{minating the intricate
requirements delineating which court may issue a subpoena aratliimstedaing that
subpoenas be issued by the court where the action is pending and subsequently sernezd anywh
in the United States).

As noted earlierthe “place specified for the deposition” is 5301 Wisconsin Avenue,
Suite 800, Washington, D.C., the address listed on the subp8eaksrael’s Mem., Ex. A
(Subpoena). Despite the Intervenors’ assertions and requests to the caainafgrriingthe
motion to quash to the Southern District of New York hasmgacton where the deposition of
Mr. Shaya will physically occurAdditionally, Israelincorrecty argueghatshould this Court
apply the amended Rule 45 and transfer its motion to quash, such a decision would render the
Southern District of New York wbleto “compel [Mr. Shaya’s] deposition [or] hold him in
contempt.” Israel’'s Opp’nat 18 In fact, amended Rule 45(g) specifically allowsdoch a
scenario.SeeFed. R. Civ. P. 45(g)The cart for the district where compliance is required
and also, after a motion is transferred, the issuing court—may hold in contempt a gevson w
having been served, fails without adequate excuse to obey the subpoena or an ardeo relat
it.”).

2. Retroactive Application of Rule 45

Israel’s only argument asipport for its position thatrfanifest injusticé will result from
theretroactiveapplicationof amended Rule 4 the cosit will incur from the Court'requiring

it to relitigate these same issues ineav jurisdiction under new law.” Israel’'s Opp’'n at 16.

11



Israel maintainshat requiring further research would constitute “a waste of litigation ressr
resulting in prejudiceld. However,evenapplying the Southern District of New Ydslown
Circuit authority to the extent that authoritpnflicts with the law of this Circuitsrael’s
argumenfails becausé¢he cost of litigatioralone does not amount to an unfair prejudiCé.

Randall v. Merrill Lynch, Pierce, Fenner & Smith, InA10 F.R.D. 342, 345 (D.D.C. 1986)

(“mere cost of litigation” in th&kule 60(b) motion context “does not constitute unfair

prejudice’); EEOC v. Md. Cup Corp., 785 F.2d 471, 479 (4th Cir. 1986¢ling that the

additional cost of $75,000 to comply with a subpoena was not unduly burdensome absent a
showing that “gathering the information would threaten its normal business openatESC

v. Citicorp Diners Club, Inc., 985 F.2d 1036, 1040 (10th Cir. 19@8missing unduly

burdensome argument based on inconvenience and “some expense” absent a showing that
compliance with a subpoena would “disrupt and seriously hinder normal operations”).
It is only the rare and extreme circumstance in which litigation cestd in prejudice—

this is not such a circumstanc8ee e.q.Freund v. Fleetwood Enters., Inc., 956 F.2d 354, 363

(st Cir. 1992) (ruling that a change to a procedural rule did not warrant remandgegfarca
new trial because “[t]here is no reason tokhihat a second trial would produce a different
result” and that the opposing party should not have “to endure the expense and inconvenience”
that would result fromelitigating thecasewhen the outcome would not produce a different

resul). Transferrig amotionto thejurisdiction where the underlying litigation is pending that

will requirefew, if any, modificationsof the written submissions, does not rise to the level of
unfair prejudice. Therefore, tlestthatmaybe incurredo prosecute its motion in the Southern

District of New York rather than in the District of Columbia is de minimis

12



C. The District of Columbia Circuit's Rule 45 Analysis
Israel asserts théte intervenors’ motion to transfer fails becatibe [District of
Columbia] Circuit has held that motions to quash cannot be transferred upder an

circumstances.” Israel®pp’nat 15 (citingln re Sealed Casé41 F.3d 337 (D.C. Cir. 1998)).

However, applying the analysis mandatedrbye Sealed Gaeto Rule 45 in its amended state

yields anoutcome opposite to whataspermissiblan 1998. This is because In re Sealed Case

was predicated ontaxtual reading of Rule 4&s drafted at that time, resulting in a finding that
the rule “offer[ed] no authorization to transfer a motion to quash [pogua] and seenat least
implicitly to forbid it” becausénothing in the Rules even hints that any other court may be
given the power to quash or enforemfther court'subpoenas].” 141 F.3d at 34lh reaching
this conclusionthe Circuit instructedistrict judgeghatwhendetermininghe legality of
transferringsubpoena-related motions, “the place to start . . . is the text of Rule 45.” 1d. at 340—
41. Applying that directivethe pertinent provisions of Rule 45 must be construed to neaw
When the court where compliance is required [is not the court where the
underlying action is pending, the court where compliance is sought] may.
transfer a[subpoenaelated] motion under this rule to the issuing court if the
person subject to the subpoena consents or if the court finds exceptional
circumstances . . . . [Both tlhe court for the district where compliance is
required—and also, after a motion is transferred, [itwurt where thainderlying
action is gnding]—may hold in contempt person who, having been served, fails

without adequate excuse to obey the subpoena or an order related to it.

Fed. R. Civ. P. 46), (9).

Based orthe analysis required by In re Sealed CHsetext of Rule 45 not only “hints
that [another] court may be given the power to quash or enforce [a subpéenalSealed
Case 141 F.3d at 341t explicitly permitsit in circumstanceghere “the person subject to the
subpoena consents or if tbeurt finds exceptional circumstang¢eseeFed. R. Civ. P. 45(fgee

alsoln re Sealed Casé41 F.3d at 343 (Henderson, J. concurring) (“I stop short, however, of

13



deciding, as does the mafgyrithat a district court lacks authoritydoder a transfer. Assuming
such authority exists, it should be reserved for the extraordinary, complex edsieh the
transferee court is plainly better situated to resolve the discovery dispBecausehe text of
amendedRule 45 specifically allows fatransfer, and as discussed next, exceptional
circumstances exist that warrant transfer, Israel’s motionastgnd all related filings
including the intervenors’ motion to strikeill be transferred to the Southern District of New
York for resolution.

1. Exceptional Circumstances

As previouslyindicated although this Court is not entirely convinced that Mr. Sheagsa
not alreadyagreed to be deposed in New Ygjken the extensive prapations and security
measures taken by Judge Scheindlin, the Court findsléisaite Israel’s assertions to the
contrary,seelsrael’'sOpp’n at 19-21exceptionatircumstances do exist this case Due to the
highly complexand intricatenature of the underlyiniitigation, Judge Scheindliis in a better
position to rule on the intervenors’ motion to quash or modify the subpoena dudamtiarity
with the full scope of issues involved as well as any implications the resolutionrobtlosn
will have on the underlyintitigation. Any ruling by this Courtill inevitably disrupt Judge
Scheindlin’smanagement of thisvo highly complexactionscurrentlypending inher courtas
well asimpactfour otherseparate but related act®pending in the New York Supreme Court,
aboutwhich this court has even less familiaritintervenorsMot. at 3n.1 (listingsix cases
pending in New Yorktatecourt and the Southern District of New Yptwo of which arebeing
litigated in andem before Judge Scheindlin, atichpparently subject, to some degredwo

coordinated discovery ordgrsee alsdMiemorandum in Support éfroposed Intervenors’

Motion for Intervertion at 1-2, No. 13m¢-1248 (RBW) (D.D.C. Nov. 4, 2013), ECF No. 1.

14



Othercourts have foundxceptionatircumstancesarranting transferring subpoena-
related motions to quash wheansferring the mattes in “the interests of judicial economy and

avoiding inconsistent results.” FTC v. A+ Fin. Ctr., LLC, No. 1m&50, 2013 WL 6388539,

at *3 (S.D. Ohio Dec. 6, 2013)Iheadvisory comritee notes to Rule 45(@mbracehese
factors, statingha “transfer may be warranted order to avoid disrupting the issuing court’s
management of thenderlying litigation, as whethat court has alreadyled on issues presented
by the motion or the same issues are likely to arise in discovery in many slisthet. R. Civ.
P. 45(f) advisory committee’s note (2013). Botttumstances are applicable here
Accordingly, the Courfinds that there are exceptional circumstamweassanting the transfer of
the motions pending before this Court to the Southern District of New York.
a. Consistency in Rulings

Israels counselepresentshatthere aretherhigh-level Israelinonpartieswho maybe
served with subpoena&eelntervenors’ Supp. Mem., Ex. A (Bellinger Letter) at 1 (indicating
that the intervenors “intend to take an oral deposition of Major General Yaacovokhadd “a
deposition of Ambassador Vilnajput see id.iidicating that there has not yet been “[a] valid
and properly served subpoena . . . to secure the testimony of” thésoéwsdirofficialg. In the
event those subpoenas are served in any district other than the Southern DisavetYadrk,
this Courts resolution of Israel’'s motion tougsh aselated to its assertion of the foreigpate
secrets privilegenight differ from another court’s resolution of such a motfomther impacting

thelitigation pending before Jug Scheindlirf This potential for inconsistent rulings should be

® In this Court’s opinion, the interest of obtainiognsistent rulings on the issues presented in Israel’s motion to

guash would be best served by one judicial offiedndge Scheindlir-resolving any motion raising such issues

However, if subpoersaareserved irotherdistricts it is possible that another court may disagree with this Court’s

assessment and instemdy be inclined toeach the merits of a similar motion to quadtihile this Court canot

require that other judges accept its position on this issue, hopiisligourts resolutiorof the motion to quash

will persuad@ther judges to transfer any other similar motions to J&d¢eindlinto avoid inconsistent rulings. In
(continued . . .)
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avoided and weighs in favor afsingle judicial officedecidng all of thesedisputes.And
transferringhe motionto quash pending before this Coadvances thebjectiveof avoiding
inconsistent rulingsMoreover even if other former or current Israeli officials have not been
served with subpoenas, the resolution of the Shaya subplmeepotentiallyimpact multiple
casesand the Coutthereforedisagrees witlhisrael’'scharacterization of the issue ‘amique to
this ancilary proceeding.”Israel’sOpp’n at 20.
b. Judge Scheindlin’sPrior Involvement in the Underlying Litigation

Contrary to Israel’s view that Judge Scheindlin “has not taken a posit@myarf the
[state secrets privileg&dsuegaised in the motion to quash itself,” Israel’s Opp’'n at 21, Judge
Scheindlin has in fact taken an interest aativerole in resolving any potential state secrets
claim. For example, on September 27, 2013, d &itheindlin askeldraels Department of
International Affairs to “offer a timeframe for the Isiiagbvernment’s response to [the Southern
District of New York’s]July 2 inquiry regarding Mr. Shaya'’s ability to participate in a

deposition.” Judge Scheindlin’s Letter atlultz v. Bank of China, Ltd., No. 1&v-1266

(SAS)(S.D.N.Y. Sept. 27, 2013), ECF No. 337. Further, Judge Scheindlin has expressed a
desire to personally supervise the deposition of Mr. Shaya in her courdrabsespecific
conditions to protect the privilegé any information that Mr. Shaya is asked to divulg@rder

at -4, Wultz v. Bank of China, Ltd., No. 1d~1266(SAS) (S.D.N.Y. Nov. 15, 2013), ECF No.

(...continued)

any event, even if other courts faced with a similar quest to reach the merits ahy suchmotions, this Court
finds that Judge Scheindlin, as the judge presiding over the underlyingloasig, have the first say on the matter,
and her guidance will hopafy promote consistency.

" Pursuant to Rule 45 this woulse permissibl@nly if Mr. Shaya consents to being deposed in New York and
thereby submits himself to the Southern District of New York’s jurigatic As the Court previously indicated,
however, Mr. Shaya has likely already consented to, thiglthus, haglready consented to theburt exercising
personal jurisdiction over him.
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394. Therefore, this Court finds that Judge Scheindlin has been intimately involvextiis Isr
asserted state secrets claim, and accordiagigtterinformed to resolvéhis issue.
[Il. CONCLUSION

For theforegoingreasonsthe intervenors’ motion will be granted in part and denied in
part. Accordingly, he Courtdenieswith prejudice the Intervenors’ request to transfer the
physicallocation ofUzi Shay&s deposition to the Southern District of New York, to the extent
that such reliehas, in factbeenrequeged by the intervenors, and grants the componeiheof
intervenors’ motiorthat seeks$o transfersrael’s motion to quash to the Southern District of
New York for resolution. Therefordhe State of Israel’s Motion to Quaahdall applicable
filings, includingthe intervenors’ motion to strike Israel’s nwtito quash, areansferred to the
United States District Court for the Southern District of New York. The Clettki®fCourt is
directed to terminate all remaining deadliti@s Court has set and traesthiscase forthwith.

SO ORDERED this 30th day of May, 2014.

REGGIE B. WALTON
United States District Judge

8 An order consistent with this memorandum opinion shall be issued quot@neously.

17



