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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CORE VCT PLC,
CORE VCT IV PLC, and
CORE VCTVPLC
Plaintiffs, Civil Action No. 14-0074(ESH)
V.

JAMES HENSLEY,

Defendant

MEMORANDUM OPINION

Plaintiffs have filed objections to the January 26, 2015 Report and Recommendation of
Magistrate Judge Alan KayR&R”) [ECF No. 26], which recommendbatplaintiffs’ suit be
dismissed for lack of subject matter jurisdictio®eéDef. James HensléyMot. to Dismiss
Pls.” Compl. Pursuant to Rule 12(b)(1) [ECF No. 4¢f.’s SMJ Mot’).) For the reasons set
forth below, the Court rejects plaintiffs’ objections amtl dismiss theirsuit for lack of subject
matter jurisdiction

BACKGROUND

The facts ad procedural history of this case describedn the MagistrateJudge’s
R&R. (SeeR&R at 23.) Raintiffs, who are “public limited companies organized under the
laws of the United Kingdom with their principal place of business located in Londgiarte]”
obtained a default money judgment against defendant in the High Court of JusticesQueen’
Bench Division, Commercial Court of London December 32012. (Complaint [ECF No. 1]
(“Compl.”) 11 1, 5, 10.) Plaintiffs seek to enforce this judgment against defendant pursuant to

the Uniform ForeigrCountry Money Judgments Recognition Act of 2011, D.C. Code 8§ 15-361
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et seq.(Id. 1 1:12.) Plaintiffs assert that this Court has subject mgttesdiction ove the
action“pursuant to 28 U.S.C. § 1332(a) beca(igethere is complete diversity of citizenship
between all Plaintiffs, which are citizens of the UK, gahefendant], who is a citizen of the US;
and (2) the amount in controversy is greater than $75,000.@2D.1 3.) Defendant filed a
motion to dismiss, claiming thdhe was domiciled in Monaco at the time that this action was
filed, and therefore cannot . . . be sued in a United States federal court on the basisitf diver
jurisdiction” (R&R at2-3 (citingDef.’s SMJ Mot. at 1).)

Plaintiffs requested jurisdictional discovery on the issue of defersdadmticile, which
this Court granted. SeeMem. Op.and OrderApr. 8, 2014 [ECF No. 8].)Fhe parties
subsequently completed jurisdictional discovery and submitted their remainifgydorie
defendant’snotion to dismiss.This Court denied that motion without prejudice and referred the
case to a magistrate judge for an evidentiary hearingeoguéestion of jurisdictionSeeCore
VCT PLC v. HensleyWo. 14€v-0074, 2014 U.S. Dist. LEXIS 99687 (D.D.C. July 23, 2014).
particular, with respect to defendasitsworn declaration of domiciliary intent” to live abroad,
the Court could nasissesdhe credibility ofdefendaris declaration without an evidentiary
hearing Id. at *10.

Magistrate Judge Kay conductedeandentiary hearing on October 9, 2014, at which
only defendant testified.SeeEvidentiaryHr’'g on Subject Matter Jurisdiction, Oct. 9, 2014
[ECF No. 29]("Hearing”).) At the hearing, defendant was confronted with documents that he
had signed to obtain various th&nefits on which he swore under penalty of perjury that he was
an lllinois resident.(Id. at 24.) Defendantestified that he had signed the papers without reading
them and that he simply wanted the tax breddt.) (TheMagistrateJudge found defendast’

“explanations credible, albeit underhande(R&R at 9;see alsad. at 10 (“The Court found



[defendant] to be a credible witness, and with respect to his misrepresentationtagrahts
driver’s license forms, the undersigned belieted [defendant] — as strange as it might sound —
was telling the truth about lying to the lllinois governm®nk. With respect to plaintiff’
allegations that defendant maintained a domicile in lllinoisMhgistrate Judgéund that there
was“ample evidence that the Defendant leased his Chicago condominium [and] could not have
used it as his residente(ld. at 11 seeid. at 10 ({E]ven [plaintiffs] introduced evidence that
[defendant] did not reside in his Chicago condominium,[pladntiffs] failed to provide any
additional evidence indicating that he might have a separate lllinois resideihe Magistrate
Judge further found that there was substantial evidence supporting defeictiant’that he was
domiciled in France between 1989 and 1998ee(d. at 14-16.) Finally, on the issue of
defendant’s representation that he is currently domiciled in Monaco,abestvhte Judge

found [defendant] to be a credible witness, and believes that other objective

indicia submitted in support of his Monaco domicile, including his Monegasque

Residency Card, the parking space [defendamifis in Monaco, evidence of

previous long-term apartment leases, and other personal property that [defendant]

has in Monaco, corroborate [defendahtleclaration and testimony at the

evidentiary hearing.
(Id. at 17.)

Ultimately, theMagistrate Judgeoncluded that defendant “was not phg#ly present
with the intent to remain in Illinois, Monaco, or any other locale on January 17, 2014, the date
this action was filed. (Id. at 24.) Nevertheless, since defendant Hakbarly established a new
domicile in France in 1989 and then Monaco in 1988&™ continuing domicile ruledictated
that“the only way that [defendantjuld be a domiciliary of lllinois is if he. .re-established
lllinois as his domicile after having done so in France, Monaco, or bdth.at(28.) Since

defendanhadnever reestablished his domicile in lllinois, the Magistrate Jémlged that hei$

a domiciliary of Monacband is therefore “stateless for the purposes of diversity jurisdiction.”



(Id. at 29) TheMagistrate Judgthereforerecommendedismissingthe action for want of
subject matter jurisdiction(ld.)

Plaintiffs object to théagistrate Judge R&R. (SeePIs.’ Objections tMagistrate
Judge’s Proposed Findings and Recommendations [ECF No.F23] Objections).) They
argue that thdagistrate Judds credibility determination was improper and thatamalysis of
defendants domicilewas legally erroneous.Séed. at 23.) Defendant arguethat the
Magistrate Judge R&R should be adopted and the case dismissgdelDef.’ s Red. to Pls.’
Opp. to the Report and Recommendatiot@. Magistrate Judg&ay [ECF No. 28] (Def.’s
Resp’).)

ANALYSIS

STANDARD OF REVIEW

The Court fnust determinéle novo ay part of theMagistrate Judds disposition tha
has been properly objected to” and magcept, reject, or modify the recommended
disposition.” Fed.R. Civ. P. 72(b)(3)see alsd.. Cv. R. 72.3(c).

Il. THE MAGISTRATE JUDGE 'SCREDIBILITY DETERMINATION

Plaintiffs contend thdt[t]he Magistrate Judge ultimate conclusion thfdefendantjvas
credible is wholly inconsistent with his findings regarding [defendhaliaracter and the
objective evidence presentedPIs.” Objections at 4.) To support their argument, plaintiffs
point to a declaration by defenddram February 2014 stating that he was “rent[ing] and
liv[ing] in an apartment in Magico, which plaintiffs assenvasfalse. (Id. (alterations in
original) (quotingDecl. of James Hensley [ECF Ne2#9 6).) Plaintiffs also highlight a
supplemental declaration by defendant, submitted on March 27, 2014, in whictetéhstiahe

intencedto enter into a new longrm lease and renew ionegasqu&esidenyg Card in June



2014, which he had not done by the time of the hearing on October 9, Z&ptidat4-5
(citing Am. and SupfementalDecl. of James Hensley [ECF Ne1b(“Amended Dect) | 14);
Hearing atl6.) Plaintiffs argue that defendastfailure to sign aew lease and renew his
ResidencyCard belie histated intentiorio reside in Monacmdefinitely. (Pls.” Objectionsat
5.) Finally, plaintiffs argue that the Magistrate Judgevaluation of defendarst’character in
particular,thecomment that defenddstbehavior wasunderhanded” —is inconsistent with the
Magistrate Judde credibility determinatin. See idat 6.)

Although the Court is under a responsibility to make a “de novo determination of those
portions of the . . .Nlagistrate Judds] recommendations to which objection is made,” 28
U.S.C. § 636(b)(1)the Supreme Court has made clear thfaleanovadeterminatiotidoes not
require“ade novanhearing to review issues of credibilityUnited States v. Radda#47 U.S.
667, 674 (1980).TheRaddatzCourt explained that “Congress intended to permit exeat
reliance a district judge, in the exercise of sound judicial discretion, chose écmoplac
magistratés proposed findings and recommendationisl’at 676.

Plaintiffs have not provided any persuasive reasonef@rsinghe Magistrate Judds
credibility determination. The first statement that plaintiffs object+talefendans original
declaration that h&ent[s] and live[s] in an apartment in Monacofls;-at worst, imprecise.
Plaintiffs do not contest thaetendantdoesrent an apartment in Monawdhenhe is there.(See
Hearing a68-59.) And, the question of whether he lives in Monaco is at the very heart of this
dispute. Moreover, defendant retracted this declaration and subsedgsrety a more detailed
descripton of his living situation. YeeAmended Declf{ 1, 13 ) For these reasonsistoriginal

declaration is not so inconsistent with his testimony as to impugn his credibility.



Every other objection plaintiffs now raise about defendarredibility was nalyzed at
length by theMagistrate Judgevho eventually “found [defendas} testimony credible and
believed that it, along with other objective evidence, sufficiently corroboratedinheénded and
Supplemental Declaratiodn(R&R at 26.) First, he Magistrate Judgeoted that defendant had
not followed through on his stated intention to enter into anothenttrnglease. eed. at 23.)
TheMagistrate Judgexplainedthatdefendant testifiedt the hearinghat“he elected not to sign
a new longtermlease in Monaco because he infrequently remains in one place for more than a
few days due to the nature of his workld.) Plaintiffs have presented no evidencedatradict
defendant’s explanation for his change of heal&inkffs’ next contention — that defendant’
failure to sign a new lease or to renewMisnegasqu&esidencyCard casts doubt on his stated
intention to remain permanently in Monac@-similarly meritlessAs the Magistrate Judge
explained, defendant livea ‘transient lifesty, and clearly has for several decatdtd. at 25.)
Indeed, “[defendant] currently has no permanent address and ntefom¢ease anywhere in the
world.” (ld. at 18) Nevertheless, defendant does k&mpautomobile, personal property, and a
parking spot in Monaco.”ld. at 23.) Also, from 1999 until 2013, defendamiaintaineca valid
Monegasqu&esidency Card and a lotgrm apartment lease in that count($eeid. at 25
Amended Decl. 1 1% Finally, plaintiffs failed to show that defendant intended to reestablish his
domicile elsewhere after his Monaco lease expired in 2qS@eR&R at 1314 (explaining that
defendant’s renewal of his lllinois driverlicense‘does nothing to bolster the theory tha
[defendant] reestablished his lllinois domicile during the brief time period when his Residency

Card possibly became invalid and when this action commengdaéfendanis failure to sign a



new lease or to renew his Reside@ard, therefore, does not undermine the credibility of his
stated intention to live in Monaco.

Finally, the Court disagrees with plaintiffs that tMagistrate Judge unfavorable
evaluation of defendant’s behavior should preclude a finthiat defendant was a credible
witness.Indeed, the Court agrees with tdagistrate Judge assessment that defendant was
quitecandidabout his schemes to avoid payingesand his possible commission of perjury.
(Seed. at 910 (“[Defendant]ladmitted that he did not read the fine print on the Senior Citizen
tax exemption papers, and seemed unperturbed at the evidentiary hearing when he was
confronted with the possibility that he may well be guilty of perjury®”).)

[I. THE MAGISTRATE JUDGE 'S DETERMINATION THAT DEFENDANT WAS
NOT DOMICILED IN ANY U.S. STATE

Plaintiffs also object to thilagistrate Judde legal conclusion that defendant was
domiciled ineither France or Monaco at the initiation of the lawshlntparticular, they argue
that theMagistrate Judgerred in“fail[ing] to consider that [defendant] had established at least a
constructive residence in lllinois, which was legally sufficient to effettaange in domicilé.

(Pls! Objections at 7.) Meyalsocriticize the Magistrate Judge™application of the continuing

! Moreover, as th#lagistrate Judgebserved, defendant’s present intentidgth respect to his
living situation in Monaco is not dispositive of his domicile for purposes of subject matter
jurisdiction (SeeR&R at 27.) As will be discussexfra, the presumption of continuing
domicile places defendastdomicile in Monaco even if he has no present intention of staying
there indefinitely, sincéhe at no point reestablished himself as a domiciliary of [lllinois] after
he left in 1989.” Id. at 28.)

2 Plaintiffs contend that the Magistrate Judge’s holding “lets [defendant] out of this action on a
freak technicality, allowing him to game the system yet again.” (Pls.” Obpscaib? (internal
guotation marks and footnote omitted).) However, the Court’s holding today is simply that
federal courtsdo not have jurisdiction over the actiofeihndantould well besubject to suit in
Superior Court.



domicile rule to render stateless a U.S. citizen who has no permanent orglegt reside
abroad.” [d.at9.)

TheMagistrate Judgéound that defendant had moved his domicile from lllinois to
France in 1989. (RR at 2425) Plaintiffs do not contest thinding. The Magistrate Judge
also found that defendant moved his domicile from France to Monaco in 1988.d@at 25)
Again, plaintiffs do not appear to challenge this point. FinallyMhgistrate Juge found that
defendant had neveeestablisheé domicile in the United States after leaving in 19¢%ee id.
at24-26 see alsad. at 814 (discussing lack of evidence of reestablishment).) Applying the
presumption of continuing domicile, tiMagistrate Judgéneld that Wherever [defendant] last[]
established himself as a domiaily will serve as his domicife.(Id. at 24.) Since defendant had
most recently been domiciled in Monaco, the Magistrate Joolgeludedhat“he is a
domiciliary ofMonaco’ (ld. at 25.) In the alternative, tiMagistrate Judgkeld thateven®[i]f
[defendant] . . . failed to establish himself as a domiciliary of Monaco . . . the présomof
continuing domicile would dictate that France was his most recentqflacenicile’ (Id. at
29.)

Plaintiffs first object to theMagistrate Judds reasoning by arguing that defendant’
contacts with lllinois in 2012 and 2018establish[ed] a constructive residehay that state.
(PIs! Objections at 8.)In the D.C.Circuit, “[d] omicile is determined by two factors: physical
presence in a state, and intent to remain there for an unspecified or ingefrroteof time.”
Prakash vAm.Univ., 727 F.2d 1174, 1180 (D.C. Cir. 1984ge alsdMiss. Band of Choctaw
Indians v. Holyfield 490 U.S. 30, 48 (1989)[D]omicile is established by physical presence in a
place in connection with a certain state of mind concerningsontent to remain therg. The

Magistrate Judgeorrectly held that defendaditd not meet these requiremeniaintiffs argue



that defendant “was present in Illinois in May 2012, when he applied for a propedigtaxnt;

in September 2012, when he renewed his lllinois driver’s license; in March 2013, whedhe fil
his 2012 federal and state ame tax returns as an lllinaigsident;and in December 2013 when
he was employed by Global DMC Partners, LLC, a U.S. ent{l5. Objections at §footnote
omitted)) These contacts armasufficient to prove that defendants physically present and
intended to permanently live in IllinoisAs the Magistrate Judgebserved, when defendant
renewed his lllinois driver’s license in September 2012, he still had aéomgleasen Monaco
and a valid Residency Card for that countr$edR&R at 14(“Since the renewal of his driver’
license predates the possible expiration of his Residency Card, this evidennetto®sto

bolster the theory that [defendardjestablished his lllinois domicile during the brief time period
when his Residency Card pdsyg became invalid and when this action was commengcedis
declaratiorof lllinois citizenship on his taxes smilarly weak evidence afomiciliary intent
SeeGalva Foundry Co. v. Heide®24 F.2d 729, 730-31 (7th Cir. 1991) (finding defendant
domiciled in lllinois where, for tax purposese hadobtained a Florida drives’license,

registered to vote in Florida, and listed Florida apbirsnanenaddress on his tas but where
“the center of gravityof his life remained in lllinois).Moreover, it is uncontested that
defendant has nowhere to live in lllinois; he lesedout his Chicago condominium since he
moved to France in 1989, and the Court agrees ftjae“lack of an lIllinois residence weighs

heavily against domicile®> (R&R at 10) Based orthe evidence presented, the Calsb

3 Plaintiffs citeJones v. McMaster$1 U.S. 8 (1858), for the proposition thetere may be
domicil without actual residenceld. at 15. This quote, however, appears to be an argument
made by counsel in #icase. The Court itselfi[id] not enter upon the question of the domicil.”
Id. at 20. The better viewasthe one expresseikteenyears later irMitchell v. United States
88 U.S. 350 (1874), where the Court explained tfthd ‘tonstitute the new domicile two things
are indispensable: First, residence in the new locality; and, second, themtememain there.”
Id. at 353;accordTexas v. Florida306 U.S. 398, 424 (1939)Reésdence in fact, coupled with

9



concludeghat plaintiffs have failed to demonstrate that defendant reestablished a@amic
lllinois after 1989.

Plaintiffs nextobjectthat, ‘{eJven if . . . [defendant] did not restablish a domicile in
lllinois prior to January 2014the Magistrate Judgs] conclusion that [defendantjas
domiciled in Monaco or France is nevertheless contrary td |@&ls! Objections at 9.)Their
first argument on this front is that tMagistrate Judganplicitly adopted theffomeless
wanderet theoryin Pannill v. Roanoke Times C@52 F. 910 (W.D. Va. 1918), which plaintiffs
argue has beémoundly rejected. (Pls! Objections at 10.) Plaintiffs, however, have
mischaracterized thidagistrate Judge’s holding. The saHed“homeless wanderetheory
adopted irPannill would “deny diversity jurisdiction tfany] person with a transient IHstyle’
because the individual lacked an intentiopéomanentlyeside anywhereSeeWillis v. Westin
Hotel Co., 651 F. Supp. 598, 602 (S.D.N.Y. 1986). In contidstyistrate Judg&ay found that
defendant wasstatelesdor diversity jurisdiction purposes” only because, by operation of the
presumption of continuing domicile, he was legally domiciled in Momadérance. (R&R at

25.) This opinion did not rely on the homeless wanderer théory.

the purpose tanake the place of residence tmbome, are the essential elements of domiigile.
Althoughthere may be fact patterns tisatisfy the twepartPrakashdomicile test without a
residenceplaintiffs have failed to show that this is such a case.

4 Indeed, the widespread acceptance of the presumption of continuing domicileeissib e the
homeless wanderer theory has been rejected. Rdhaill court had applied the presumption of
continuing domicile, the plaintiff would not have been stateless but rather would have bee
domiciled in California, where he last resided with the intent tolstéyre beginning his
wandering and the court would have had diversity jurisdiction over the acBee252 F. at
912;see alsaNillis, 651 F. Supp. at 6023 (rejecting thé>annill holding in favor of the
presumption of continuing domicile).

10



Plaintiffs second argument is that “a U.S. citizen cannot be found stateless unless he is a
citizen . . . of a foreign country when the U.S. action was fite(PIs! Objections at 12.)
Plaintiffs contend that:

[since] the undisputed evidence established that [defendant] had neither an actual

residence nor a legal right tesidein Monaco (or France) at the time this action

was filed, . . . the Court should ascertain [defendastatecitizenshipto further

the purpose of diversity jurisdiction, and deem him to be a citizen of lllinois, the

last United States jurisdiction in which he was legally capable of being domiciled.
(Id. at 14.) Even assuming thdefendant abandoned his Monegasdgoeicilein 2013 when his
longterm lease in that country expired, plaintiffs have failed to offer any catexplanation
for why his domicile should revert to lllinois rather thramainin Monaco The presumption of
continuing domicile dictates that “[@lomicile once existing continues until another is acquired.”
Desmare v. United State®3 U.S. 605, 610 (18783ee alsdMitchell, 88 U.S. at 353 &
domicile once acquired is presumed to continue until it is sholwaue been changgdt
Padilla-Mangual v. Pavia Hosp516 F.3d 29, 31 (1st Cir. 2008) (“There is, ordinarily, a
presumption of continuing domicilg;"Von Dunser v. Arongf®15 F.2d 1071, 1072 (6th Cir.

1990) (“A persors previous domicile is not lost until a new one is acquijeddnzen v. Gogs

302 F.2d 421, 425 (8th Cir. 1962) (“Once acquifddmicile] is presumed to continue until it is

> Some of the confusion in the present case appears to arise from the use of thoitiaens *

in the diversity jurisdiction state. 28 U.S.C. § 1332(a)(2) (granting federal courts jurisdiction
over civil actions “where the matter in controversy exceeds the sum or value of $ 75,000,
exclusive of interests and costs, and is between . citi&ns of a State and citizens or salge

of a foreign state”).Plaintiffs seem to be interpreting this language to mean that, if defendant is
not a “citizen” of Monaco, as defined by the Monegasque government, then he must ba a citize
of lllinois. This interpretation is mistaken. “To qgiialas a titizen of a Statdor the purposes

of § 1332(a), a natural person must be both a citizen of the United States and be domicied withi
a particular state.’'Saadeh v. Faroukil07 F.3d 52, 56 (D.C. Cir. 1997Jhe critical inquiry,

then, iswheherdefendant was domiciled Ihinois whenthis suit commencedSeeFreeport
McMoRan, Inc. v. K N Energy, Inel98 U.S. 426, 428 (1991) (“[Drsity of citizenship is
assessed at the time the action is filed

11



shown to have been changedApee v. BushNo. 95€v-1909, 1996 U.S. Dist. LEXIS 22934t
*8 (D.D.C. Aug. 26, 1996) (C]ourts presume that a person’s domicile, once established,
continues until a new one is conclusively established.”Ma&bre’s Federal Practic& 102.34
(Matthew Bender 3d ed.) (“There is a presumption of continuing domicilihat applies every
time a person relocates. Once a domicile is established in one state,stirmguido continue in
existence, even if the party leaves that state, until the adoption of a new d@nicile
established).

The Court has not fourehy authority(nor have plaintiffs cited anyp support plaintiffs’
position that the presumption of continuing domicile should not apply internationally. On the
contrary, several courts have found that an individwhdimicile abroad persists untié
establishes a new domicile elsewhelre Sadat v. Mertedor example plaintiff moved from
Pennsylvania to Lebanon and then to Egwttere he was residing when he filed s@ee615
F.2d 1176, 1178-79 (7th Cir. 1980). The Seventh Ciadtitmed the digict courts holding
thatplaintiff was domiciled in Egyptld. at 1181. However, even if “the district cosrt’
conclusion that the plaintiff intended to make Egypt his home was errondoaiplaintiff s
domicile would have been in Lebanon, not Pennsylvania, becijsiotnicil once established
continues until it is superseded by a new domididl.” (quoting Restatement (Second) of
Conflict of Laws 8§ 19 (1971)kee alsdlechneTM, LLC v. Fireaway, In¢.928 F. Supp. 2d 694,
697-98 (S.D.N.Y. 2013) (applying the presumption of continuing domicile to find a couple
domiciled in Costa Rica, notwithstanding the fact that they had relocated to @fashimhere

they had told a judge, after the initiation of the suit, that they hatéstablished a state of

12



permanent residence in the United Stgtésin light of these cases atite general rule that an
individual’'s domicile persists until a new domicile is established, this Court concludes that the
Magistrae Judge was correct to hold that defendant was legally domiciled in Monaco at the
initiation of the lawsuit.
CONCLUSION

For the reasons stated above, the Court adopts Magistrate Judge Kay's Report and
Recommendation [ECF No. 26] in fulRlaintiffs objections [ECF No. 27] are overruled and the
case is dismissddr lack of subject matter jurisdiction. An Order consistent with this
Memorandum Opinion will be issued on this day.

[s] _Ellen Segal FHuvelle

ELLEN SEGAL HUVELLE
United States District Judge

Date: March31, 2015

® Plaintiffs argue at length th@echneTM is inapplicable becausat no point in the Techne

TM] case was there a substantive examination of the [defehjdartisal residence or

domiciliary intent! (Pls! Objectiorsat 16.) This argument misses the significance of the case,
however, which isimply that the districtourtjudge applied the presumption of continuing
domicile to a party domiciled abroad.
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