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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ARTHUR WEST,

Plaintiff,

V. Civil Action No. 14-98 (JDB)
ERIC HOLDER, et al.,

Defendants.

MEMORANDUM OPINION

Plaintiff Arthur West brings this acticagainst a group of United States government and
Washington state defendants: Eric Holder, Atty General of the United States; the United
States Department of Justice; Jay InsleeyeBwor of the State oWashington; and Sharon
Foster, Chair of the Washiragt State Liquor Control BoardWest seeks “declaratory and
injunctive relief” for a “major federal actionhamely, that communications between state and
federal defendants concernirthe Department of Justice’policy towards Washington’s
marijuana legislation “[rose] to the level of stddial and expressive hma to the structure of
federalism in violation of the 9thnd 10th Amendments and the common law Anti-
commandeering Doctrine.” 2d Am. Compl. [ECIB.NL4] at 1. The state fdants have filed a
motion to dismiss for lack of personal jurisiii under Federal Rule t®(2). For the reasons

discussed below, the Court will granetstate defendants’ motion to dismiss.

! For ease of reference, defendants Holder and tlitedUStates Department of Justice will be referred to
collectively as “federal defendants.” Jay Inslee and Sha&oster will be referred to collectively as “state
defendants.”
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BACKGROUND

Washington recently enacted an initiatimeasure (“1-502”) concerning the distribution
and possession of marijuana for recreational p@soshich included legislation providing that
marijuana use and possession do not constitutenaiiror civil offenses under Washington state
law. Wash. Rev. Code § 69.50.360. Because posseassirigiana is still illegal under federal
law, 1-502 raised the question of whether theo&ément of Justice would enforce the federal
marijuana prohibition within the state. As a restdtjeral and state officials began a series of
communications that culminated in a memorandsued by the Department of Justice outlining
the federal government’s positions and prioritiesegards to drug enforcement in the state of
Washington. Defs.” Renewed Mot. to Digsi[ECF No. 17] (“Defs.” Mot.”) at 3.

West claims that the communications betw federal and Washington state officials
violated the “anti-commandeering doctrine” amdumber of constitutional amendments. 2d Am.
Compl. at 1. Although his allegatioase not entirely clear, Wespjgears to allege that when the
federal government issued its memorandum concerning 1-502, it unconstitutionally
“commandeered” Washington’s control over mariggmolicy within the state. Id. at 19. West
also claims that “defendants failed . . . to ¢des[any] reasonably foreseeable impacts to the
urban and natural environment under [the Nati@mvironmental Policy Act, 42 U.S.C. 4331],”
and requests a declaratory judgment and sompeuiied injunctive relief._Id. at 2, 19. In
response, the state defendants have moveisnaiss for lack of personal jurisdictién.

LEGAL STANDARD

A plaintiff bears the burden of establing a court’'s persohgurisdiction over a
defendant who moves to dismiss the claimsrasidiim under Rule 12(b)(2). See Mwani v. bin

Laden, 417 F.3d 1, 7 (D.C. Cir. 2005). “Moreovergttablish a prima facie case, plaintiffs are

2 Federal defendants only recergiytered an appearance, through the filing of a motion to dismiss.
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not limited to evidence that meets the standafdadmissibility required by the district court.
Rather, they may rest theirgarment on their pleadings, bolstérby such affidavits and other
written materials as they can otherwise obtald.”at 7. Nevertheless, @aintiff must allege

“specific facts upon which personal jurisdictioray be based,” Blumenthal v. Drudge, 992 F.

Supp. 44, 53 (D.D.C. 1998), and cannely on conclusory allegi@ans, see Elemary v. Phillipp

Holzmann AG, 533 F. Supp. 2d 116, 121 (D.D.C. 2008).

DISCUSSION

Under Federal Rule 4(k), a federal cours parsonal jurisdictionver a defendant “who
is subject to the jurisdiction of a court of general jurisdiction in the state where the district court
is located.” Fed. R. Civ. P. 4(k)(1)(A). Thus, this Court has personal jurisdiction over the state
defendants if a District of Columbia cowould exercise jurisdiction over them.

There are two distinct variants of persopuaisdiction: (1) geneal jurisdiction, which
allows a court to entertain a claim against a migd@at “without regard tthe claim’s relationship
vel non to the defendant’s forulmked activity”; and (2) specifigurisdiction, for “controversies

based on acts of a defendardtttouch and concern the foringee Kopff v. Battaglia, 425 F.

Supp. 2d 76, 81 (D.D.C. 2006) fjog Steinberg v. Int’l Crirmal Police Org., 672 F.2d 927, 928

(D.C. Cir. 1981)). “For an indidual, the paradigm fom for the exercise of general jurisdiction

is the individual’'s domicile.” Goodyear Dunlopires Operations, S.A. v. Brown, 131 S. Ct.

2846, 2853 (2011). Specific jurisdiction requires a st&p inquiry: “first,jurisdiction over the
defendant must be authorized by the forumisglarm statute, here D.C. Code § 13-423”; and,
second, the “exercise of that jurisdiction maatisfy the federal requirement of constitutional

due process.” D’Onofrio v. SFX Sports Grp.cIn534 F. Supp. 2d 86, 90 (D.D.C. 2008) (citing

United States v. Ferrara, 54 F.3d 825, 828 (D.C. Cir. 1995)).




Personal Jurisdiction Over Inslee
This Court may exercise personal galiction over Inslee if it can establish
general or specific jurisdictioover him._Kopff, 425 F. Supp. 2d 81. Inslee is not domiciled in
the District of Columbia, so the Court may motercise general jurisdiction over him under the
relevant D.C. statute. See D.C. Code § 13-42#.this Court to exercise specific jurisdiction
over Inslee, his conduct must fall within the District’s long-arm statute. Ferrara, 54 F.3d at 828.
That statute prodies, in part:

A District of Columbia court may exercigersonal jurisdictiorover a person, who acts
directly or by an agent, as to aich for relief arising from the person’s—

(1) Transacting any businessthme District of Columbia;

(2) Contracting to supply servica@sthe District of Columbia;

(3) Causing tortious injury in the Distriof Columbia by an act or omission in the
District of Columbia;

(4) Causing tortious injury in the District @olumbia by an act or omission outside the
District of Columbia if he regularly does solicits business . . . in the District of
Columbia;

(5) Having an interest in, using, or possessiray peoperty in the Btrict of Columbia;

(6) Contracting to insure or act aarety for . . . [a] contract. . to be performed within
the District of Columbia...;

(7) Martial or parent and child relatidmp in the District of Columbia...

D.C. Code § 13-423(a).

As a preliminary matter, it is unclear whet West brings thisction against Inslee
individually or in his capacity aa state official. If Inslee is &d in his individual capacity, the
Court must determine whether his conduct fite ione of the seven provisions of the long-arm
statute. If Inslee is sued inshofficial capacity, however, thaquiry is more complicated. A suit
brought against an official in his official capacisygenerally considered to be a suit against the

state._ Will v. Michigan Dept. of State Poljc491 U.S. 58, 71 (1989P.C’s long-arm statute

does not apply to states, thougheaning that the Court would haable to exercise personal

jurisdiction in this case. Ferrgra4 F.3d at 828. An exception to this general rule may transform



the suit against Inslee in his official capacityotee in his individual cazity for the purposes of

the long-arm statute. See Ex Parte Young, 20®. W23 (1908). The Court will examine these

possibilities in turn.

a) Indee Suedin Hislndividual Capacity

West does not argue that Inslee’s conduct as an individual falls under any of the
provisions of the long-arm statutend it is not clear that any tie provisions apply. West does
not allege that Inslee caused fttous injury” under subsections (a)(3) or (a)(4). See GTE Media

Servs., v. BellSouth Corp., 199 F.3d 1343, 1347 ([@iC. 2000) (noting that “tortious injury”

under subsection (a)(4) is narrowly construedhdAeven if West's allegations did concern
“tortious injury,” that injury was not felt “in the District of Columbia” as the statute requires,
because any policies resulting from meetingsvben Inslee and federal officials affected
marijuana enforcement procedures in the sta@adhington, not in the Birict. See D.C. Code
88 13-423(a)(3), (a)(4). West doaot allege that Inslee’s mwonunications with the federal
government resulted in any sort of contract—ekhimight satisfy subsections (a)(2) or (a)(6)—
and although Inslee maintains a liaison officegha District, West's claims do not arise from
Inslee’s property interest in that office, swmbsection (a)(5) is not satisfied. The marital
relationship provision, sect 13-423(a)(7), is plaly inapplicable here.

The only provision of the statute that could gudially be relevant to Inslee’s contacts
with the District is the “trasacting any business” provision, subsection (a)(1). But contacts

falling under the “transacting any business provisiaslially must be commercial. See, e.g.

Mouzavires v. Baxter, 434 A.2d 988, 992 (D.C. 19§15} is now well-settled that the
‘transacting any business’ provision embrat¢kesse contractual activities of a nonresident

defendant which cause a consequence here.”)héfursome courts haveeld that commercial



activities do not satisfy the provsi unless the activities were directly related to the transaction

of business within the District. See Bronsv. Kalil & Co., 404 FSupp. 2d 221, 234 (D.D.C.

2005) (holding that defendant’'s communicationgva company in the Birict for the purpose
of receiving a commission did not constitute sacting any business under the statute, because
“[tIhe contact arose out [of] a desire to be ps#dvices rendered, not oot any desire to do

business in the District of Cathibia”); see also Cellutech, Ine. Centennial Cellular Corp., 871

F. Supp. 46, 49-50 (D.D.C. 1994) (holding that negons conducted by miand wire into the
District concerning a contract thabuld be performed outside of the District were insufficient to
establish jurisdiction undehe long-arm statute).

West does not allege that Inslee’s aboation with federal officials constituted
commercial activity or that Inslee was transagtiusiness within the District. West also does
not cite any cases supporting an interpretatibthe “transacting anjusiness” provision that
includes non-commercial activity. Because he hagpamited to any contacts between Inslee and
the District that fall under the provisions ofettiong-arm statute, this Court lacks specific
jurisdiction over Inslee to thextent he is being suéd his individual capacity.

b) IndeeSued in His Official Capacity

A suit against a state official in his officiehpacity is usually treateas a suit against the
state._Will, 491 U.S. at 71. Wheththat is true for the purposes the personal jurisdiction
analysis is uncertain. See Ferrara, 54 F.3d at ®8&.thing is certain: aak is not a “person”

under the Due Process clause, see Southli@am Katzenbach, 383 U.S. 301, 323-23 (1966),

so if the suit is consideretb be against the state, tlueie-process prong of the personal

jurisdiction analysis is edfctively satisfied. But that déees the long-arm statute.



States do not fall under D.C.’s long-arm staf because the statute only allows the
District to “exercise personal jurisdiction ava person,” D.C. Code § 13-423(a) (emphasis
added), and “person” is definedtine D.C. Code as “an individijdnis executor, administrator,
or other personal representative, or a corpanafartnership, associatioor, any other legal or
commercial entity.” D.C. Code § 13-421. States aot considered to B#egal or commercial
entit[ies],” meaning that they are not incladdender the long-arm statutFerrara, 54 F.3d at
832. In most instances, then, a suit against Insléxés official capacitywould operate as a suit
against the state of Washington, and the D.C. long-arm statutkl wot allow this Court to
exercise personal jurisdictiaver the state diVashington.

There is a potential exception, however,tlics general rule. IrfEx Parte Young, the

Supreme Court held that a claim broughtaiagt a state officer for allegedly acting
unconstitutionally “[strips the official] of his B€ial or representative character and [subjects
him] in his person to the corpgences of his individual conduct.” 209 U.S. at 160; see also

Verizon Md. Inc. v. Pub. Serv. Comm’n, 5353J.635, 645 (2002) (extending the exception to

include “ongoing violations of federal law"J.he Ex Parte Young exception primarily operates

to prevent a state official from invoking sog@n immunity under # Eleventh Amendment

when she is sued in her official capacity for atoig federal law. See @n Bd. of Arlington VA

v. U.S. Dep't of Transp., 705 F. Supp. 2d 25, 30 (D.D.C. 2010) (“[P]laintiffs name state officials
... in order to avoid the ElevinAmendment bar to bringing aisdirectly against a State.”).

It is an open question in thigrcuit whether, under the D.@ng-arm statute, a court may

exercise personal jurisdiction ovam official sued under Ex Part®ung. The suit cald still, for
example, be considered to hgainst the state foreahpurposes of personpirisdiction. On the

other hand, an official who is “stripped of hifficial or representative character” might be



viewed as an individual for the purposespefsonal jurisdiction. EXarte Young, 209 U.S. at

160. But no matter: even if th&uit falls under_Ex Parte Youngné even if it is therefore

considered to be a suit against Inslee s individual capacity fothe purposes of personal
jurisdiction, the Courcould not exercise jusdiction over him for theeasons already discussed
above. Hence, regardless of wiet West sues Inslee in his imdiual or official capacity (or

under_Ex Parte Young), because Inslee’s conduct is not covered by D.C.’s long-arm statute this

Court may not exercise personal jurisdiction over him.
. Personal Jurisdiction Over Foster

West also argues that this Court can eserg@ersonal jurisdiction over Foster, but this
argument fails for the same reasons thatGbert cannot exercise @®nal jurisdiction over
Inslee. Foster is not domiciled in the District @blumbia. If Foster is sued in her official
capacity, the Court lacks persongalisdiction for the reasons discussed above. And if Foster is
sued in her individual capacity, West doed atbege conduct that falls under the long-arm
statute. In fact, West alleges almost nothingltow this Court to exercise personal jurisdiction
over Foster individually, savhkis allegations that “through hagents,” Foster “manifested a
presence in the D.C. forum.” 2d Am. Compl.1&. This is insufficient for the D.C. long-arm
statute; moreover, such bare and conclusorgailiens fail to satisfy the requirements of due
process. The Due Process Clausestrains this Court in its exase of personal jurisdiction, see
Steinberg, 672 F.2d at 930, and regsithat plaintiff s show sufficient “minimum contacts”

between “the defendant, the forum, and thigdiion,” Shaffer v. Heitner, 433 U.S. 203-04

(1977). In establishing “minimum contacts,” aipltiff must allege “specific facts upon which

personal jurisdiction may be based.” Blumenti®82 F. Supp. at 53. West has failed to do so



here. Accordingly, the state defendants’ motion smiks with respect to Foster will be granted
as well.

CONCLUSION

For the foregoing reasons, the Court will gréne state defendants’ motion to dismiss for

lack of personal jurisdion. A separate Order has issued on this date.

/sl
JOHN D. BATES
United States District Judge

Dated: Auqust5, 2014




