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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ARTHUR WEST,
Plaintiff,

V. Civil Action No. 14-98 (JDB)
ERIC HOLDER, et al.,

Defendants.

MEMORANDUM OPINION

Plaintiff Arthur West an Olympia,Washingtonresident uses marijuana for medical
purposes bubbjects to the wider use and distributimin‘recreational” marijuana authorized by
his home statg’recently enactethitiative 502 (“1-502"). To combatthis initiative, West sued
several state and fedeal-government defendants, arguirfgmong other thingsthat the
Department of Justice’s stance tow&vashington’smarijuana legislation “[rose] to the level of
substantial and expressive harm to the structure of federalism in violation @thtlaed 101
Amendments and the common law Aatmmandeering Doctrine.” Am. Compl. [ECF No. 14]

at 1. This Court previaly granted the statiefendants’ motion to dismis§eeWest v. Holder

--- F. Supp. 2d--, 2014 WL 3834713, at *1 (D.D.C. Aug. 5, 2014nd, for the reasongiven
below, it wil now grant the federal defendants’ motfon.

BACKGROUND

Not muchhas changed sincedlCourts last decision in this cas&Vashington’s 4502
measure-which legalizedthe recreational usgaossessionand saleof marijuanaby licensed

individuals within the state-remains on the booksSeeWash. Rev. Code 8 69.50.360. This

! SeeMem. in Support of Gov't's Mot. to Dismiss [ECF No.-2D(“Gov’t’s Mot.”); Pl.’s Opp’'nto Gov't’s
Mot. [ECF No. 24] (“Pl.’s Opp’'n”); Gov't's Reply to Pl.’s Opp’n [ECF N&7].
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state measurstill conflicts with federal marijuana prohibitionsSee21 U.S.C. § 841(a)(1)
(making it unlawful “to manufacture, distribute, or dispense, or possess with intent to
manufacture, distribute, or dispense, a controlled substanide”§ 812, Schedule 1(c)(10)
(listing “[m]arihuana” as a controlled substancénd the Department of Justistill enforces
the federal drug lawsni Washingtonin accordancewvith a memorandum issueay Deputy
Attorney General James ColéseeMem. from James M. Cole (Aug. 29, 20138yailable at
http://www.justice.gov/iso/opa/resources/3052013829132756857467 .(ftreinafter Cole
Memo”). TheCliffsNotes versiorof the memo: rather than prosecute the full range of federal
marijuana violationge.g., possession of small amounts of marijuana for personal use on private
property”), “Department attorneys . . . [should] focus their enforcement cesoand efforts . . .
on persons or organizations whose conduct interferes watttdin federabovernment priorities
(e.g., “[p]reventing the distribution of marijuana to miriprdd. at 1-2.

West's claims have likewise remained admanged they are indeed, still difficult to
decipher. He believes that the Cole Memo “appled] State recreational marijuanaldization
schemes and subjgetl] [the States] to coercive federal conditiar requirementsand thus
violated the United Stateso@stitutionin various respectsAm. Compl. at 1112 see alsad. at
17418 (alleging violations of theFourth, Fifth, Ninth, Tenth, Eleventhand Fourteenth
Amendments, as well as the Supremacy and Guarantee Clauses). And as Whsigsedhe
Cole Memowas a major federalaction” that significantly affecte the quality of Washington’s
“natural and urban environmenid. at 1, 11 he thusbelieves the federal government violated
the National Environmental Policy Act (“NEPA”and the Administrative ProcedurAct
(“APA”) when it failed to preparean envdronmental impact statemeiefore pblishing the

memo,seeid. at 18—-19. To rectify thesesupposedaonstitutional andtatutory violations, West



has askedhis Court for declaratory and injunctive relief tgsentially,“void” the Cole Memo
and ordethe Department of Justice “to comply with the requirements of NERA.”

LEGAL STANDARD

The federal defendants have responded to Westnplaintarguing that it ought to be
dismissed under either Federal Rule of Civil Procedure 12(b)(1) (for lack cctnigtter
jurisdiction) or 12(b)(6) (for failure to state a claim)There are certaistandards that apply
equally tobothrules For one thing, complaints submitted by plaintiffs proceeding pr@ase
West has chosen to do) are reviewed under “less stringent standards than foachalggle

drafted by lawyers.”"Haines v. Kerner, 404 U.S. 519, 520 (1972). For anothepassing on a

motion to dismiss, whether on the ground of lack of jurisdictieer the subject matter or for
failure to state a cause of action, the allegations of the complaint should be cbfestorably

to the pleader.” Scheuer v. Rhodes, 416 U.S. 232, 236 (197@)e factual allegations in the

complaint mustthereforebe pesumed to be true, and Waesiust be given every favorable
inferen@ that can be drawn from those fagse id.—though the Court need not accept as true
any “legal conclusion couched as a factual allegation” or make inferencesethatsapported

by the fcts set out in the complaint, Trudeau v. FTC, 456 F.3d 178, 193 (D.C. Cir. 2006)

(internal quotation marks omitted).

But there are alsdifferences between the rules. The Court has an affirmative obligation
to ensure that it is acting within the scope of its jurisdictional authority befaching the merits
of any case, and it must dismiss a case when it discovers that it lacks-swddjec jurisdiction

over plaintiff's claims. SeeSteel Co. v. Citizens for a Better Env’t, 523 U.S. 83;%%/(1998).

Therefore, West's “factual allegations . . will bear closer scrutiny in resolving [the

government’s] 12(b)(1) motion than in resolving [its]12(b)(6) motion for failuredi® st claim.”



Rangel v. Boehner20 F. Supp. 3d 148, 158.D.C. 213) (internal quotation marks omitted)

Moreover, the Counnay consider materiautside thecomplaint in determining whether it has
jurisdiction to hear thisase, sdong as it still accepts the factual allegations in the complaint as

true. SeeJeromeStevens Pharm., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir. 2005).

To survive a motion to dismiss under Rule 12(b)(6), by contrast, West's complaint need
only contain “a shorandplain statement of the claim showing thta] is entitled to relief,” such
that the defendasthave“fair notice of what the . . . claim is and the grounds upon which it

rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal quotation marks

omitted). And his “complaint must contain sufficient factual mattercegated as true, tstate a

claim to relief that is plausible on its fateAshcroft v. Igbal, 556 U.S. 662, 678 (20@®jternal

guotation marks omittgd “In determining whetér [West'slcomplaint fails to state a claim, [the
Court] may consider only éhfacts alleged in the complaint, any documents either attached to o
incorporated in the complaiahd matters of which [the @Qd] may take judicial notice.’ EEOC

v. St. Francis Xavier Parochial Schl7 F.3d 621, 624 (D.C. Cir. 1997).

DISCUSSION

The Court will dismiss this case for two reasofgst, West has not established that he
has Aticle Il standing to bring any of higarious claims to federal courtThat failure divests
this Court of jurisdiction ovehis case And second, West's claims would requihe Courtto
review a presumptivelynreviewableexercise of theDepartment of Justit® prosecutorial
discretion whichraisegusticiability concerns under both Rules 12(b)(1) and 12(b)(6).

. WEST LACKS STANDING TO ASSERT HISCLAIMS
“Article 11l of the Constitutionlimits the judicial power of the United States to the

resolution of cases and controversid&lley Forge Christian Collk. Am. United for Separation




of Church and State, Inc., 454 U.S. 464, 471 (198&grnal quotation marks omitted), and the

doctrine of standing serves to identify thos¢clase$ and ‘[clontroversies’that are of the

justiciable sort referred to in Article lll,Lujan v. Defenders of Wildlife, 504 U.S. 555, 560

(1992). {[T]he irreducibleconstitutional minimum of standing” has three elements: (1) the
plaintiff musthave suffered an injury ifact; (2) there must be a causal connection between the
injury and the conduct complained of; and (3) it must be likedya favorable decision othe
merits will redress the injuryld. at 560—61. It is West's burden to show thlaé meets each of
these requirementgl. at 561, and that burden is particularly heavy in cases like this one, where
“reaching the merits of the dispute would force [the Court] to decide whetheriam t@agen by

one of the other two branches of the Federal Governmentun@mstitutional,”Clapper v.

Amnesty Int’l USA 133 S. Ct. 1138, 1147 (2013) (internal quotation marks omitted).

West hasot carried hisurdenhere Begin with the injury requirement. An injury in
fact is “an invasion of a legally protected interest which is (a) ctsened particularized, and
(b) actual or imminent, not conjectural or hypotheticalLujan, 504 U.S.at 560 (internal
guotation marks and citatiormsnitted). But WesE alleged injuries do ndit this description.
He claims, for example, that the Cole Memwill' . . . make medil patients’ . . access to
cannabis difficult or nomxistent and more expensive,” that the memd! “. . . encourageral
financially benefit the black market [in drugs],” and that the fedgoakrnment’'s position
“will” lead to “[ijncreases in crime, traffic, noise, air pollutiamd [otherjcumulativeimpacts”
on the urban environment. Am. Compl. at 12, 14 (emphasis added). West offers nothing to
swpport his speculativeredictions Such “[a]llegations of possible future injury do not satisfy
the requirements of Art[icle] II-not, at least,where West has failed tallege facts

demonstratinghat these “threateneduture injuries are “certainly impending.”__Whitmore v.



Arkansas495 U.S. 49, 158 (1990)internal quotation marks omittediee alscClapper 133 S.

Ct. at 114850 (no standing where injury based on speculative chain of possihilitlée¥t’s
proposednjuriesthereforefall on theconjecturalside of the standing linfe.

But even giving West the hefit of the doubt regarding higrijuries” he cannot show
that the federal defendants causwoh any harm As the Supreme Court has explained, “the
‘case or controversyimitation . . . requires that a federadwt act only to redress injury that
fairly can be traced to the challenged action of the defendant, and not injurysihiés from the

independent action of some third party not before the court.” Simon v. E. Ky. Welfdrs Rig

Org., 426 U.S. 264142 (1976). And here, Westllegesonly that the federal defendants, by
publishing the Cole Memo, atflow[ed] the State of Washington to implement a legal
commercialized recreational marijuana taxation and regulation schedms. Compl. at 1
(emphasis added)His quarrel with the federal defendants, in other words, is that #leyved

or “authorized” or “sanctionet] the harmful actions of Waskmgton Stateseeid. at 1, 7, 14—
which is, of course.a third party not before the court. Does this mean therfddlefedants
caused West's injuries?That is aubtful, particularly since Washington enacted302 well
before the [@partment of Justice issued its mengeeid. at 22. And not where establishing the
requisite causal linkequiresmore than a fewspeculative inferencesegarding the thought
processe®f stde decisioamakers. SeeSimon 426 U.S. a#4-45(“[s]peculative inferences”

are incompatible with “fair[]” causation tracipg

2 West'sfilings in this case also rely on othenore ephemeral injuriesHis complaint suggesthat the
federal defendants’ actions caused “substantial and expressive hammnstoutiiure of federalism,” Am. Compl. at
1, and his brief in opposition to the government’s motion to disrmisgs the specter of similar harrasgPl.’s
Opp’n at 8 (allegingpotential impacts ... to the very structure of federalisrahd “degradation to... our federalist
social order”) But these are ndparticularized harms sfficient to confer standing on WesfThey are, instead,
“generalized grievangg]” that do not belong in the federal couree, e.g.Lance v. Coffman549 U.S. 437, 442
(2007) (“This injury is precisely the kind of undifferentidt generalized grievance about the conduct of
government that we have refused to countenance in the past.”).
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Westrespondghathe can establish causatiaithout resort to specuteon, and heoffers
two allegationgo illustrate theconnection between the Cole Memo and Washington’s actions
Neither meets the markThe first is thata stateofficial noted that theecommendationsf an
interagency task foréewere made “pursuant to somissues that the federal government
pinpointed.” Pl.’s Opp’n at 9.But this same official(in the same statement, no lesd3o

admittedthat“it's up to the[state] legislaturéo make the final determinations of what to do with

respect to these issues that the federakigouent has pointed quid. (emphasis added}an
admission thatindercuts West’'s causation theory. Aheé theory does not improve with his
second allegation. He notes that when the City of Olympia approved the locadi@aricular
recreational marijuana stori¢ included in its file*a copy of and reference to the conditions in
the Cole Memonadum” 1d. at 5 But this allegation could mean anythin@ne might infer(as
West does)hat tre existence of this “copy of and reference to” the Cole Memans that
Olympia would not have approved te®re’slocation if not for théederal defendants’ actions
But one could just as easily infdratthe memoserved asraadditional(and, in all likelihood
more stringent)barrier to the store’socation, andthe memothus did notcausethe city’'s

approvaldecisionbut very nearlypreventedit.* In any event, ecausespeculative inferences

® Presumably Washington established thieragencytask forceto make recommendations regarding the
state’smarijuana legalization efforts. Bthie Court can only presume; the context surrounding the work of this task
force is something of a mysteryVest’'s complainis silent abouthe task force. And his oppositidorief (which
highlights the tasKorce representative’ statementfoes nothing to explain the task force’s purpogeePl.’s
Opp’nat 9. Wesfiled an affidavit with the Court almost a week after submitting his brief irosiipn, andthat
affidavit includes a more complete excerpt from theanscript of the motion hearing where the témke
represatative offered his statemersge Aff. [ECF No. 26] at 1619, kut the excerpt is otherwise unhelpful in
explaining the purpose or authorit§ the task forcevithin Washington Thus, inaddition to the rationale offered
above the Court finds thisaskforce staement upersuasive ithe causation analysis.

* Indeed, the Court notes that not all iefieces are created equal. Althowybst describes the Cole Memo
as a mandate requiring States to take various actions regarding marigtdbatidin (or at least autholirg States
to take those actions), this is not a fair reading efiftttument. The memorandum is directed to “all Unitates
Attorneys” and not to any State, Cole Memo at 1; it is frame@GagtanceRegarding Marijuana Enforcement” and
not as a binding commanid, (emphasis addegand it reiterates that it “does not alter in any way the Department’s
authority to enfore federal law . . . regardless of state lad,’at 4. Given the substance of this memo, then, West's
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regarding causen remainat playin this caseWest has not met his burdenetstablishstanding
to pursue theselaims in federal courtSeeSimon 426 U.S. at 45.

Finally, even if West could demonstrate a cognizable infhat was caused by the
federal defendants, he has reaw effort toshow thahis injuries can be redressed by this Court.
To support its motiomo dismissfor lack of standingthe federal defendants argued tWadsts
alleged injuriescould not be redressduecause”it [was] purely speculative that sequested
change in government policy w[ould] alter the behavior of regulated third pdréesire the

direct cause of the plaintiff's injuries.” Gov't's Mot. at 17 (quotiNat’| Wrestling Coaches

Ass’n v. Dep’t of Educ., 366 Bd 930, 938 (D.C. Cir.2004). Westfailed to respond to the

government’s arguments on this score. Nowhere in his opposition brief does he attempt to

distinguish National Wrestling Coaches Associatioand nowhere does he explain how

declaratory and injunctive relief agat the federal defendants woutdodify Washington’gor
Olympia’s) allegedly harmfulmarijuana policies. This failure, alone, warrants dismissal of

West's casdor want of jurisdictiom5 SeeBancoult v. McNamara, 227 F. Supp. 2d 144, 149

(D.D.C. 2002) (“[1]f the opposing party files a responsive memorandum, but fails to address
certain arguments made by the moving party, the court may treat thosesatg@® conceded,
even when the result is dismissal of the entire case.”).
. THE COLE MEMO | SAN UNREVIEWABLE EXERCISE OF PROSECUTORIAL DISCRETION

The Cout will also dismiss West's complaiibr a se€ondreason. At its core, West’s

complaint challenges an Executive Brawgtision to adopt a neenforcement policy regarding

preferred inference (i.e., that injurious city and state actions are feadgable to the Department of Justice’s
marijuana policy) is “speculativeg best” and thus insufficient to support standiBgmon 426 U.S. at 43.

®> Moreover, Westould not establts redressability here. eHhas after all,failed to show (without resort to
speculative inferences) that the federal defendants caused Waslgndtother thirgbarty actors to take the actions
that supposedly harmed hirAnd geculation is just as inappropriate when analyzing the redressabiliiyeragat
of standing as it is when considering the causation requirerBeeSimon 426 U.S. att3-44. Therefore, although
West forfeited any arguments he might have had on the redressabdgtion, the Courtonethelessoncludes that
those arguments wid not have saved his complaint from dismissal.
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certain violations of the federal drdgws in the State of Washington. But thigecision is

presumptively unreviewable in the federal courBee, e.g.Wayte v. United State170 U.S.

598, 607 (1985) (“[The government’s] broad discretion rests largely on the recognitionethat t

decisionto prosecute is particularly 4fuited to judicial review); In re Sealed Casd 31 F.3d

208, 214 (D.C. Cir. 1997) (“In the ordinary case, the exercise of prosecutorial discretiors . . . ha
long been held presumptively unreviewable.”). The bulk of Wesimplaint—ike others that
challenge such unreviewable decisiermausttherefore be dismissed for lack of subjewitter

jurisdiction. See, e.g.Sierra Club v. Whitman, 268 F.3d 898, 905-06 (9th Cir. 2QRBLAW,

Inc. v. Thornburgh, 753 F. Supp. 1, 5-6 (D.D.C. 1990).

West of course, couldhave tried to rebut this presumption. He mighveargued, for
example, that the Department's remforcementdecision was deliberately based on race,
religion, or some other arbitrary classificatiaeeWayte 470 U.S. at 608thatthe Controlled
Substances Adtassomehowlimited the power oprosecutorso exercise theiusual discretion

seeHeckler v. Chaney, 470 U.S. 821, 833 (19&®)that the Cole Memo amounted togeteral

policy . . . so extreme as to amount to an abdication of [the Department’s] statutory
responsibilities,”id. at 833 n.4 (internal quotation marks omittedlternatively, West might
havearguel that he isnot challenging the Department of Jussaerforcement policyat all, but
is, instead, questioning the agency’s interpretation of “the substantiveeragats of the

[Controlled Substances Act] Edison Elec. Inst. v. EPA, 996 F.2d 326, 333 (D.C. Cir. 1993).

But Westdid not choosany of these pathand even if he had, they would not take keny far.
The Court detects n@hint of arbitrary classificatiom this casethe Controlled Substances Act

does nothing to limit the Departmentiscretionary enforcement powexeeUnited States v.

Canori 737 F.3d 181, 185 (2d Cir. 2013) (recognizing prosecutorial discretioar uhd



Controlled Substances Agcgnd the Cole Memo makes clear that it “is intended solely as a guide
to the exercise of . . prosecutorial discretighand thereforeneither limits the powe of
prosecutors to enfordbe federaldruglaws nor offers any interpretation of (or modification to)
those laws.Cole Memo at 4.

Moreover, the one argument that Wesdid raise in opposition to dismissal is

unconvincing. As he explains, his complaint was meant to “challengeutigerlying federal

decision[that is, the decision of the Attorney General and the Presidemtfocus the federal
government’s drugnforcement effors not the ColdMemorandum”—which West considers to
be the mere “outward manifestationdf this earlier,underlying and (he thinKschallengeable
policy choice Pl.’s Opp’'n at 3 (emphasis in original). But this is a distinction without a
difference. The President’s (or the Attorney General'ahderlying. . . decision” regarding
drug-enforcement priorities, 4slike the Cole Memo itsell-a quintessential exercise of
prosecutorial discretion that is shielded from judicial reviela hold otherwise would be to
enmesh this Court in “a complicatéxdlancing of a number of factors which are peculiarly
within [the Executive’s] expertise=not the Judiciary’sHeckler, 470 U.S. at 831see alsad. at
831-32 (“The agency is far better equipped than the courts to deal with the manyegariabl
involved in the proper ordering of its priorities.”). This the Court will not Wéest’s challenge
mustthereforebe dismissed.

One final wrinklewarrantsbrief discussion In addition to West's many constiional
claims (which havebeen dismissed under Rule 12(b)(1) for lack of jurisdiction), West’
complaint assertslaims under the NEPA and the APA, arguing that the federal government’s
marijuana policy represents a “Major Federal ActitaRen in violation of thesstatutes. See

Am. Compl. at 17. But theseclaims fail too. West offers no basis for finding thiéte Cole
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Memo (or some “underlying” decisigrnimplicates theNEPA. Indeed, the authorities suggest the
contrary. See28 C.F.R. 8§ 61.4“(najor federal action” does natglude “action taken . .within
the framework of judicial or administrative enforcement proceedings o aivcriminal

litigation” or “the rendering of legal advice”); see aldnited States v. Glen@olusa Irrigation

Dist., 788 F. Supp. 1126, 1134 (E.D. Cal. 1992) (“The District’s interpretation . . . would lead to
a highly impractical result in which any decision of a law enforcement agemhgther to go
forward with an action or forbear from actieswould require a NEPA analysis.”)And the
presumpton of unreviewability discussed al®is just as strong in APA actioas it is in other
cases. SeeHeckler 470 U.S. at 832 (“[A]n agency’s decision not to take enforcement action
should be presumed immune from judicial review under [the APA].The Cart notes,
however, thatheseparticular claing fail under Rule 12(b)(6) for failure to state a claim, and not

under Rule 12(b)(1) for lack of jurisdictiorseeSierra Club v. Jackson, 648 F.3d 848, 854 (D.C.

Cir. 2011)(12(b)(6) dismissal of APAlaim); Int’l Ctr. for Tech. Assessment v. Thompson, 421

F. Supp. 2d 19-10(D.D.C. 2006)(same for NEPA clain “While it does not in the end affect
the autcome, . . . [t]he distinction . is important.” Jackson648 F.3d at 853.

CONCLUSION

The Court wil therefore grant the federal defendants’ motion to dismiss this case

pursuant to Rules 12(b)(1) and 12(b)(6). A separate Order has issued on this date.

Is/
JOHN D. BATES
UnitedStates District Judge

Dated: February 9, 2015
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