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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHEILA M. CLARK,
Plaintiff,

V.
Civil Action No. 14120 (RDM)
JEH JOHNSONSecretary of Homeland
Security, and DEPARTMENT OF
HOMELAND SECURITY,

Defendants

MEM ORANDUM OPINION AND ORDER

Sheila Clark, who is proceedingro sealleges that her former employdfederal
Emergency Management Agen¢¥EMA”), discriminated against her on the basis of race and
retaliated against her for engaging in protected conduct, in violatiditleoVIl of the Civil
Rights Act of 1964. FEMAwhich isa component of the Department of Homeland Security
(“DHS"), revoked Clark’s security clearance aadninatedheremployment following
investigationsinto alleged misconduct The first investigadn, which was conducted by FEMA,
arose from allegationsnadein an anonymous letter, and the second investigathich
FEMA referred to another component of DHS for investigatianose from evidence of
unrelated misconduct discovered in the course ahiied investigation. Clark alleges thsthe
was subjected to disparate treatment on the basis of hedudge bothinvestigations, and that
in the second investigatiortFEMA retaliated against héor filing Equal Employment
Opportunity (“EEO”) and wistleblower complaints

FEMA has moved to dismiss or, in the alternative, for summary judgment gnotiads

that (1) all of Clark’s claims are nqusticiable because the Court cannot revieatters related
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to Executive Branch securitilearancedecisions, (2) Clark failed to exhaust administrative
remedieswith respect to somef herclaims and (3) Clark does natlege an adverse
employment action.SeeDkt. 8. For the reasons explained below, the Court wil grant in part
and deny in part FEMA’s motion.
I. BACKGROUND

Clark an AfricanAmerican womanyorkedas the Chief @mponent Human Capital
Officer for FEMA from December 26, 201@ntil her termination on May 6, 2013. Compl. 41
14. According to her formal EEO complaint, Clark had been in federal servidte/doty-eight
years, Dkt. 811 at 36, culminating in her “rank” as a member ofSkbaior Executive Service,
id. at 25; Compl. § 14 Around December 12, 201however,the DHSOffice of the Inspector
General (OIG”) received an anonymous letter allegimgsconduct by Clarland others Id.
1 16. (The nature of thallegedmisconduct is not described in the complainfthough the
OIG declined to investigate the allegation&sMA's Office of the Chief Security Officer
("*OCSQO”) began an investigationld. I 17. In the course of that investigatio@CSO reviewed
Clark’'s emailand discovered evidence that Clark “may have [engaged in misconduct by]
assist[ing]with the hiring ofOSCO Special Agent Marvin Washingtonld. 1118, 26 In May

2012, FEMA referredhe allegations that Clark committed misconduct in the hiring of

1 *In adjudicating a motion to dismiss for failure to state a clairapurt may consider, along
with the facts alleged in the complaint, ‘any documents either attawloedhicorporated in the
complaint and matters’ subject to ‘judicial notice Nicholsv. Vilsack No. 1301502, 2015 WL
9581799, at *1 (D.D.C. Dec. 30, 2015) (quotB§OC v. St. Francis Xavier Parochial Schl7
F.3d 621, 624 (D.C. Cir. 1997)). When Clark’s complaint in this action is meammbination
with her formal administrative aaplaint, which is referenced in her complaint, see Compl,
the Court is able to discern the following factual allegations on which smspeeher claims.
See Laughlin v. Holde®23 F. Supp. 2d 204, 209 (D.D.C. 2013) (taking judicial notice ofdfiorm
administrative complaint that, “though not attached to [plaintiff's] camil [ig referredto in
the complaint, . .[is] integral to [plaintiff's exhaustion of administrative remediasd [is] [a]
public record[] subject to judicial notice” (inteal citation omitted)).



Washingtonto another component of DH&e U.S. Citizenship and Immigration Services’s
("USCIS”) Office of Secuity and Integrity (“OSI”), for investigation. Id. { 26.

Between July 2012 and the end of August 2012, Clark was absent from woddaal
leave. Dkt. 811 at 29. Clark nonethelesdnitiated theinformal EEO processnoJuly 24, 2012.
Compl. 11110, 52 Dkt. 811 at 5 n.5 It appears that Clark’s initial complaints focused on
matters not atissue in this ltigatiorDkt. 811 at 39. Overtime, however, Clark supplemented
hercomplaints, asserting, for example, that her supervisor had soudjstredit and demean
her by teling “the entire office” that Clark was “under investigatiord fihat] the case [was]
moVing] forward.” Dkt. 811 at 40 4546. Then, according to the complaint, on August 17,
2012, Clark “made a whistleblower disclosure against FEMA leadershipoimpl. 127. The
complaint does not reveal the nature of Clark’s disclosure.

The complaint further alleges than September 27, 2012, John Rooney, the selecting
official for the OSCO specialgent positionfor which Washington was hiredeferred
allegations relating t€lark’s conduct in assisting Washingtonthe U.S. Attorney’s Office for
prosecution. Compl. fie8 70 In particular, one issue under investigation was whether Clark
violated the Privacy Act, 5 U.S.C. 8§ 552a, by disclosing certain agency records hinyias
According to Rooney, hmadethe refermalat the request of the FEMA Office of Chief Counsel
simply to obtain a declination of prosecution in order to faciitate OC8#sts to interview
Clark as part of its investadgion. Dkt. 814 at6. Clarldisputes this accoynDkt. 18 at 4749,
but al agree that the U.S. Attorney’s Office declined to prosecdie October 1, 2012, Clark
was detailed to a specialiman resourcgsoject for 120 daysCompl. 129 Dkt. 811 at 34 and
on October 3 and 4, 2012, she was interviewed by two USCIS special agentoashear

administrative investigationCompl. 145.



The day after she was interviewedlark filed a formal EEO complaint alleging that
FEMA “engaged in an ongoing pattern and practice of discrimination and hostile work
environment harassmetatvard [her] on the basis of [her] race (African American), color
(brown complexion), sex (female), disability (perceived) and prior EEfitat Dkt. 8-11 at
29. As relevant here, the EEO complaint alietf@tClark is “a member of FEMA’s senior
leadership[,] yet [she] [is] continuously treated differently (disgataatment).”ld. at 32.
Clark claimed thathe allegations of “misconduct concerriifger assistance to Washington in
the FEMA hiring processstould have been handled through an independent investigation”
“[p]er FEMA'’s own policy,” butthat instead FEMA ignored requirements applicable to
administrative investigations in order to “pursue a fishing/witch hunt expeditibnno
boundaries.” Id. at 33-34. Clark further allegedhat “the entire [administrative investigation]
process was inconsistent ..[with] how other similarly situated executives are” treateat she
was subjected tdisparate treatment with respecthe October 3 and 4ihterviews that
“Rooney’s actions did not follow FEMA'’s normal practices (disparaatiment) or DHS policy
in forwarding matters that they believe are criminal in nature to th8 OIG to investigaté
and that she “believied] [that she] was treatetthimn manner because [she is] an African
American female.”ld. at 34-35. Clark also #eged that she was detailéal thespecialhuman
resourcegrojectin retaliation for her EEO complaint. Dkt18 at 34.

At some point following th&JSCISinvestigation, Clark was placed on administrative
leavefor twentytwo weeks.ld. 78. On December 6, 201Rertop secret security clearance
was suspendedd. 79. Then, on May 6, 2013, Clark was removed from federal service “for
inappropriate congtt,” id. 180, and on June 25, 2013, her security clearance was reiked,

1 81.



Clark filed this suit on January 30, 2014&6eeDkt. 1. Clark's complaintallegesdisparate
treatmenin the course oOFEMA’s investigation into the anonymous letter amlisparate
treatment andetaliation with respecotthe subsequent USCIS investigatior\Vith respect to
the investigationof the anonymous letter, Clark alleges that FEMA used the investigatian as
pretextto search her emadnd thatwhen noprAfrican American employees were investigated,
their emails were not searchedomp. 1118-23. She furtheralleges that the subsequent
USCIS investigation was conducted in retaliation for “her prior EECiRitg and
whistleblower disclosures” and that she \&gain subjected to disparate treatment in the course
of that investigation. Id. 11 4752.

With respect to disparate treatménthe USCIS investigatignClark claims that
USCIS’sinvestigation of hewaspurportedly governed by the “USCIS OSI Investigations
Division Operational Guidance and that, in contrast, whemnAfrican Americanemployees
are investigated, thosmvestigations are conducted either by FEMA or the DHS OlGland
investigationsare g@verned by FEMA regulationsld. 146-50. Shefurther allegedhat she
was required to complete two sworn statemastpart of the investigatiprand that, in contrast,
whennontAfrican American employeeareunder investigationthey are eithenot interviewed
at all ornotrequired toprovide statements under oaitth, 151, and that unliken hercase
“[w]hen allegations of .. misconduct[involving] white employees are madé&jose employees]

are no detailed from their positions,id. 130. Clark alsopoints to severadtherclaimed

2 Although Clark’s allegations are included in a single count, that does naiderébe Court
from treating them as raisingiore than onelaim. See Nichols v. Vilsa¢gko. CV 1301502
(RDM), 2015 WL 9581799, at *9 (D.D.C. De®0, 2015) (“Although absence of segregation in
the complaint doubtless complicates the court’s task, the complicatiopresamably be cured
by insistence on suitably targeted briefing, and is not an independent ground finig ttlea
alegations asaising only discrete claims.” (quotingaird v. Gotbaum662 F.3d 1246, 1253
(D.C. Cir. 2011)).



irregularities in the USCIS investigation, including that (1) she did estive a Required
Appearance Memoralum prior to being interviewedd. 1158, 64;(2) the misconduct

allegations wre not referred to the DHS OIf@, 1 61; (3)she was not given an oppmity to
review or correct a transcript of timterview, id. 162; (4)she “was asked over 340 questions” in
the interview,id. Y 63; (5) she received ‘&alkinesnotice’ 3 the day of the interviewid. 1 65;

(6) the investigation was biased, 166; and (7 “[tfihe USCIS investigators coerced statements
from withesses,id. 167. Finally, Clark allegeghat as a result of thaeurportedly discriminatory
and retaliatory investigation, she was placed on administrative leatveefuy-two weeks, her
security clearance was suspended, she was removed from federal servies, sewlrity
clearancavas revoked.ld. 1177-81.

Rather than answer the complaifEMA moved to dismiss or, in the alternative, for
summary judgmentappending various evidentiary exhibits to its meti@ome of which were
part of the EEO administrative record, and some of which wereSesDkt. 8. Consistent with
the D.C. Circuit’s decision ifrox v. Strickland837 F.2d 507 (D.C. Cir. 1988), FEMA advised
Clark that her failure to respond to the motion could result in dismisdadrafase. Dkt. 8 at 1.
Clark fled a memorandum opposing FEMA'’s motion, but did aff#r anyadditional evidence
in support of her positiorand did not provide a statement of material facts in disgatDkt.

11, andFEMA filed its reply brief, seeDkt. 13. The Court then issuedFax-Nealorder further
cautioning Clark about the netdy to respond to FEMAS motion, including the need to
identify any contested issues of fact, as required by Federal Rule oP@gedure 56, and

providing Clark with an opportunity to file a supplemental response or opposition. 1kt

3 See generally Kalkines v. United Stat& F.2d 1391Cl. Ct. 1973) (invalidating employee
discharge for refusal to answer questions when investigaled to advise employee that
answers and their fruits could not be used against him in criminal prosgcuti
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SeeDkt. 15 at 1 see also Fox v. Stricklan837 F.2d 507 (D.C. Cir. 1988Neal v. Kelly 963
F.2d 453(D.C. Cir. 1992) Clark accepted this invitation and fied a revised opposition to
FEMA'’s motion on August 31, 201%jong witha statement of disputed factzladocumentary
evidence? SeeDkt. 18.
. LEGAL STANDARDS

“To survive a motion tdismiss, a complaint must haviacial plausibility,” meaning it
must plead[ ] factual content that allows the court to draw the reasonable ¢eetigat the
defendanis liable for the misconduct alleg€d. Hettinga v. United State677 F.3d 471, 476
(D.C. Cir. 2012)(quoting Ashcroftv. Igbal556 U.S. 662, 678009). “In evaluating a Rule
12(b)(6) motion, the Court must construe the complaint ‘in favor of the plamtifib must be
granted the benefit of all inferences that caddasgved from the facts alleged.’ld. (quoting
Schuler v. United State®817 F.2d 605, 608 (D.C.Cir.1979)Furthermore, & pro secomplaint,
however inartfully pleaded, must be held to less stringent standards thahglerawciings drafted
by lawyers.” Abdelfattah v. U.S. Dep’t of Homeland S&87 F.3d 524, 533 (D.C. Cir. 2015)
(quoting Erickson v. Pardus51 U.S. 89, 942007)) “The [Clourt, havever, need not accept as
truea legal conclusion couched as a factual allegatiminferences . . unsupported by théacts
setout in the complaifit. Ames v. Johnsqd21 F. Supp. 3d 126, 129 (D.D.C. 20(Bjernal
guotation marksnd citations omitted) (second alteration in original).

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgreentnatter of law.” Fed.

R. Civ. P. 56(a)see Anderson v. Liberty Lobby, In&77 U.S. 242, 2448 (1986). “A factis

4 Because Clark included a statement of disputed facts in her revisediappalse Court
rejects FEMA’s argument (made before the Courteidsts Fox-Nealorder) that the Court
should treat FEMA's statement of undisputed material as admiBedDkt. 13 at 23.



material if it ‘might affect the outcome of the suit under the govermaing’ bnd a dispute about
a material fact is genuine ‘if the evidence is such that a reasonable jlolyretmun a verdict for
the nonmoving party.””Steele v. Schafés35 F.3d 689, 692 (D.C. Cir. 2008) (quotidperty
Lobby, 477 U.S. at 248). Credibility determinations, the weighing of the evidence, and the
drawing of legitimate inferences from tfects are jury functia not those of a judge... The
evidence of the nemovant is to be believed, and all justifiable inferences are to be drdven in
favor.” Liberty Lobby477 U.Sat 255. To prevail at summary judgment, the frooving party
mug, however, offer more than “a scintila of evidence” in support of itsigasild. at 252.
“[T]lhere must be evidence on which the jury could reasonably find for the plaintifi.
[11. ANALYSS

A. Justiciability

FEMA first contendsthat this case must be dismissed in its entirety becainsehtes
national security matters that arenjusticiable undeNavy v. Egan484 U.S. 518 (1988)See
Dkt. 8 at 17. The Court reviews this portion of FEMA’s motion under the standardsblppli
to a motion to dismiss, as FEMA contends that ‘it is clear on the fabe abmplaint that”
Clark’s Title VII charges are barred undeganand does nately onanyevidence outside the
complaint in support of its neosticiability argument Dkt. 8 at 19 see alsdkt. 13 at 3-6.
The D.C. Circuit moreoverhas held that a motion to dismiss unéigranshould be reviewed
pursuant tdRule 12(b)(6), and not for lack of subjenatter jurisdiction under Rule 12(b)(1).
SeeOryszak v. Sullivarb76 F.3d 522, 525 (D.C. Cir. 2009) (holding issue of-josticiability
underEgandoes not go to Court’s subjeiatter jurisdictioly see alsdAmes v. Johnsod?21 F.

Supp. 3d126, 129 (D.D.C. 2015) (samej; Thomas v. Johnsed F. Supp. 3d 157, 15680



(D.D.C. 2014) (ruling omortjusticiability underEganon motion for judgment on the pleadings
pursuant to Rule 12(c}).

In Egan the Supreme Court held that the Merit Systems Protection Bd4SiB”)
lacked authority “to review the substance of an underlying decision to deny or re\exkerigy s
clearance,id. at 520, “where the grant of security clearance to a particular employee [is] a
sensitive and inherently discretionary judgment calcommitted by law to the appropriate
agency of the Executive Branthgd.at527. The Court explained that “the protection of
classified information must be committed to the broad discretion of theyagesymonsiblé and
that “it is not reasonably possible for an outside[+empert bodyto review the substance of
such a judgment and to decide whether the agency should have been able to make the necessary
affirmative prediction[of potential risk]with confidence.” Id. at 529.

The D.C. Circuit has applieBganto bar Title VII claimschallenging “aradverse
employment action based on denial or revocation of a security cleardtygai’v. Rend68
F.3d 520, 524 (D.C. Cir. 1999%ee also Bennettv. Chertoff5 F.3d 999 (D.C. Cir. 2005As
it hasexplained, employmestiscriminaton cases are typically reviewed under MheDonnell
Douglasburdenshifting framework, the second step of which requires “the defendant employer
to articulate a legitimate, nondiscriminatory reason for its adwsmgpdoyment action."Ryan

168 F.3dat 523(quoting Paquin v. Fed. Nat'l MortgAss'n 119 F.3d 23, 26 (D.C. Cir. 1997

5 Any lingering confusion about whethEganimplicates the Court’s jurisdiction may stem
from the fact that the D.C. Circuit hast addressed whether a defendant can wanggan

issue, and relatedly, whether the Court should raideganissuesua sponte SeeRattiganv.
Holder (“Rattigan T), 643 F.3d 975, 982 (D.C. Cir. 2011) (declining to reach whether the non
justiciability of a claim may be waivediting Judge Ginsburg’'s concurrencednyszak;

Oryszak 576 F.3dat 526-27 (Ginsburg, J., concurring) (arguing that akholgiandoes not
deprive a court of subjeahatter jurisdiction, “a court must decline to adjudicateord-]

justiciable claim even if the defendant does not move to dismiss it undeR.Fedl. P.

12(b)(6)"). Netither of those considerations are atissue here.
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And, in casedased orthe denial orrevocation of a security clearance, “a court cannot clear the
second step dficDonnell Douglasvithout running smack up agairsgan’ becausgvhenthe
government’s proffered nesiscriminatory reason pertains to national security, the plaintiff
“c[an]not challenge the proffered reason’s authenticity without alsceobaly its validity. 1d.
Thus, undeEgan whenthe “district cout . .. c[an]not proceed with the.. discrimination
action without reviewing the merits of [the] decision not to grant aareay, the court [is]
foreclosed from proceeding at alld.

FEMA is thus corredb the extent that it arguéisat underEganand its progny, Clark
cannot challenge the suspension or revocation of her security clearatessions “tantamount
to [security] clearance denidls|d. at 524 see alsdlandv. Johnson66 F. Supp. 3d 69, 73
(D.D.C. 2014)(holding Eganappliesto suspension of security clearangey’d in part on other
grounds 637 F. Appx 2 (D.C. Cir. 2016) But FEMA'’s argument thaEgan“also bars review
of related actions leading up to [the security clearance] deciseeDkt. 8 at 21 sweeps too
broady. In support othatargument, FEMA relies on cases from other circuits holding that the
intiation of a security investigation and the “circumstances surroundirdgagance revocation
are unreviewable undéigan Dkt. 8 at 21 (citingHill v. White, 321 F.3d 1334 (11th Ci2003);
Becerrav. Dalton94 F.3d 145 (4th Cirl996); Panoke v. U.S. Army Military Police Brigade
307 FedApp'x. 54 (9th Cir.2009) Hall v. U.S. Dep't of Labor, Admin. Review B4i76 F.3d
847, 853 (10th Cir. 2007))ltis farfrom clear that these bof-circuit precedentsould support
FEMA's capaciougeading ofEgan But, even if they did, “this Court isobnd by D.C. Circuit
preceden” SeeBurnsRamirez v. Napolitan®62 F. Supp. 2d 253, 257 (D.D.C. 2013)
(rejectingcontention thaHill, Becerrg andPanokesupport broad rule of ngasticiability in

this Circuit)y And, under the D.C. Circuit's decision Rattigan vHolder (“Rattigan I'), “Egan
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[does not] insulate[] from Title VI&ll decisions that might bear upon an employee’s eligibility
to access classified information.” 689 F.3d,78d7 (D.C. Cir. 2012)(emphasisn origina).

As the Court of Appeals explained Rattigan Il “Eganemphasized that the decision to
. .. deny security clearance requires a ‘[p]redictive judgment’ that ‘beishade by those with
the necessary expertise in protecting classified informatiofd”’(quoting Egan 484 U.S. at
529). “Itis this expert, pdictive judgment made by ‘appropriately trained’ personnelEigain
insulates from judicial review.’ld. (quoting Rattigan v. Holde(*Rattigan '), 643 F.3d 975,
983 (D.C. Cir. 2012) From this general principle, the Court of Appeals derived twandclisti
rules. First, where a plaintiff challenges a “security clearaele¢ed decisidh made by
trained” personnelEganimposes an “absolute bar on judicial reviewd' at 768. Secondsuit
is also barred in cases in which “Title VI liability for seiky reporting claims w[ould] impair
the ability of the [responsible officials] to [perform their duties] diyilfling] the timely and
adequate reporting of security issuesld. (internal quotation marks omitted)Unlike
challenges to security cleam@erelated decisions themselvdgwever this latter rule is not
absolute;in particular,because aknowinglyfalse reporting present[s] no serious risk of chil,”
permitting Title VII claims in those circumstances “can coexist ®wglar’ and the Executive
Order on access to classified informatiold. at 770. Stated more broadly, the second rule
recognizes that Title VII ltigation that does not directly challerigerévocation or suspension
of a security clearance may implicate nadiosecurity concerns and the discretion and expertise
of the Executive Branch to assess who should have access to classifiedtinfori8ee
Executive Order 12,986But because decisions or actions of that type do not trigger the absolute

bar imposedn Egan “the limits .. . place[d] on Title VI liability for [thesejtherdecisions
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mustbe no broader than necessary to protect the integrity of the [agency’s] seleargnce
related responsibilities.”Rattigan 1|, 689 F.3dat 771(emphasis in originah

The Court accordingly,agrees with FEMA thaEganprecludesClark from challenging
the suspension and revocation of her security clearandeati&ast athis juncture,FEMA has
not shown thaadjudication of Clark’'sotherclaims would chill any of the processesncluding
the reporting okecurity concerns-contemplated b¥xecutive Order 12,986 or that it would
otherwise interfere with “the integrity of [Executive Branch’s] seguitaranceelated
responsibilities.” In her opposttion,Clark explains that she seeks to challetige disparate
treatment that she allegedly recendkdling the investigation dhe misconductllegations
against herincluding theinterview proceduresdepartures from FEMA regulationand he
detail from her posttior-and that she believes this treatment was retaliatSeeDkt. 18 at 3-2.
Adjudication oftheseclaims “merely requires consideration of whether similarly situated
employees were treated the same under the relevant policies, a considbaaties squarely
within the Court’s Title VII jurisdictioti Thomas4 F. Supp. 3@t 160. Indeed, it is unclear
that these claims even implicate the substance of the allegations made dgdinsShiarly,
it is difficult to understand-and FEMA has failed to elucidatehow FEMA'’s decision to assign
Clark to al20-day detal before her clearance was suspenderewokedhas anything to do with
Executive Order 12,968 or the discretion of the Executive Branch to make seleangnce

decisions free from judicial interference.

6 FEMA contends thaRattigan landRattigan llare simply inapplicable here because “the
plaintiff in Rattiganhad received a ‘favorable’ security clearance decision,” whereas Clark “did
not receive a ‘favorable’ security clearanceisien.” Dkt. 8 at 22 n.2. “\Mle it is true that Mr.
Rattigans security clearance was not revoked, the reasoniRattijan landll was notin any

way based on this fact.BurnsRamirez v. Napolitan®62 F. Supp. 2d 253, 257 (D.D.C. 2013)

12



This is not to say that FEMA is necessarily foreclosed from purstsitiyoaderEgan
defense. If FEMAcan demonstrate, for example, that the steps the agency took against Clark
werebased orpredictive judgments about national security made by “those with the necessary
expertise in prtecting classified information'Rattigan 1} 689 F.3dat 767 (quotingEgan 484
U.S. at 529) it would have sold basis for+a&sserting the defens@®ut as the record now
stands, there is no basis to conclude that any such judgments informed any osFEti#Ks
other than its ultimate suspension andopation of Clark's top secret clearandend if Clark
suffered an adverse actitmased on a violation @fgeneraly applicable policysather tharbased
on a nationasecurity determinationEganwould not bar her claimsCompare, e.gAmes 121
F. Supp. 3d at 132 (explaining thaganarguably would not baaclaim where plaintiff was
suspended for “adjudicat[ing] a security clearance under a ‘conflioteoést™ because “[s]he
either operated under a clioif of interest or she did rigt Jones v. Ashcrqf821 F. Supp. 2d 1,
8 (D.D.C. 2004) (FBI's suitabilty determination not subjecEgmnbecause it was “distinct
from national security determinations”@ynd Thomas4 F. Supp. 3d at 160 (findinggan
inapplicable because “Plaintiff'slemotion is not alleged to have been ‘based on’ any decision
regarding his eligibility for a security clearance. Instead [he] allduymtshe was demoted based
on (among other things) his purported violation of a general policy’), with Bennett425
F.3d at 1003 (holdingeganapplicable where government offered sworn statement that plaintiff's
“termination was ‘due to her inability to sustain a security clegdn For present purposes,
however the Court must reject FEMA'’s contention that itdiear on the face of the complaint
thatEganbarsall of Clark's claims Dkt. 8 at 19

For the foregoing reasortbe Courtwill dismiss with prejudice Clark's complaint to the

extent that it seeks to challenge the suspension and revocation of her stsandgcesee
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Compl. 1179, 81, buton the present recondjll decline to dismiss theemainder of the
complaint as norjusticiable.
B. Exhaustion

Next, FEMA alleges that Clark failed to exhaust administrative remedtiesespect to
some of her claimsSeeDkt. 8 at28-29. “Exhaustion is required in order to give federal
agencies an opportunity to handle matters internally whenever possible and toleidhee t
federal courts are burdened only when reasonably neces&own v. Marsh777 F.2d 8, 14
(D.C. Cir. 1985). A Title VII complainant must timely exhaust administrative proceedings
before fiing suit in federal court, although the limits are not jurkxiiet and “are subject to
equitable toling, estoppel, and waivelBowden v. United Statgl)6 F.3d 43, 437(D.C. Cir.
1997). Failure to exhaust is an affirmative defense, which is typicadigived at summary
judgment. SeeNichols 2015 WL 9581799, at *7Although it is unclear that FEMA'’s
exhaustion motion requires consideration of any material beé{tbhegleadings and undisputed
[administrative] documents in the recqtdsee id (quoting Bowden v. United Statg06 F.3d at
437, Dkt. 18 at 23-35, the Court wil, oubf an abundance of cautioresolve this portion of
FEMA'’s motion under the summajydgment standard.

The EEOC has promulgated detailed regulations establishing administpativedures
for the resolution offitle VII employment discrimination claims against federal agendigs.
D.C. Circuit has summarizetthose proceduress follows:

Under Title VII, [federall employees who believe they have been discriminated

against must first consult an Equal Employment Opportunity (EEO) Counselor

within 45 days of the alleged discriminatory acts. 29 C.F.R. § 1614.105(a)(1).

Should the employee and the Counselor fail soke the discrimination claim

within 30 days, the Counselor sends the employee a notice explaining the

administrative complaint proceduréd. 8 1614.105(d). The employee then has 15

days to file an individual and/or class complaint with the employing agelacy.
8§1614.106 (regulations govergin individual complaints); id. 81614.204
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(regulations governing class complaintsge also id§ 1614.103 (noting types of

complaints governed by agency processing procedures outlined in regulations).

Upon receipt of a final agency decisiehknown as a “FAD>—disposing of the

administrative complaints, the employee has either 30 days to appealgqual

Employment Opportunity Commission (EEO®@), 88 1614.401(a), 1614.402(a),

or 90 days to file suit in federal court, 42 U.S.C. § 26Q6¢c).

In re James444 F.3d 643, 644 (D.C. Cir. 2006An employee is also authorized to file suit in
federalcourt if, as here180 days have passed from the “date of fiing an appeal with the” EEOC
and the EEOC hasifed torender a final decisionSee42 U.S.C. § 2000€16(c) 29 C.F.R.

§ 1614.407(d)

Thefollowing facts regarding Clark’s efforts to exhabst administrative remediese
undisputed. The parties agree th@lark initiated EEO counseling on July 24, 2012 and
amended her informal complaibivice, onceon August 1, 2012andagain onSeptember 10,
2012 SeeDkt. 8 at 5(Def.’s SUMF 113); Dkt. 18 at 40 (“Clarkaccepts Def. Fact[]... [] 13).
They agreehat shefled her formal EEO complaint on October 5, 201&eDkt. 18 at 6 (Def.’s
SUMF 119); Compl. 111; Dkt. 18 at 51afthoughthe agency’'s EEO office did natcept the
complaint for investigation until February 11, 2088eDkt. 8 at 27; Dkt. 18 at51. They also
agree thatvhenClark filed this suiton January 30, 201480 dayshadtranspired without final
agency action on hé&tEO complaint. SeeDkt. 8 at 7 (Def.’s SUMF ®1), Dkt 18 at 53
Finally, the parties agrebat on May 30, 2013, Clark appealed her termination to the MSBRB
mixed-case appeal in which she alleges both that she did not commit misconduct aed that
termination was disaninatory and retaliatorand that aof February 29, 2014, the MSPB
administrative judge had not issued a decision on the apfeaDkt. 8 at 9 (Def.’s SUMF

1 30); Dkt. 812 at +4; Dkt. 18 at 40 (“Clark accepts Def. Fact[]..130); see als@9 C.FR.

§1614.302(a)(2) @ mixed case appealis an appeal filed with the MSPB that alleges that an
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appealable agency action was effected, in whole or in part, becausgioficigion on the basis
of race, color, religion, sex, national origin, disabilitygeaor genetic informatict).

The parties dispute, however, whettier EEO proceedings encompas#eiclaims
raised in this action and, for that matter, what claims Clark is gdigine. According to FEMA,
Clark hasfailed to exhaust administrative remedies with respect tallegations that:

(1) FEMA engages in a pattern and practice of systemic discriminatgainst

African Americans; (2) the investigation of Plaintiff's misconductt th&sCIS

conducted on behaéf FEMA OSCO was discriminatory and retaliatognd (3)

as a result of the discriminatory investigation, Plaintiff wap gaced on

administrative leave...; (b) her security clearance was suspended (c) she was

removed from the [flederal sage .. .; (d) her security clearance was revoked ..
Dkt. 8 at 29 (internal citations omittedFEMA concedes that Clark exhausted claims regarding
“her detail to work on a special project in October 2012; FEMA's investigati anonymous
alegatons that she committed misconduct; her treatment relating to an Octdb@032
interview by USCIS; and the forwarding of her misconduct case to theAtioBiey's Office in
September 2012.” Dkt. 8 at 28 (internal citations omitted).

Clark respondshiat FEMA has misinterpretedher claims and thaby redefining her
claims, tthasincorrectly “infer[e]d that she has not exhausted the administrative process.” Dkt.
18 at21. According to Clark, shecirrently challenging only FEMA's failure to follow its own
regulations, policies and procedures in the misconduct investigaemikt. 18 at 21; the
“punitive detall,” id. at 27; and disparate treatment with respectto the interview by USCIS
officers,id. See also idat 2.

Clark, of course, is the master of f@vn complaint, andin light of herresponse, the
Court construes her complaint as not raisanglystemic discrimination claim; to the extent she

includes allegations of disparate treatment of other Afi&sanerican employes, seeCompl.

1920-23, 3643, the Court will construe these allegations as providing general background and
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support for Clark's allegations thsihewas the victim of racial discriminationThe Court also

need notaddress FEMA's contention that Clark failed to exhausthalenge to the suspension
and revocation of her security clearabeeause, as explained above, any such allegations are in
any evennonijusticiable. See suprap.8-14.

As for FEMA's contention that Clark has failed to exhaaghinistrative remedies
regardingher placement on administrative leave and her subsequent terminatiamcie &
whether Clark even intends to pursue a challenge to either of these het®n&lthough her
complaint states that her placement ondeand subsequent termination resulted from the
allegedly discriminatory and retaliatory misconduct investigat&geCompl. 178, 80, the bulk
of thecomplaint focuses on the alleged disparate treatment and retaliatiug course of the
investigation and her placement on detake id.{114-77. In addition, as noted above, Clark's
opposition briefframes her case as a challengéh&‘regulations, policy and procedure” that
FEMA folowed in its investigation, to FEMA'’s decision to detail iRl a special human
resources project for 120 days, and to the manner in which FEMA conducted riieminten
October 3 and 4, 2012SeeDkt. 18 at +2. Moreover,Clark has sought to exhaustchallenge
to her termination in aeparatenixedcasecomplaint filed with the MSPBand she has never
suggested that she intends to incorporate the grievances that she hasittagedMEPB into
this action SeeDkt. 812 at +4; Compl. 11 10-13 (stating that Clark exhausted her
administrative remedies the 2012 EEO proceeding); Dkt. 8 at 9 (SUMF  30) (“The MSPB
Administrative Judge has not yet issued an initial decision on the appeal’};@&t 40 ‘Clark
accepts Def. Fact[] .. [1] 30”). To the contrary, FEN reports thaat least as of ébruary
2014—after this action was filedthe parties were still aeely litigating the MSPB cas®kt. 8

at34n.5

17



In any event,d the extent that Clark is allegirgn this actior—that her placement on
administrative leave or her termination were disioatory and retaliatory adverse actions, she
did not administratively exhaugitose claims ithe 2012 EEO proceedingsWhere an
employee alleges discrete claims of discriminationretaliation] such as a failure to promote or
a demotiofi] . ..theemployee must exhaust administrative remedies for each discreté claim
Achagzaiv. Broad. Bd. of Governpiko. 14768, 2016 WL 1089214, at*4 (D.D.C. Mar. 18,
2016),reconsideration deniedNo. 14768, 2016 WL 2642959 (D.D.C. May 9, 2016}lark did
nat raise her placement on administrative leawvber terminationin her October 52012 EEO
complaint, and, in fact, her administratimmplaint precededhose eventsSeeDkt. 8 at 5-9,
(Def.’s SUMF 1113, 19, 2124, 29, 30); Compl. 1.1; Dkt. 18 ad0, 51. Nordid Clark
subsequenthamend her EEO complaint to include thesents Cf.Weber v. Battistg494 F.3d
179, 184 (D.C. Cir. 2007fholding plaintiff can exhaust subsequently occurring, related claims
by amending formal EEO complaint).

Although before the Supreme Court’s decisionNational Railroad Passenger Corp. v.
Morgan, 536 U.S. 101 (2002), a “plaintiff [could] pursue an unexhausted claim if Hiaxt wlas
‘like or reasonably related to the allegations of [an] [exhausted] charge ard]goatvof such
allegations,” ... [m]ost district court decisions in this circtive concluded that this rule did not
survive Morgan.” Achagzaiv. Broad. Bd. of Governpl.14-768 2016 WL 471274, at *6
(D.D.C. Feb. 8, 2016)citing Rashad v. Wash. Metro Area Transit. Au#45 F. Supp. 2d 152,
166 (D.D.C. 2013)) Rather, folloving Morgan, “the procedural requirements of Title VII. ..
must be assessed on a clyrclaim basis and . . . satisfaction of the procedural requirements
for a ‘relate[d] act of discrimination is insufficient, excepthmge cases in which the ‘very

nature’ of the claim ‘involves repeated conductHargrove v. AARNo. 131320 (RDM), slip
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op. at 35 (D.D.C. Sept. 9, 201@)uoting Morgan, 536 U.S. at 1145)). To the extent Clark
seeks to pursue claims for wrongful termination or suspension, tldss evould fall squarely
in the category of discrete acts of alleged discrimination requiripgrate exhaustionSee
Morgan, 536 U.S. at 114 (“Bcrete acts” include actions “such as termination, failure to
promote, denial dfransfer, or refusal to hire”). Because Clark fladlsd to exhauster
administrative remedies with respectto these claims, she mawnsoie them in this
proceeding. Id.

The Courtalso concludeshat Clark failed to exhaust her clatimt “FEMA did rot
investigate the allegations of misconduct agdimst] in accordance with regations, policy and
procedures’ Dkt. 18 at 2. FEMA contends that Clark failed to “advise the EEO Coungelor
she believed the USCIS investigation itself to be diseaitory,” citing the EEO counselor’'s
report of investigation. Dkt. 8 at 32. Atthe informal counseling stage, thieyea need not
“expressly identify .. the precise action or legal theory that she thereafter raised in her formal
EEO complaint and in her district court complaint,” because counselingrigléd to be “a step
toward remediation™ rather than “a trap for unwary counseleddgilés v. Kerry 961 F. Supp.
2d 272, 287 (D.D.C. 2013puoting Artis v. Bernankg630 F.3d 1031, 1@3-35 (D.C. Cir.
2011). But the informal counseling process initiated by the employee must lmestiffo
achieve the purpose of the counseling requiremémdt is,"to enalle the agency and its
employeeto try to informally resolvehe matteibefore aradministrdive charge is filed. Id.
(quoting Artis, 630 F.3d at 1034)Here, the undisputed facts establish tbiark failed tomeet
even that low bar.

The counselor’s report cited by FEMA contains no indication @iatk ever mentioned

or raisedany failure ofthe USCIS investigators toomply with FEMA regulationsand
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procedures SeeDkt. 811 at 3870. Rather, Clark discussed with the counselor allegations that
a supervisor namedarla Gammorcreated a hostile work environmeby requiring Clark to

provide additional documentatioof her medical leaveDkt. 811 at38-44. Clarkthen anended

her informalcomplaint to assert that Gammon also violatedrigbts under Title VII by teling
Clark’s staff that Clark was under investigation and éhatork experience survey was

conducted in a discriminatory and retaliatory manr&reDkt. 8-11 at 4548.

Had Clark identified any evidence disputing FEMA’ haterization of the issues she
raised in the counseling process, the Court might well conclude that summargntudgmot
warranted.Sege.g, Steele v. Schafgs35 F.3d 689, 693 (D.C. Cir. 2008kversing grant of
summary judgment on naxhaustiongrounds where record reflected “discrepancy” as to
whether employee contacted EEO counselor on an additional occaignpavoiding summary
judgment requires that the nramovant identify actual countervaiing evidence. Indeed, the
Court cautioned Clirbefore offering her the opportunity to file a supplemental opposition that
once the moving party produces evidence “that there is no genuine dispute as toegiay faet
and[that] [it] is entitledto judgment as a matter of law,” the rmoving party must then point
to evidence thathere is in faca genuine disputeféact Fed. R. Civ. P. 56(aDkt. 15 at 2
Yet, cespite receiving an opportunity to supplement her opposititlark offers no eidence or
argument that the EEO counselor’s report and informal complaints proffefeeNig provide
an inaccurate, incomplete, or misleading account of the issues she rittistek wounselor.

See, e.gDkt. 18 at 40, 46 (PIl.’s SUMF, accepting “astten” FEMA'’s account of her contact
with an EEO counselar)And the Court's own review of the record does not reveal a “scintilla
of evidence” of a disputed issue of fact on the mattérerty Lobby477 U.S.at252. The

Court, accordingly, concludes that the counseling stag€larkraised entirely different
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allegations than those she raises here, preventing the “counseling fphasiof[ing] sufficient
information to enable the agency to investigate thien¢l Miles, 961 F. Supp. 2d at 287
(quoting Artis, 630 F.3d at 1035))f. Koch v. Walter935 F. Supp. 2d 143, 151 (D.D.C. 2013)
(“To satisfy the counseling requirement, an employee must present diaimsanner that

lends iself to potentialresolution.. . .[P]roviding the agency with bare ‘notice’ of the basis of a
complaint during the counseling stage is not enougjudting Artis v. Greenspar58 F.3d

1301, 1306 (D.CCir. 1998).

For the foregoing reasons, the Cawwhcludesthat Clak failed to exhaust her
administative remedies with respectt¢ballenges thier placement on administrative leave and
suspension (to the extent Clark even seeks to raise such a claim herejhaadp&ct to her
claim that FEMA engaged in retaliatiand disparate treatment by failing to follow FEMA
regulations and procedures during the course of the misconduct investigation.

C. AdverseAction

Finally, FEMA contends that Clark’s “claims €., other than her removal) do not meet
the legal standardsr a materially adverse action.Dkt. 8 at 37. In light of the Court’s rulings
with respect to nojusticiability and exhaustignthe Court will address gnwhether Clark has
alleged a sufficient adverse action with respectto her clagerdingthe detail and the October
3 and 4 USCIS interviewsSeeDkt. 18 at 27 (Clarls description of her claims¥ee alsdkt. 8
at 2728 (FEMA's concession that such claims were administratively exhau®edpuse
FEMA relies on evidence outside the administeatrecordin arguing that the detail did not
constitute a materially adverse actitimee Court applies the summary judgmstandard in

evaluating this defense
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To establish a prima facie case of disparate treatment under Titla plintiff must
show that‘(1) he is a member offaotected class, (2) he suffered an adveraployment
action, and (3) the unfavorabdection gives rise to an inferencediécrimination” Forkkio v.
Powell 306 F.3d 1127, 1130 (D.C. Cir. 2002)n adverse empjanent action is a “diminution
in pay or benefits” or “some other materially adverse consequences affeetiegms,
conditions, or privieges of her employment or her future employment opportunitiesthsii@
reasonable trier of fact could concludetttie plaintiff has suffered objectively tangible harm.”
Brown v.Brody, 199 F.3d 446457 (D.C. Cir. 1999) Thus, while “hiring, firing, faiing to
promote, [and] reassignment with significantly different responsibilibategorically are adverse
employment actions, Douglas v. Donovarb59 F.3d 549, 556 (D.C. Cir. 2009) (alteration in
original) (internal quotation marks omitted), “[pJurely subjective injurisgach as dissatisfaction
with a reassignment . . . or public humiliation or loss or reputationare not adverse actions,”
Forkkio, 306 F.3dat 1136-31L The question is not whether an employer has taken an action that
makes “an employee unhappyRussell v. Principi257 F.3d 815, 818 (D.C. Cir. 2001), but
whether the action resulted in agfsficant” and “objectively tangible” harnouglas 559 F.3d
at 552 (internal quotation marks omitted).

A prima facie case of retaliation also requires the plaintiff to shaivstie suffered an
adverse employment actiomn retaliation cases, howevetthe adverse action concept has a
broader meaning” than in discrimination casBaird v. Gotbaunt62 F.3d 1246, 1249 (D.C.
Cir. 2011) (internal quotation marks omitted){A]ctions giving rise to fetaliatiory claims are
‘not limited to discriminatoryactions that affect the terms and conditions of employment,” but

reach any harm that ‘well might have dissuaded a reasonable worker fikamy roasupportig
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a charge of discriminatiori.’ Id. (quoting Burlington N. & Santa Fe Ry. Co. v. Whid8 U.S.
53, 64(2006)).

With respect tcClark’s contention that her detail to the special human resources project
constituted an adverse actidFEMA responds that the assignment waly temporary—it was
for 120 daysCompl. 129; Dkt. 811 at 34—andthatit did not affect Clark’s grade, salary, or
SES statusseeDkt. 8 at 6 (Def.’s SUMF {17). Clark does not dispute tBieeDkt. 18 at 49
50 (Clark’s “clarification” in response to Def.’s SUMF | 17, sionly that Clark tried to tell
her supervisor that she did not want to be detailed, but that her supervisor watheuiffite).
But, thee remainsa disputed issue of fact as to whether the detail was the equivalent of a
“reassignment with significantly different responsibiltjegwhich] . ..generally idlicates an
adverse action.”"Holcomb v. Powel433 F.3d 889, 902 (D.C. Cir. 200@)uoting Forkkio, 306
F.3d at 1131) Clark alleges that the detail was “for the purpose of demeaning [her] and
reliev(ing] her of her duties as the head of human resources,” Codl.afid while Gammon
avers that it was a detail to “an existing major project” involvartanalysis of outsourcing, Dkt.
8-11 at 138 Clark contends that “[tlhe project did not require 8 hours of work dgéf'became
her “only duty at a SEay level,” id. at 88. On the present record, the Court cannot determine
whether, dest®@ “never suffer[ing] a reduction in grade, pay, or benefits,” Clark nonethele
“experiencfd] an extraordinary reduction in responsibilities. from which a reasonable jury
could conclude [that she] suffered ‘objectively tangible harmitlcomh 433 F.3dat902

Clark also argues that aspects of her October 3 &#i1Sinterview constituted
adverse action. In particular, she pointshtfollowing allegedrregularities in the interview:
(1) she was required to complete two sworn statements,|IC&p (2)she did not receive a

Required Appearance Memorandum prior to being interviewed 158, 64 (3) she was not
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given an opportunity to review or corredranscript of thanterview, id. 162; (4) she “wa
asked over 340 guestighsd. 63; (5) she receivedKalkinesnotice the day of the interview
id. 65, (6) the investigation was biased, 1 66; and (7) “[tihe USCIS investigators coerced
statements from witnessesql’. 167. With respect to disparate treatment claims, a ‘[m]ere
investigation[] by plaintiffs employei—much less aninterview during such an investigation
“cannot constitute an adverse action because theynbaadverse effect on plaints’
employment. Mack v. Strausdl34 F. Supp2d 103, 114 (D.D.C. 2001aff’'d, No. 015122,
2001 WL 1286263 (D.C. Cir. Sept. 28, 2Q0IMhat is,“although the discipline imposed as a
result of an imestigation may have a sufficlyn adverse effect on plainti§’ employment to be
actionable, the mere initiatio of the investigation does ribtWare v. Billington 344 F. Supp. 2d
63, 76 (D.D.C. 2004) And in this caseas explained above, Clark haged to exhaust a
challenge tderplacement on administrative leave and terminatishich allegedly resulted
from the misconduct investigationSee suprgp. 1719

Finally, although “the prospect of . an investigation” may in some circumstanbes
sufficiently harmful to tissuade a reasonal@enployee from making or supporting a charge of
discriminator’—that is,it may constitute an adverse action for purposes of a retaliation claim,
Velikonjav. Gonzaleg66 F.3d 122, 124 (D.C. Cir. 2086 lark has not adduced any
competent evidence from which a reasonable jury could conclude that the forelggiad a
procedural irregularities in the October 3 and 4tbrinews rose to such a levef. Rattiganl,
643 F.3dat 986 (“[R]eferral [for securityinvestigation] alone created the very real possibility not
only that Rattigan would face a stressful and potentially repuddioraging investigation, but

also that the FBI would revoke his security clearance and terminatenpisyment’).
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The Court, accordingly, denies summary judgment to FEMA with respectridsCla
challenge to her detail, but grants summary judgment to FEMA with respectdbaienge to
the October 3 and 4 interviews.

CONCLUSION

For the foregoing reasons, the CABRANT S dismssal with prejudice to FEMA to the
extent that Clark seeks to challenge the suspension or revocation of hey sdeandtnce. The
Court alsoGRANTS summary judgment to FEMA on Clark’s remaining claims, with the
exception of Clark’s challenge to her October 1, 2012 defailthe latter claim, summary
judgment iSDENIED.

SO ORDERED.

/s/ Randolph D. Moss

RANDOLPH D. MOSS
United States District Judge

Date:September 12, 2016
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